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CAUSES  iai  which  the  decmana  eontained  in  the  Appellate 
IHmsian  Reports  ha^oe  been  passed  upon  ly  the  Court  of 
Appeals. 

Abraham  «.  BuBarmH 82  App.  Dlv.  081 

JudgmeiU affirmed:  178  if.  F.  686. 

Aglxcl  PoflTAX*  Telbobafh  Cablb  Co 84  App.  DIt.  682 

JtidgmenZ  affirmed:  178  N.  T.  627. 

AuxBN  «.  SuFBEMB  Tbht,  Khigrts  Maocabbbb 78  App.  DiT.    18 

Order  rewrted:  178 ilT.  T.  586. 

Amkrican  CAflUALTT  Ins.  Ck>.  «.  Obxbn 70  App.  Diy.  267 

Judgment  affirmed:  178  if.  T.  680. 

Ain>BEirB«.  WsarBHNN.  Y.  &Pa.  R.  Ck> 79  App.  Div.  646 

Judgment  aHUrmed:  178  K  T.  619. 

Abthub  •.  SniB 87  App.  Diy.  688 

Appeal diemimd:  178  N.  T.  616. 

Bazb8«.  Holbboos 89  App.  IMt.  648 

Appeal  dimieeed:  178  if.  T.  66a 

Bath  Gab  Lxoht  Co.  «.  Rowland 84  App.  Diy.  668 

Order  affirmed  on  opinion  below :  178  If.  T,  681. 

Baumkibteb  «.  Dkhuth 84  App.  Diy.  894 

Order  affirmed:  178  if  F.  680. 

BKAiiB  o.  FiDKLiTT  &  Dbpobtt  Co 76  App.  Diy.  626 

Order  affirmed :  178  if  F.  681. 

Bbll  «.  Manheim 84  App.  Diy.  641 

Judgment  affirmed:  178  if  F.  696. 

Bbbbkbichv.  SthacubbR.  T.  R.  Co 84  App.  Diy.  682 

Judgment  affirmed:  178  if  F.  690. 

BmoHAM  V.  Hemdbec... 79  App.  Diy.  644 

Judgment  affirmed:  178  if  F.  600. 

BoLsm  «.  Ithaca  Stbbbt  Railway  Co 79  App.  Diy.  239 

Order  affirmed:  178  if  F  664. 
BoflSBBT  «.  Pobbschxb 80  App.  Diy.  641 

Judgment  affirmed:  178  if  F.  666. 
BBiflnoL«.  Msirrs 79  App.  Diy.    67 

Judgment  affirmed:  178  if  F  699. 
BBomnsB  «.  FuLLBB 79  App.  Diy.  645 

Judgment  affirmed:  178  if  F.  601. 

Bbooklth  Hills  Imp.  Co.  v.  N.  Y.  &R  B.  R  Co 80  App.  Diy.  608 

Judgment  affirmed:  178 if  F.  698. 

Bbookltn  &  R.  B.  R  R.  Co.  «.  L.  I.  R.  R.  Co 72  App.  Diy.  496 

Appeal  diemieeed:  178  if  F.  698. 
Oalkdohia  Spbikqb  Icb  Co.  «.  Forbbt 81  App.  Diy.  664 

Judgment  termed:  178 if  F  671. 
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vi  CAUSES  PASSED  UPON 

Chisolh  v.  Toplitz 82  App.  Div.  846 

Judgment  affirmed  an  opinion  below :  178  N.  T,  599. 
City  OF  Buffalo  o.  D.,  L.  &  W.  R.  R.  Co 68  App.  Div.  488 

Judgment  affirmed:  178  Jf.  T.  661. 
CiTT  OF  New  Yokk  t>.  U.  S.  Trust  Co 78  App.  Div.  866 

Judgment  affirmed:  IISN.  T.  551. 

Clabkv.  Cbobs 77  App.  Div.  682 

Order  affirmed :  178  Jf.  Y.  618. 
Clark  9.  Rumbbt 59  App.  Div.  485 

Appeal  diemieeed :  178  if.  T.  592. 

Columbia  Bank  v.  Ahericak  Surety  Co 84  App.  Div.  487 

Judgment  affirmed :  178  if.  F.  628. 
CoKSTOCK  «.  QoFF 79  App.  Div.  645 

Judgment  affirmed :  178  if.  T.  558. 

Constable  v.  Roskner 82  App.  Div.  155 

Judgment  affirmed  on  opinion  below  :  178  if.  Y,  587. 
CoRwm  «.  Erie  R.  R.  Co 84  App.  Div.  555 

Judgment  affirmed:  178 if  Y,  590. 
CovERLY  «.  TsRifiNAL  WAREHOUSE  Co 85  App.  Div.  488 

Judgment  affirmed:  178  if  F.  602. 

Davaitby  9.  Degnon-McLean  Cokst.  Co 79  App.  Div.    62 

Judgment  affirmed :  178  if  F.  620. 

Db  Cofpet  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 88  App.  Div.  615 

Judgment  reeened  on  opinion  in  Standard  Truet  Co,  v.  N,  Y.  C.  <fe  H.  R.  R.  R, 

Co.  (178  N.  Y.  407) :  178  if  Y.  605 . 
Dillon  «.  Clark 85  App.  Div.  624 

Judgment  affirmed :  178  if  Y,  687. 
Dixon  v.  McKane 66  App.  Div.  614 

Judgment  affirmed :  178  if  Y.  685. 
Dunn  «.  National  Surety  Co 80  App.  Div.  605 

Judgment  affirmed :  178  if  Y.  552. 
Eagle  Iron  Works  «.  Farley 88  App.  Div.    82 

Judgment  affirmed  :  178  if  Y.  595. 
Fanning  «.  Supreme  Council 84  App.  Div.  205 

Judgment  affirmed :  178  N.  Y.  629. 
Farrell  «.  Manhattan  Ry.  Co 88  App.  Div,  898 

Judgment  affirmed :  178  JV:  Y.  596. 

Fidelity  Trust  Co.  9.  Marshall 98  App.  Div.  607 

Order  affirmed:  178  if  F.  625. 
Fidelity  Trust  Co.  v,  Marshall 98  App.  Div.  607 

Judgment  affirmed:  178  if  F.  468. 
Forsyth  «.  Gauntlbtt 79  App.  Div.  642 

Judgment  affirmed:  178  if  F.  594. 
Fowler  «.  Manhbimer 70  App.  Div.    06 

Judgment  affirmed:  178  if  F.  581. 
German- American  Bank  «.  Schwingbr 75  App.  Div.  998 

Judgment  affirmed :  178  if  F.  569. 
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BY  THE  COURT  OF  APPEALS.  vii 

GKB8TNKR0.  N.  T.  Cbntral  &  H.  R.  R.  R.  Co 81  App.  IMt.  663 

Order  affirmed:  178  N,  T,  627. 
QoLOB  V,  Pabikbkt 82  App.  Div.  687 

JudgmmUreoemd:  Yl^N,  F.  468. 
Gxiooe  f>.  GsiGGB 80  App.  DIt.  889 

JudgnrnrU  affirmed:  178  N,  F.  670. 
Haddock  v.  Haddock 76  App.  DiT.  620 

Judgment  affirmed:  178  if.  F.  667. 
Haqah  «.  Wabd 86  App.  DIt.  620 

JudgmmU  affirmed:  178  JST,  F.  660. 

Haitlon  v.  Ehbich 80  App.  DIt.  869 

Order  affirmed:  178  N.  F  474. 
Habmb  «.  Hoboak 82  App.  DIt.  686 

Judgment  affirmed:  178  N,  F.  666. 
Hbndbick  v.  Pattbrson 61  App.  Dlv.  616 

Judgment  affirmed:  178  N.  7.  679. 
Hbbman  «.  DAimcLS 98  App.  Div.  612 

Appeal  dimmeeed :  178  N,  F.  614. 
Hbbnb  «.  Likbleb  (2  cases) 84  App.  Div.  641 

Judgments  affirmed :  178  N.  F.  698. 

HiLTZ  «.  PowLKB 88  App.  Div.  684 

Judgment  affirmed:  178  HT,  F.  697. 
HoiiLAKD  V.  Eddt 79  App.  Div.  644 

Judgment  affirmed:  178  if.  F  626. 
Hoffbb  V,  Emfibb  Citt  Subway  Ck> 78  App.  Div.  687 

Judgment  affirmed :  178  if.  F.  687. 

Hudson  Rivbb  W.  P.  Co.  v.  Glens  Falls  Gab  Co 90  App.  Div.  618 

Interloeutary  judgment  affirmed  :  178  2f,  F.  611. 
Ihsubahcb  Pbbsb  V,  MoNTAUK  F.  D.  WiBB  Co 88  App.  Div.  269 

Judgment  affirmed:  178  if.  F  628. 
Izzo  T.  LuDiNGTOK 79  App.  Div.  272 

Judgment  affirmed:  178  if  F.  621. 

Jackson  «.  Volkbnino 81  App.  Div.    86 

Order  affirmed:  178  if  F  662. 
Kamenbki  9.  ScHEFKB 78  App.  Div.  644 

Judgment  affirmed:  178  if  F  664. 
Kkknedt  v.  Minbola,  H.  A  P.  Tbaction  Co 77  App.  Div.  484 

Judgment  (^firmed:  178  if  F  608. 
KiKKirooDt?.  Smith ..  82  App.  Div.  411 

Judgment  affirm^ :  178  if  F  682. 
EiBsop  «.  Mutual  Lifb  Ins.  Co 87  App.  Div.  170 

Appeal  diemiseed :  178  if  F  608. 

KosLovKi «.  Intbbnational  Hbatku  Co 75  App.  Div.    60 

Order  affirmed  an  opinion  below :  178  if.  F.  631. 
Kbaubb  «.  Ruthbrpord 81  App.  Div.  841 

Judgment  affirmed :  178  if  F  684. 
Lahkt  «.  Tbadbbs  Paper  Co 84  App.  Div.  682 

Judgment  effirmed:  178  if  F.  686. 
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viii  CAUSES  PASSED  UPON 

LAin>U8KT  V,  Bbirne 80  App.  Div.  S79 

Judgmeni  affirmed  an  opinion  below :  178  N.  T,  551. 
Lanx  «.  Bbookltn  Heights  R.  K.  Co 85App.  Diy.    85 

Judgment  affirmed:  178  If.  Y.  628. 
Lawson  9.  LmooLH 86  App  Div.  217 

Jtidgment  affirmed  :  178  N.  Y,  686. 
Levt«.  LaFoxtktain 81  App.  Div.  686 

Judgment  affirmed:  178  N,  Y.  557. 
Litchfield  «.  Sisson 81  App.  DiT.  641 

Judgment  affirmed:  178  N.  Y.  626. 
LiTTLB  «.  Third  Avenue  R.  K.  Co..  . .  88  App.  Div.  880 

Judgment  affirmed:  178  2f,  Y  591. 

Long  Ibland  L.  &  T.  Co.  «.  L.  I.  C.  &  N.  R.  R.  Co 85  App.  Div.    86 

Judgment  affirmed  on  opinion  below :  178  N.  Y,  588. 
LuBMAN  «.  Jabvie 82  App.  Div.    87 

Judgment  affirmed:  178  JV.  F.  559. 
Maok«.Latta 88  App.  Div.  242 

Judgments  reversed :  178  N.  Y.  525. 
Maher  v.  Hohb  Ins.  Co 75  App.  Div.  226;  76  id.  622 

Judgment  affirmed  :  178  N.  Y  589. 

Maloiobt  «.  Martin 81  App.  Div.  482 

Judgment  affirmed:  178  HT  Y.  552. 
Manheik  «.  Sxrrz. ...  88  App.  Div.  684 

Judgment  affirmed:  178  If.  Y  680. 

Matter  of  Baker 88  App.  Div.  580 

Order  affirmed  on  opinion  below :  178  ilT.  Y  575. 

Matter  of  Ford  v.  Supervisors ...  92  App.  Div.  119 

Appeal  diemiseed:  178  If.  T.  616. 

Matter  of  Gilloon 91  App.  Div.  618 

Order  affirmed:  178  N.  Y  576. 

Matter  of  Gilican 92  App.  Div.  462 

Order  affirmed  :  178  If.  Y  606. 

Matter  of  Goetz 87  App.  Div.  631 

Order  affirmed:  178  If.  Y  613. 

Matter  of  Maitland 81  App.  Div.  688 

Order  affirmed:  178  Jf.  Y  612. 

Matter  of  MgElhent 91  App.  Div.  181 

Order  affirmed  :  178  If.  Y  610. 

Matter  of  Thompson 87  App.  Div.  609 

Order  affirmed  on  authority  of  Matter  of  Davenport  (172  If.  Y  454) :  1*;  8  If.  Y  554. 

McGarrigle  v.  McCosker 83  App.  Div.  184 

See  178  If.  Y.  687. 

McGrath  «.  Bquitable  Life  Assur^  Soc 88  App.  Div.  642 

Judgment  affirmed :  178  If.  Y.  628. 

MaoEjenzie  «.  Union  Railway  Co 82  App.  Div.  124 

Judgment  affirmed:  178  If.  Y  688. 

Mbndizabal  «.  New  York  Central  &  H.  R.  R.  R.  Co 89  App.  Div.  886 

Appeal  dimieeed:  178  K  Y.  619. 
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BY  THE  COURT  OF  APPEALS.  ix 

MicheIjO.  Fbick  Cokpaht 80  App.  Div.  684 

JudgmerU affirmed:  178 if.  Y,  664. 
MoBGAN  V.  MiEBCHAirrs'  Ck)-OP.  F.  In8.  AflSN 70  App.  Div.  628 

Judgment  affirmed :  178  if.  Y.  697. 

MuBKAT  V.  MiLLBB.    (No.  2) 86  App.  Diy.  628 

Judgment  affirmed  an  opinion  in  Murray  v.  MiUer  (178  N.  Y.  816) :  178  if.  Y.  602. 
MuTOAL  Lite  Ins.  Co.  «.  Cbouch 90  App.  Diy.  610 

Appeal  dimieaed:  178  if.  F.  60S. 
National  Bank  of  Rondottt  9.  Btbnbs 84  App.  Diy.  100 

Judgment  affirmed:  178 if.  Y.  661. 
National  OmzENS'  Bank  «.  Toplitz 81  App.  Div.  698 

Judgment  affirmed:  178  if  F.  464. 

Nkw  Jbrsbt  Steel  &  Ibon  Co.  v.  Robinson 74  App.  Diy.  481 

Judgment  modified  :  178  if  Y,  682. 

NiBDEBflTEiN  «.  CusiGK 88  App.  Diy.    86 

Judgment  rewned:  178  if  F.  648. 

CrauLLiyAN  «.  Knox ; 81  App.  Diy.  488 

Judgment  modified  and  ae  modified  affirmed  :  178  N,  F.  666. 

OooBB  ft  Euoo  Co.  9.  Crrr  of  Littlb  Falls 77  App.  Diy.  692 

Judgment  affirmed:  178  if  F.  622. 

Payne  9.  Williams 88  App.  Diy.  888 

Judgment  affirmed:  178  if  F.  689. 

Pboflb  «.  Calabttb. 91  App.  Diy.  629 

Appeal  dimiaeed:  178  if  F  468. 
People  •.  Cobbalib '86  App.  Diy.  681 

Order  rewreed:  178  if  F.  616. 
People  kx  bel.  Edison  El.  III.  Co.  «.  Fbitneb 86  App.  Diy.    46 

Order  affirmed:  178  if  F.  677. 
People  ex  bel.  Cox  v,  Gbeene 89  App.  Diy.  618 

Order  affirmed:  178  if  F  618. 
People  ex  bel.  Dalt  v,  Gbeene 91  App.  Diy.    68 

Order  affirmed:  178  if  F.  617. 
People  ex  bel.  Day  v.  Gbeene 90  App.  Diy.  606 

Order  affirmed :  178  if  F  612. 
People  ex  bel.  Ochs  «.  Hilliabd 81  App.  Diy.    71 

Order  affirmed:  178  if  F  682. 
People  ex  bel.  Bbooklyn  Union  El.  R.  R.  Co.  «.  Knight.  .  86  App.  Diy.  628 

Order  affirmed:  178  if  F  672. 
People  ex  bel.  Conet  Island  &  GRAyssEND  R.  Co.  v. 
Knight 86  App.  Diy.  623 

Order  affirmed:  178  if  F  678. 
People  ex  bel.  Nassau  El.  R.  Co.  «.  Knight 86  App.  Diy.  623 

Order  affirmed:  178  If.  F.  678. 
People  ex  bel.  Nelson  «.  Mabsh 82  App.  Diy.  671 

Order  affirmed:  178  if  F  618. 

Pbopiji  ex  bel.  Lbffebts  V,  McClellan 92  App.  Diy.  614 

Order  affirmed:  178  if  F.  616. 
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Pboflb  V,  MoCuB 87  App.  Dlv.    73 

Judgment  ofeotmctum  affirmed:  178  N,  T,  579. 
Pbopls  bx  bbl.  Wbstbbn  Electric  Go.  v.  Milleb 90  App.  Div.  618 

Order  affirmed :  178  2^.  F.  675. 
Pboflb  ex  rel.  Com.  Cable  Co.  v,  Moroak 86  App.  Div.  577 

Order  reverted:  178  If.  F.  4S8. 
People  ex  rel.  Brbwstbr  «.  "  Old  Guard  " 87  App.  Div.  478 

Order  affirmed:  178  Jf.  F.  576. 
People  ex  rel.  Mibsionart  Sibters  «.  Reillt 85  App.  Diy.    71 

Order  affiarmed:  178  N,  F.  609. 

People  v,  Shareet 87  App.  Dlv.  532 

Judgment  of  eonvietion  affirmed :  178  2f.  F.  584. 
People  «.  St.  John 89  App.  Div.  617 

Order  affirmed:  178  JV:  F.  617. 

People  ex  rel.  Miller  o.  Sturoib 82  App.  Div.  580 

Appeal  diemieeed:  178  JV.  F.  682. 

People  ex  rel.  Comr.  Public  Charities,  etc.,  v,  Thompson.  87  App.  Div.  688 

Order  affirmed:  178  JV;  F.  592. 
People  t?.  Walker 85  App.  Div.  556 

Judgment  ofeoninetian  affirmed:  178  N,  F.  563. 

People  ex  rel.  Manhattan  L.  Ins.  Co.  v.  Wells 91  App.  Div.    44 

Order  affirmed  on  opinion  bekne :  178  JV.  F.  609. 

People  v.  White 88  App.  Div.  620 

Judgment  of  conviction  affirmed:  178  N.  Y.  586. 

People  v,  Wittenberg 84  App.  Div.  641 

Judgment  of  conviction  affirmed :  178  JV.  F.  563. 

Pbrrt  «.  Lbvenbon 82  App.  Div.    94 

Judgment  affirmed :  178  iV.  F.  559. 

Perth  Amboy  Mut.  Loan  Assn.  v.  Chapman 80  App.  Div.  556 

Judgment  affirmed  on  opinion  beUno :  178  N.  F.  558. 

Pobrbchkb  V,  Horowitz 84  App.  Div.  443 

Judgment  affirmed :  178  K  F.  601. 

Potter  «.  Hodoman 81  App.  Div.  233 

Order  affirmed  on  opinion  Mew :  178  JV.  F.  580. 

Powell  v.  Harrison 88  App.  Div.  228 

Appeal  diemiseed:  178  JV.  F.  567. 

Prescott  v.  Le  Conte 83  App.  Div.  482 

Judgment  affirmed:  178  2V  F.  585. 

Pbiest  V,  GuMPRECHT 81  App.  Div.  631 

Judgment  affirmed :  178  JV.  F.  595. 

Railway  Adv.  Co.  v.  Standard  R  C.  Co 88  App.  Div.  191 

Judgment  affirmed:  178  JV  F.  570. 

Ranoer  v.  Thalmann 84  App.  Div.  341 

Judgment  affirmed  on  opinion  below :  178  JV.  F.  574. 

Sanders  v,  Carlbt 83  App.  Div.  193 

Judgment  affirmed:  178  JV  F.  622. 

Schlimbach  v.  McLean 83  App.  Div.  157 

Judgment  affirmed :  178  JV  F.  600. 
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Sbcuiott  Tbubt  Go.  o.  Wells,  Fabgo  &  Co 81  App.  Div.  426 

Jadgfnent  affirmed  en  apinum  Maw :  178  N,  F.  620. 
Shavfsb  «.  Alexander. 81  App.  Div.  646 

Judgment  affirmed:  178  N.  T.  624. 
Shanlet  v.  Koehleb 80  App.  Div.  566 

Judgment  affirmed :  178  N.  T.  556. 
Smith  «.  Fibth 72  App.  Div.  681 

Judgment  affirmed  :  178  if.  F.  566. 
SiciTH  e.  N.  Y.,  Chicago  ft  St.  L.  R.  R  Co 86  App.  Div.  188 

Judgment  affirmed :  178  Jf.  F.  685. 

Spekcb  V,  Metbofolitan  Street  R.  Co 82  App.  Div.  686 

Judgment  affirmed:  178  K  F.  566. 
SFoaATO  V.  City  op  New  York 75  App.  Div.  804 

Judgment  affirmed :  178  K  F.  583. 
Spraoue  «.  City  op  New  York 74  App.  Div.  625 

Judgment  affirmed:  178  N,  F.  588. 

St.  James  Co.  v.  Sbcttritt  Trust  &  L.  Iks.  Co 82  App.  Div.  242 

Judgment  affirmed  :  178  N,  F.  560. 
St.  Johh  WooDWORxrao  Co.  v.  Smith 82  App.  Div.  848 

Judgment  affirmed :  178  if.  F.  629. 
Storms  v.  MAimAiTAN  R.  Co 77  App.  Div.    94 

Judgment  affirmed:  178  if.  F.  498. 
Streets  v.  Qrasd  Tbuwk  R.  Co 76  App.  Div.  480 

Judgment  affirmed :  178  K  F.  558. 
Strombebg  «.  TRiBimE  Association .'. . .  88  App.  Div.  589 

Judgment  affirmed :  178  if  F.  610. 

Stbowoer  v.  American  Bonding  &  Trust  Co 79  App.  Div.  644 

Judgment  affirmed:  178  if  F.  558. 
SruDXMAN  «.  Becker 90  App.  Div.  612 

Appeal  diemisaed :  178  if  F.  614. 
Tansrbaum  v.  EiSEMAN 88  App.  Div.  689 

Judgment  affirmed :  178  if  F.  594. 
Taksnbaum  «.  Levy.  88  App.  Div.  819 

Judgment  affirmed :  178  if  F  594. 
Toulmin  V,  La  Dow 84  App.  Div.  686 

Judgment  affirmed:  178  if  F.  585. 

Town  op  Smithtown  v.  Ely 75  App.  Div,  809 

See  178  if  F.  624. 

TowNSEND  «.  Greenwich  Insurance  Co 86  App.  Div.  328 

Judgment  affirmed :  178  if  F.  684. 
United  Press  v.  Abbll  Co 79  App.  Div.  550 

Judgment  affirmed :  178  if  F.  578. 

IXeiited  States  Trust  Co  v.  Soher 88  App.  Div.  506 

Judgment  affirmed:  178  if  F.  442. 
TlNivERaAL  Trust*  Co.  «.  Lent 88  App.  Div.  634 

Judgment  affirmed :  178  if  F.  556. 
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Walsh  «.  New  Tobx  &  Quxbnb  Gouftt  R.  Co 80  App.  Dir.  819 

Judgment  affirmed:  178  K  T,  688. 

WABin&B  «.  House 90  App.  Diy.  611 

Appeal  dimieeed:  178  N,  F.  604. 
Wbayer o.  Weatbb 74App.Diy.  691 

Judgment  ajjirmed:  178  Jf.  F.  621. 
Whbsleb  Condenser,  etc.,  Co.  o.  Packard  Co 88  App.  Diy.  288 

Judgment  affirmed :  178  Jf.  F.  671. 
Wnxis  V.  McEiNNON 79  App.  Div.  249 

Judgment  affirmed :  178  Jf.  F.  461. 
Woodward  v.  Mutual  Rbsbrvb  Life  Ins.  Co 84  App.  Dir.  824 

Judgment  reverted:  178  N'.  F.  486. 
YoRKviLLE  Bank  «.  Zeltnbr  B.  Co.    (No.  1) 80  App.  Div.  678 

Appeal  dismissed :  178  Jf.  F.  67S. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Sogers  y.  Decker^ 
181N.Y.  490.)— Rep, 


Digiti 


zed  by  Google 


A  TABLE 


SAMES  OF  THE  CASES  REPORTED 


IN  THIS  VOLUMR 


Abbett.  Erier  T 612 

Abraham,  Boston  v 619 

Abraham,  Pardington  ▼ 859,  619 

Ackley.  Home  V 607 

Aikman,  Cusack  ▼ 679 

Allen  T.  Steffen 607 

Allison  T.  Long  CloTe  Trap  Rock 

Co 618 

Ambrose  t.  Jardin 606 

American  Brewing  Company,  City 
Trust,  Safe  Deposit  &  Surety 
Company  of  Philadelphia  y.  (3 

cases) 606 

American  Forcite  Powder  Mfg.  Co., 

Jarvis  V 284 

American  Malting  Company,  Brey 

T 606 

American  Woolen  Company  of  New 

New  York  T.  Simons 606 

Andrus  t.  National  Sugar  Refining 

Co 877,  620 

Archer,  Blanchard  v 459 

Annstrong  v.  Moore 607 

Ashfleld  ▼.  Case 452 

Atlantic  Telephone  Co.,  People  ex 

rel.,  y.  Monroe 618 

Auburn  Loan  Company,  Newgass 

y 606 

Auburn  &  Syracuse  Electric  Rail- 
road Company  y.  Fuller 606 

Austin,  Harding  y 564 


B. 


Babcock  y.  Clark. . 
Backus,  Matter  of. 


119 
618 


PAOB. 

Backus,  Williams  y.  (2  cases) 618 

Bacon  y.  Grossmann. 618 

Bard,  Early  y 476 

Barreto  y.  Rothschild 211 

Barry  y.  Village  of  Port  Jervis. . .    618 

Bartley  y.  Walsh 618 

Bath  &   Hammondsport  Railroad 

Company.  Slier  y 606 

Batty  y.  Niagara  Falls  Hydraulic 

Power,  etc.,  Co 604 

Bayer- Gardner-Himes    Co.,     Ross 

y 613 

Beach,  CoUard  y 889 

Beckwith  y.  New  York,  Chicago  & 

St.  Louis  R.  R.  Co 604 

Bellingham  y.  Bellingham 618 

Benjamin,  Seligman  y 618 

Bernstein,  Perlman  y 885,  618 

Best  y.  City  of  Buffalo 606 

Bhumgara  Co.,  People  ex  rel.,  y. 

Wells 212 

Biglin,  Suse  y 618 

Bingley  y.  Stein 614 

Binswanger  y.  New  York  Central 

&  Hudson  River  R.  R.  Co 604 

Birkett,  Petri  y 605 

Birkett,  Tindle  y 606 

Blanchard  y.  Archer 459 

Blanke  y.  Evening  Post  Pub.  Co. .  614 

Blauner,  Borsuk  y 806 

Blount  y.  Syracuse  Rapid  Transit 

R.  Co.  (2cases) 605 

Board  of  Superyisors  of  the  County 

of  Monroe,  People  ex  rel.  Goler 

y 607 

xiii 


Digiti 


ized  by  Google 


XlT 


TABLE  OF  CASES  REPORTED. 


PAGB. 

Board  of  Trustees    of  Village  of 

White    Plains,    People    ex    rel. 

Husted  V.  (No9.  1,  2  &8) 6W 

Bodkin,  Rooney  v 481,  619 

Borden's  Condensed  Milk  Co.,  Bums 

V 666 

Borsuk  V.  Blauner 806 

Boston  y.  Abraham 619 

Bouse,  Delaney  v 619 

Brady  V.Lyon 618 

BrauH  V.  Straus 612 

Breslar    v.    New  York  Central  & 

Hudson  River  R.  R.  Co 608 

Bretney,  Odell  v 607 

Brey  v.  American  Malting  Co 606 

Bringolf,  Matter  of 619 

Brogan  (Walsh)  v.  Hanan 580 

Bronson,  Brown  v 812 

Brooklyn  Bar  Assn. ,  Matter  of  (In  re 

Hayne) 619 

Brooklyn  Bar  Assn.,  Matter  of  (In  re 

Valentine) 618 

Brooklyn     Heights    R.     R.    Co.. 

Crocker  v 617,  619 

Brooklyn  Heights  R.  R.  Co.,  Hib- 

bitesv  618 

Brooklyn  Heights  R.  R.  Co.,  Jones 

V.  (2  cases) 618 

Brooklyn  Heights  R.  R.  Co  ,  Quinn 

V 618 

Brooklyn    Labor    Lyceum    Assn., 

Haackv 491,  619 

Brown  v.  Bronson 812 

Brown  v.  Doherty 190 

Brown,  Jayne  v 617 

Brown,  Persons  t 604 

Brown  v.  Travelers'  Insurance  Co.  605 

Browning  v.  Stilwell 613 

Bruck,  Hutwclkers  v 619 

Buckley  v.    Westchester  Lighting 

Co 436 

Bucklin  v.  Buffalo,  Attica  &  Arcade 

R.  R.Co 607 

Buffalo.  Attica  &  Arcade  R.  R.  Co., 

Bucklin  V 607 

Bufffilo,  City  of,  Best  v 606 

Buffal),  City  of.  Burns  ▼ 605 

Buffalo,    Rochester  &   Pittsburgh 

Railway  Company,  Elos  v 606 


PAOK 

Buffalo    &  Susquehanna  Railroad 

Co.,Hagarv 604 

Burkard,  CulUnan  V 31 

Burnett,  People   ex  rel.,   v.   Van 

Brunt 619 

Bumette,  Maryland  Casualty  Com- 
pany V 607 

Bums  V.  Borden's  Condensed  Milk 

Co 566 

Bums  V.  City  of  Buffalo 605 

Bush,  Rankin  v 181 

Butler,  Pitzpatrick  v 619 

Butler  V.  Michigan  Mutual  Life  Ins. 
Co 619 

c. 

CahiU  V.  Seitz 105 

Caldwell  v.  Labarre 614 

Campbell  V.  Friedlander 618 

Canepi,  People  v 879 

Caratza,  Osborn  v €19 

Carey  v.  New  York  Ontral  &  Hud- 
son River  R.  R.  Co 604 

Carle  v.  Starrett 613 

Carley  v.  Gair 614 

Case,  Ashfleld  v 452 

Case,  Huber  v 479 

Case,  Huber  v.    (Motion  No.  1).. . .  618 

Cassavoy  v.  Pattison 370,  619 

Ceballos  v.  Munson  Steamship  Line.  593 
Central  Brewing  Co.,  Seemann  v...  617 
Central    New  York  Telephone  & 
Telegraph     Company,      Graves 

V 605 

Central  Railroad  Co.  of  New  J«i^ey. 

Williams  v 582 

Church  Avenue,  Matter  of 619 

Chvatal  v.  Hedden  &  Sons 618 

Citizens'  Trust  Company  of  Utica, 

Matter  of 606 

City  of  Buffalo,  Best  v 606 

City  of  Buffalo,  Burns  v 605 

City  of  Iron  wood  v.  Wickes 164 

City  of  Mount  Vernon,  Dnimheller 

V 596 

City  of  Mount  Vernon,  Jewell  v. . .  619 

City  of  New  Y^ork,  Dennison  v 612 

City  of  New  York,  Dinger  v.  (2 
cases) 61d 


Digiti 


ized  by  Google 


TABLE  OF  CASES  REPORTED. 


XV 


City  of  New  York,  East  River  Nat. 

Baokv 242 

aty  of  New  York.  Hale  v 618 

City  of  New  York,  Landau  v. .  . .     618 

City  of  New  York.  Neufeld  v 691 

City  of  New  York,  Variano  t 614 

City  of  New  York,  Withers  v 618 

City  Trust.  Safe  Deposit  &  Surety 

Company    of     Philadelphia     v. 

American  Brewing  Co.  (2  cases).  606 
City  of  Watcrtown,  Fitzgerald  v. .  604 

City  of  Wdvcrtown,  Leggett  v 80 

aty  of  Watertown,  Thomas  v 601 

Clark,  Babcock  T 119 

Clark  V.  Comings 605 

Clarke  v.  Welsh 898,  619 

Cocheu.  Harvey  Medical  College  v.  618 
Coe  V.  Rossiter,  MacGovern  &  Co..  618 

Col  en  V.  Wagar 613 

Collard  V.  Beach 839 

Comings,  Clark  v 605 

Congdon  v.  Delaware,  Lackawanna 

&  Western  R.  R.  Co 605 

Conine,  People  ex  rel.,  v.  County  of 

Steuben. 604 

Conn.  Scott  v 612 

Consolidated  Gas  Co.  of  New  York, 

Winehillv 614 

Cook,  Van  De  Carr  Spice  Company 

V 606 

Cooper  V.  Manhattan  Railway  Co. 

(Action  No.  8) 612 

Coote  V.   Williamsburgh    Savings 

Bonk 619 

Corbet  v.  Manhattan  Brass  Co 217 

Com  V.  Levy 618,  620 

Comwell,  Snell  v 186 

Corporation  Liquidating  Company, 

Searlev 606 

County  of  Monroe.  Board  of  Super- 
visors of,  People  ex  rel.  Gtoler  v..  607 
County  of  Steuben,  People  ex  rel. 

Conine  v 604 

Crocker  v.  Brooklyn  Heights  R.  R. 

Co 617,  619 

Cronin  v.  Hasten 618 

Crook.  People  ex  rel.,  v.  Wells. ...  500 

Crouse  v.  Judson 604 

Crowe  V.  Dunham  Mfg.  Co 612 


Crucible  Steel  Company  of  America, 

McMahon  V 607 

CuUinan  v.  Burkard 81 

Cullinan,   Matter  of  (Watson  Cer- 
tificate)   540 

Cullinan,   Matter  of  (Young  Cer- 
tificate)  427 

Cullinan  v.  Reich 6ia 

Cullinan  v.  Rorphuro 200 

Cusack  V.  Aikman 579 

Cutting,  Matter  of 612 

D. 

Dahl,  People  V 618 

Daniels,  Herman  v 613 

Darlington  v.  Washburn 610 

Dauer  v.  Sibus 606 

Davis,  Shaper  v 606 

Davis  V.  Silverman 618 

De  Melt,  Lodge  v 607 

De  Witt  V.  Lawyers'  Advertising 

Co 619 

Deanv.  Hobart 606 

Del  Genovese,  Ducker  v 575 

Delaney  v.  Bouse 619 

Delaware,  Lackawanna  &  Western 

R.  R.  Co..  Congdon  v 605 

Delaware,  Lackawnnna  &  Western 

R.  R.  Co.,  Portier  v 24 

Delaware,  Lackawanna  &  Westeri 

R.  R.  O).,  Miner  v.  (2  cases) 606 

Dennison  v.  City  of  New  York 612 

Devine,  Matter  of 614 

Dewey,  People  ex  rel..  v.  Wright. .  604 

di  Lorenzo,  Valentine  v 618 

Dinger  v.   City  of   New   York  (2 

cases) 619 

Doheny,  Pitchard  v 9 

Doheny ,  Pier  Brothers  v 1 

Doherty,  Brown  v 190 

Dolge,     Iron     National    Bank    of 

Platteburgh,  v 6O5 

Donahue  v.  Keeshan 617 

Donnelly  v.  Globe  &  Rutgers  Fire 

Ins.  Co 612 

Donnelly,  Smith  v 569 

Dorrance,  Rathbun  v 604 

Doscher,  Matter  of  (In  re  Malcom 

Brewing  Co.) 618 


Digiti 


ized  by  Google 


XVI 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Drake  v.  Lauer. 86 

Dreher  v.  Glovers ville  Felt  Co. . . .  618 

Dreyfus,  Rothschild  v 614 

Drumheller  v.  City  of  Mount  Ver- 
non    696 

Dubois  T.  Williamson 861 

Ducker  v.  Del  Genovese 675 

Dunham  Manufacturing  Company, 

Crowe  V 612 

Dunn  V.  Pftton 604 

E. 

Eagan,  McCall  Co.  v 618 

Early  v.  Bard 476 

East  River  Nat.  Bank  v.  City  of 

New  York 242 

Eastmond,  People  ex  rel.,  v.  Oak- 
ley  586 

Einsfeld,  Luesenhop  ▼ 

Eldert  v.  Stewart 618 

Eldredge  v.  Mathews 856 

Electric   Vehicle   Co.   v.   Weston- 

Mott  Co 605 

Ellis,  Matter  of 605 

Ellison,  People  ex  rel.,  v.  Lavin. . .  292 
Elsey  V.  International  Railway  Co.  115 

Elsohn,  Packard  t 606 

Eltlng,  Matter  of 516,  620 

Ely,  Holmes  v 890 

Emigrant  Industrial  Savings  Bank, 

Farrelly  v 618 

Ennis  v.  Untermyer 875,  619 

Epstein,  Seiden  v 619 

Erie  Railroad  Co.,  McSweeney  v. . .  496 

Erler  V.  Abbett 612 

Etienne,  Manda  ▼ 609 

Evans  v.  Wrenn 346 

Evening    Post     Publishing     Co., 

Blanke  v 614 

Everson,  Matter  of  (In  re  Toung). .  607 

F. 

Pacer,  Mallery  v 605 

Parley,  Norton  v 617 

Farnham,  Hamilton  v 618 

Farrelly   v.    Emigrant    Industrial 

Savings  Bank 613 

Fidelity  &  Casualty  Co.  of  New 

York,  Gaines  V 524 


PAOB. 

Fidelity  Trust  Company  of  Buffalo 

V.  Marshall  (2  cases) 606,  607 

Fischer- Hansen,  Lincoln  Nat.  Bank 

V 614 

Fisher,  Matter  of 186 

Fisk,  Flaggv 169 

Fitzgerald  v.  City  of  Watertown. .  604 

Fitzpatrick  v.  Butler 619 

Fitzpatrick  t.  Fox 618 

Flaggv.Fisk .  169 

Fogarty,  Sparks  ▼ 472 

Fortier  v.  Delaware,  L.  &W.  R.  R. 

Co 24 

Fox,  Fitzpatrickv 618 

Fox  V.  Metropolitan  Street  R.  Co. .  229 

Freeman  v.  Wyse 612 

Friedlander.  Campbell  v 618 

Fritsch  v.  New  York  <&  Queens  Co. 

R.Co 554 

Fuller,  Auburn  &  Syracuse  Elec- 
tric R.  R.  Co.  V 606 

G. 

Gaines  v.  Fidelity  &  Casualty  Co. 

of  New  York 524 

Gair,  Carley  v 614 

Garret  Co.,  Hart  V 145 

Gavigan  Co.,  Martin  T 618 

Gaynor,  Matter  of  Prudential  Ins. 

Co.  V  619 

Gebhardt,  Mulheran  y 98 

Gtenesee  Valley  Blue  Scone  Com- 
pany, Van  Kirk  v 605 

Genet  v.  Willock 588 

German,  Hamblen  v 464 

Gtershenson  t.  Shelkowitz 612 

Gibson,  Spindler  v.  (8  cases) 613 

Gillespie  v.  Montgomery 408 

Globe  &   Rutgers  Fire  Insurance 

Company,  Donnelly  v 612 

Gloversville  Felt  Co.,  Dreher  v. . . .  618 

Godfrey,  Hidden  v 618 

Goetz  Silk  Mfg.  Co.,  People  ex  rel., 

V.Wells 613 

Goldsmith  v.  Schroeder 206 

Goldstein  ▼.  Mentrup 617 

Goler,  People  ex  rel.,  v.  Board  of 
Supervisors  of  the  County  of 
Monroe 607 


Digiti 


ized  by  Google 


TABLE  OF  CASES  REPORTED. 


xvn 


Goodkind   ▼.  Metropolitan   Street 

R.Co 158 

Gordon.  People  v 612 

Gnnt,  People  ex  rel.,  v.  Greene. . .  6()8 

Grant  v.  Pratt  <&  lAmbert 612 

GiaYes  Y.  Central  New  York  Tele- 
phone &  Telegraph  Ck> 605 

Greene,  People  ex  rel.  Grant  t 608 

Greene,  People  ex  rel.  McKeown 

V , 618 

Greene,  People  ex  rel.  Peterson  ▼. .  614 

Gregory  t.  Haynw  &  Co 614 

Groghan,  Noon  v 617 

GrosBmann,  Bacon  t 618 

Guardian  Fire  &  Life  Aasurance 

Co.  (Ltd.).  Lewis  V 157 

Gade.  Somers  v 614 


H. 
Haack  ▼.  Brooklyn  Labor  Lyceum 

Asan 491,  619 

Haebler,  Odendall  ▼ 612 

Hagar  t.  Buffalo  A  Susquehanna 

Railroad  Co 604 

Bale  ▼.  City  of  New  York 618 

Hall    ▼.    United   States    Radiator 

Co 604 

Hallinan.  Murphy  T 48 

Halstead,  Powles  ▼ 649 

Hamblen  ▼.  German 464 

Hamilton  t.  Famham 618 

Hammond,  Magar  t 618 

Hammond,  Matter  of  (In  re  Ham- 
mond ▼.  National  Life  Assn.). . .  618 
Hammond  Typewriter  Co.,  Matter 
of  (In  re  Laimbeer  v.  Hammond 

Typewriter  Co) 618 

Hanan,  Brogan  (Walsh)  v 580 

Hanan,  Walsh  t 580 

Harding  v.  Austin 564 

Harper  ▼.  Smith 608 

Hart  ▼.  Garrett  Co 145 

Hanrey  Medical  College  v.  Cocheu.  618 

Hayes  v,  Moore 618 

Hayne,  Matter  of  (In  re  Brooklyn 

Bar  Aasn.) 619 

Haynes  &  Co.,  Gregory  ▼ 614 

Healy,  Suydam  t 896 

Hedden,  Hewit  T 605 

App.  Div.— Vol.  XCIII 


PAOS. 

Hedden  &  Sons,  Chvatal  v 618 

Heineman,  People  T 612 

Heinrich,  Yon  Schuckmann  v 278 

Helmer  v.  Merchants'  (3o-operative 

Fire  Ins.  Association  of  Central 

New  York 607 

Hennessey    v.    Metropolitan   life 

Ins.  Co..   604 

Herman  v.  Daniels 612 

Herter,  Smith  V  612 

Hewit  V.  Hedden 605 

Hibbites  v.  Brooklyn  Heights  R. 

R  Co 618 

Hidden  ▼.  Godfrey 618 

Higgins  ▼.  Powell 617 

High  Ground  Dairy    Co.,    Jarvis 

V 618 

High  Ground  Dairy  Co.,  Schneider 

V 618 

Hill  V.  Warsawski 198 

Hills  Brothers  Co.,  Steinacker  y . . .  618 

Hinkley ,  Powell  v 188 

Hoadley  v.  Leopold 608 

Hoage  V.  Linn 619 

Hoagland,  Meiggs  v 617 

Hobart,  Dean  ▼ 606 

Hoffmann,  People  ex  rel.,  v.  Part 

ridge 478 

HoggT.Hogg 605 

Hogg  V.  Rose 607 

Holliander,  Muirhead  v.  (2  cases). . .  618 

Holmes  V.Ely 890 

Holtje,  Matter  of 618 

Home  Fire    &   Marine    Insurance 

Company   of   San  Francisco  t. 

Klein 606 

Hoople,  Matter  of 486 

Hopkins,  Matter  of 618,  620 

Home  V.  Ackley 607 

Huber  v.  Case 479 

Huber  v.  Case.    (Motion  No.  1) . . .  618 

Hull,  LordT 618 

Hunter,  Jermyn  v 175 

Hurd  V.  Taylor 605 

Hurd  V.  Wing 62 

Husted,  People  ex  rel.,  v.  Board  of 

Trustees   of   Village   of   White 

Plains.    (No8.1,2&8) 599 

Hutchinson  t.  Simpson 614 

iii 


Digiti 


ized  by  Google 


ZVUl 


TABLE  OP  CASES  REPORTED. 


PAOK. 

Hutchinson  v.  Young 407 

Hutwelkere  v.  Bruck 619 

Hyde  &  Sons  v.  Lesser 320 

I. 

lesief  V.  New  York  Central  &  Hud- 
son River  R  R.  Co 604 

fndustrial  &  General  Trust  (Ltd.) 
V  Tod 268 

international  Ferry  Company, 
Thompson  v 607 

Internationa]  Hide  &  Skin  Co.  v. 
New  York  Dock  Co 562 

International  Money  Box  Co.  v. 
Southern  Trust  &  Deposit  Co. . .  309 

International  Railway  Co.,  Elsey 
▼ 115 

Inter  urban  Street  Ry.  Co.,  Marino 
V 618 

Iron  National  Bank  of  Plattsburgh, 
New  York.  v.  Dolge 605 

Irpnwood,  City  of,  v.  Wickes 164 

trving  Savings  Institution  v.  Smith.  613 

J. 

Jardine,  Ambrose  v 606 

Jarvis  v.  American  Porcite  Powder 

Mfg.  Co 234 

Jarvis  v.  High  Ground  Dairy  Co. .  618 

Jay ne  v.  Brown 617 

Jermyn  v.  Hunter 175 

Jeweil  V.  City  of  Mount  Vernon. . .  619 

Johnson  v.  Roach 618 

Jones  V.  Brooklyn  Heights  R.   R. 

Co.  (2  cases) 618 

Josephi,  Tanenbaum  v 841 

Judson,  Crouse  v 604 

K. 

Kasten,  Cronin  v 618 

Kay  V.  Monroe 484 

Keeshan,  Donahue  v 617 

Keim  V.  Townsend 613 

Kellogg  V.  Sowerby 124 

Kennedy,  Matter  of 27 

King,  Smith  V 617 

Klein,  Home  Fire&  Marine  Ins.  Co. 
of  San  Francisco  ▼ 605 


PAOS. 

Elos  V.  Buffalo,  Rochester  &  Pitts- 
burgh R.  Co 606 

Knight  V.  Morgenroth 424 

Koehler  v.  New  York  Steam  Co. . .  612 

L. 

La  Motte,  People  ex  rel.,  v.  New 

York  Catholic  Protectory 612 

Labarre,  Caldwell  v 614 

Landau  v.  City  of  New  York 613 

Lane  v.  New  York  Central  &  H.  R. 

R.  R.  Co 40 

Lauer,  Drake  V 86 

Lavin,  People  ex  rel.  Ellison  v 292 

Lawson  v.  Speer 618 

Lawyers'  Advertising  Co.,  De  Witt 

V 619 

Lazier  Qas  Engine  Company,  Smith 

V 603 

Leggett  V.  City  of  Watertown 80 

Leggett  &  Co.,  Miles  v 619 

Leopold,  Hoadley  v 608 

Lesser,  Hyde  &  Sons  v 320 

Levy,  Corn  v 618,  620 

Levy,  Price  v 274 

Levy  V.  Roossin  387 

Lewis    V.    Guardian  Fire  &   Life 

Assurance  Co.  (Ltd.) 157 

Lincoln  Nat.  Bank  v.  Fischer-Han- 
sen 614 

Linn,  Hoage  v 619 

Locust  Avenue,  Matter  of 416 

Lodge  V.  De  Melt 607 

Long  Clove  Trap  Rock  Co.,  Alli- 
son V 618 

Long  Island  Real  Estate  Exchange 

&  Investment  Co.,  Ring  v 442 

Lord  V.  Hull 613 

Luesenhop  v.  Einsfeld 68 

Luttgen,  Matter  of 613 

Lyon,  Brady  V 618 

Lyons  Cemetery  Assn.,  Matter  of . .     19 

M. 

Mackall  V.  Olcott 282 

Magar  v.  Hammond 618 

Maglio  V.  New  York  Herald  Co. . . .  546 

Mahnken  Co.  v.  Pelletreau 420 

Mahoney.  Ray  v 619 


Digiti 


ized  by  Google 


TABLE  OF  CASES  REPORTED. 


zix 


PAOB. 

Malcom  Brewing  Co.  Matter  of  (In 

reDoecher), 618 

Mftllery  t.  Pkcer 605 

Handa  t.  Etienne 609 

Hanhatton  Brass  Co.,  Corbet  y  . .    217 
Manhattan      Railway      Company, 

Cooper  ▼.    (Action  No.  8) 612 

Manhattan  Railway  Company,  Rob- 
inson T 612 

Mat  ens.  Matter  of  Rogers  t 552 

Marino  T.  Interurban  Street  Ry.  Co.  618 
Marshall,    Fidelity    Trust   Co.    of 

Buffalo  V.  (2  cases) 606,  607 

Marshall  t.  United  States  Trust  Co. 

of  New  York 252 

Martin  v.  Gavigan  Co 618 

Martin  v.  Press  Publishing  Co 581 

Martin  v.  Timm 607 

Maryland  Casualty  Co.  y.  Bumette.  607 
Masonic  Life  Association  of  West- 
ern New  York,  Vinal  v 606 

Masten,  People  ex  rel.,  y.  Maxwell,.  618 
Mather,  Minneapolis   Trust   Com- 
pany V 604 

Mather  y.  Yost 604 

Mathews,  Eldredge  y 856 

Matter  of  Backus 613 

Matter  of  Bringolf 619 

Matter  of  Brooklyn  Bar  Assn.  (In  re 

Hayne) 619 

Matter  of  Brooklyn  Bar  Assn.  (In  re 

Valentine) 618 

Matter  of  Church  AYenue 619 

Matter  of  Citizens'   Trust  Co.  of 

Utica 606 

Matter  of  CuUinan  (Watson  Certifi- 
cate)   540 

Matter  of  CuUinan  (Young  Certifi- 
cate)   427 

Matter  of  Cutting 612 

Matter  of  DeYine 614 

Matter  of  Doecher  (In  re  Malcom 

Brewing  Co.) 618 

Matter  of  Ellis 605 

Matter  of  Siting 516.  620 

Matter  of  EYerson  (In  re  Young). . .  607 

Matter  of  Fisher 186 

Matter  of  Hammond  (In  re  Ham- 
mond Y.  National  Life  Assn.)... .  618 


PAAK 

Matter  of   Hammond   Typewriter 
Co.  (In  re  Laimbeer  y.  Hammond 

Typewriter  Co.) 618 

Matter  of  Hayne  (In  re  Brooklyn 

Bar  Assn.) 619 

Matter  of  Holtje 613 

Matter  of  Hoople 486 

Matter  of  Hopkins 618,  620 

Matter  of  Kennedy 27 

Matter  of  Locust  AYeoue 416 

Matter  of  Luttgen 61'8 

Matter  of  Lyons  Cemetery  Assn ...     19 
Matter  of  Malcom  Brewing  Co.  (In 

re  Doscher) 618 

Matter  of  McDermott 618 

Matter  of  Meagher 618 

Matter  of  Orr 618 

Matter  of  Prudential  Ins.  Co.  y. 

Gaynor 619 

Matter  of  Rayner 114 

Matter  of  Rhinehart  y.  Redfield. ...  410 

Matter  of  Rogers  y.  Marcus 552 

Matter  of  Shannon 878 

Matter  of  Torek  619 

Matter  of  Valentine  (In  re  Brooklyn 

Bar  Assn.) 618 

Matter  of  Webb 618 

Matter  of  Wray  Drug  Co 456 

Matter  of  Young  (In  re  Everson). . .  607 

Matthews,  Uihlein  v 57 

Matthies,  People  ex  rel.    McCabe 

Y 618,  620 

Maxwell,  People  ex  rel.  Masten  y.  .  618 
McCabe,   People  ex    rel.,  y.   Mat- 
thies  618,  620 

McCall  Co.  Y.  Eagan 018 

McDermott,  Matter  of 618 

McDonald    y.  Metropolitan  Street 

R.  Co 238 

McIlYaine  y.  Steinson 613 

Mclntyre  y.   Western  New  York 

Co-operative  Fire  Ins.  Co 607 

McKeever,  Penn  Collieries  Co.  y  . .  303 
McKeown,  People  ex  rel.,  y.  Qreene.  613 
McMahon  y.  Crucible  Steel  Com- 
pany of  America ^7 

McSweeney  y.  Erie  Railroad  Co. . .  496 

Meagher,  Matter  of 61? 

Meagher  Y.  Tunis 619 


Digiti 


ized  by  Google 


zz 


TABLE  OF  CASES  REPORTED. 


PAOS. 

Meiggs  v.  Hoagland 617 

Mentrup,  Goldstein  ▼ 617 

Merchants'  Co-operative  Fire  Insur- 
ance Association  of  Central  New 

Yorlc.  Helmer  v 607 

Metropolitan   Life  Insurance  Co., 

Hennessey  v 604 

Metropolitan    Life  Insurance  Co., 

Seidenspinner  t 607 

Metropolitan  Street  R  Co.,  Fox  v..  229 
Metropolitan  Street  R.  Co.,  Qood- 

klnd  V 168 

Metropolitan  Street  R.  Co.,  McDon- 
ald ▼ 288 

Metropolitan  Street  R  Co.,  Plum 


V 619 

Metropolitan  Street  R.  Co.,  Straub 

V 620 

Meyer,  Seiferd  v 615 

Michigan  Mutual   Life   Ins.    Co., 

Butler  V 619 

Middleport,  Village  of,  O'Shaugh- 

nessey  V 98 

Miles  v.  Leggett  <&;  Co 619 

Millerv.  Tracy 27 

Miner  ▼.  Delaware,  Lackawanna  & 

Western  R  R.  Co.  (2  cases) 606 

Minneapolis    Trust    Company    v. 

Mather 604 

Monroe,  Kay  v 484 

Monroe,    People   ex    rel.  Atlantic 

Telephone  Co.  t 618 

Monroe,  County  of.  Board  of  Super- 
visors of,  People  ex  rel.  Qoler  v..  607 

Montanye  v.  Montanye 618 

Montgomery,  Qillespie  v 408 

Moore,  Armstrong  v 607 

Moore,  Hayes  v 613 

Morgenroth,  Knight  v 424 

Morton  Trust  Co.,  Tompkins  v 618 

Mount  Vernon,  City  of,  Drumheller 

V 596 

Mount  Vernon,  C^ty  of,  Jewell  v. .  619 

Muirbead  v.  Hollander  (2  cases) 618 

MuUieian  v.  Gebhardt 98 

MooBon  Steamship  line,  Ceballos 

V 598 

Murphy  V.  Hallinan 48 

Murphy,  People  v 888 


Natiomil  Commercial  Bank  of  New 

York,  Orvisv 618 

National  Contracting  Co.,  San  Do- 

natov 604 

National  Sugar  Refining  Co.,  An- 

drusv 877,  620 

National  Union   Bank,    Nellis   v. 

(Actions  Nos.  2  &  8) 605 

Nellis  v.  National  Union  Bank.  (Ac- 
tions Nos.  2  &  8) 605 

Nelson  v.  Young 619 

Neufeld  v.  City  of  New  York 591 

New  York  Bread  Co.,  Quinn  v 612 

New   York   Catholic    Protectory, 

People  ex  rel.  La  Motte  v 612 

New    York   Catholic   Protectory, 

People  ex  rel.  Sampson  v 196 

New  York  Central  &  Hudson  River 

R  R  Co.,  Binswanger  V 604 

New  York  Central  &  Hudson  River 

R.  R  Co.,  Bresler  v 608 

New  York  Central  &  Hudson  River 

R  R  Co.,  Carey  v 604 

New  York  Central  A  Hudson  River 

R.  R  Co.,  lesief  v 604 

New  York  Central  &  Hudson  River 

R  R  Co.,  Lane  v 40 

New  York  Central  &  Hudson  River 

R  R  Co.,  Vent  V .605 

New  York  Central  &  Hudson  River 

R.  R  Co.,  Wood  V 58 

New  York,  Chicago  &  St.  Louis 

R  R  Co.,  Beckwith  V 604 

New  York,   Chicago  &  St.  Louis 

R  R  Co.,  Wagner  v 14 

New  York,  City  of,  Dennison  v.. . .  612 
New  York,  City  of.  Dinger  v.  (2 

cases) 619 

New  York,  City  of.  East  River  Nat. 

Bankv 242 

New  York,  City  of.  Hale  v 618 

New  York,  City  of,  Landau  v 618 

New  York,  City  of,  Variano  v 614 

New  York,  City  of,  Withers  v 618 

New  York  Dock  Co.,  International 

Hide&  Skin  Co.  v 562 

New  York  Herald  Co.,  Maglio  v. . .  546 
New  York  &  Queens  Co.  R  Co., 

Fritschv 564 


Digiti 


zed  by  Google 


TABLE  OF  CASES  REPORTED. 


XXL 


New  York  <&  Queens  Electric  Light 

&  Power  Co.,  Wolpers  t 618 

New  York  &  Richmond  Qua  Co., 

Reedv 453,  620 

New  York  Steam  Co..  Koehler  v  . .  612 

Newgaas  t.  Auburn  Loan  Co 606 

Niagara   Falls  Hydraulic   Power, 

etc,  Co.,  Batty  ▼ 604 

Niskern  ▼.  United  Brotherhood  of 
Carpenters  &  Joiners  of  Amer- 
ica  864 

Noon  ▼.  Croghan 617 

Norton  ▼.  Fkrley 617 

Norton,  Wheeler  T 613 


O'Brien  ▼.  O'Brien 618 

aShaughnessey  t.  Village  of  Mid- 

dleport 9S 

Oakley,  People  ex  rel.  Eastmond 

V 685 

OdeU  V.  Bretney 607 

Odendall  ▼.  Haebler 612 

Olcott,  Hackall  ▼ 282 

Oldbuiy  Electro-Chemical  Co.,  8a- 

gar  T 604 

Onward   Construction  Co.,  Sexton 

V 148 

Oppenheim,  Pache  t 221 

Orr,  Matter  of 618 

Orris  t.  National  Commercial  Bank 

of  New  York 613 

Osbom  T.  Cardeza 619 

Osfer,  Sossman  t 619 

Ottinger,  Sampson  T 226 

P. 

Pache  T.  Oppenheim 221 

PiM^rdT.  Elsohn 606 

Pardington  ▼.  Abraham 859,  619 

Partridge,  People  ez  rel.  Hoffmann 

V 478 

604 

102 

....  870,  619 
614 


Paton,  Dunn  ▼ 

Pattat  V.  Pattat 

Pattison,  GassaYoy  ▼. 
Peabody,  Sloanev. 


Pelletreau,  Mahnken  Co.  t 420 

Pdzd  V.  Schepp 618 

Penn  Collieries  Co.  ▼.  McKeever. . .  808 


People  ex  rel.  Goler  ▼.  Board  of 
Supervisors   of   the    County    of 

Monroe 607 

People  ex  rel.  Husted  v.  Board  of 
Trustees   of  Village    of   White 

Plains.    (Nob.  1,  2  &  8) 599 

People  V.  Canepi 379 

People  ex  rel.  Conine  ▼.  County  of 

Steuben 604 

People  V.  Dahl 618 

People  V.  Gordon 612 

People  ex  rel.  Qrant  t.  Greene 608 

People  ex  rel.  McKeown  t.  Greene.  618 
People  ex  rel.  Peterson  v.  Greene. .  614 

People  T.'  Heineman 612 

People  ex  rel.  Ellison  ▼.  Lavin 292 

People  ex  rel.  McCabe  t.  Matthiee.  618 

620 
People  ex  rel.  Masten  v.  Maxwell.  618 
People  ex  rel.  Atlantic  Telephone 

Co.  ▼.  Monroe 618 

People  ▼.  Murphy 888 

People  ex  rel.  La  Motte  t.  New 

York  Catholic  Protectory 612 

People  ex  rel.   Sampson  y.  New 

York  Catholic  Protectory 196 

People  ex  rel.  Eastmond  y.  Oakley.  585 
People  ex  rel.  Hoffmann  v.  Part- 
ridge   478 

People  ex  reL  Sinclair  v.  Sinclair. .  618 
People  ex  rel.    Burnett   y.    Van 

Brunt 619 

People  ex  rel.  Van  Allen  v.  Van 

Brunt 619 

People  ex  rel.  Bhumgara  Co.   y. 

Wells 212 

People  ex  rel.  Crook  v.  Wells 500 

People  ex  rel.  Goetz  Silk  Mfg.  Co. 

V.  Wells 618 

People  ex  rel.  Dewey  y.  Wright. . .  604 

Perlman  y.  Bernstein 335,  618 

Persons  Y.  Brown 604 

Peterson,  People  ex  rel,  v.  Greene.  614 

Petri  V.  Birkett 605 

Philadelphia    Casualty  Company, 

Plewesv 606 

Pier  Brothers  y.  Doheny 1 

Plewes   Y.  Philadelphia  Casualty 
Co 606 


Digiti 


ized  by  Google 


xxu 


TABLE  OP  CASES  REPORTED. 


PAOB. 

Plum  V.  Metropolitan  Street  Ry. 

Co 619 

Pomeranz,  Rogers  v 553 

Port  Jervis,  Village  of,  Barry  ▼. . .  618 

Powell.  Higgins  v 617 

Powell  V.  Hinkley 138 

Powles  V.  Halstead 549 

Prahar  v.  Tousey 607 

Pratt  «fe  lAmbert,  Grant  v 613 

Press  Publishing  Co.,  Martin  v. . . .  581 

Price  V.  Levy 374 

Prudential  Insurance  Co.  v.  Gay- 

nor,  Matter  of 619 

Q. 

Quinn  v.  Brooklyn  Heights  R.  R. 

Co 618 

Quinn  v.  New  York  Bread  Co 613 

E. 

Rankin  v.  Bush 181 

Rathbun  v.  Dorrance 604 

Ray  V.  Mahoney 619 

Raymond,  Slay  back  v 336 

Rayner,  Matter  of 114 

Redfield,  Matter  of  Rhinehart  v. . .  410 
Reed  v.  New  York  <&  Richmond 

Gas  Co 453,  630 

Reich,  CuUinan  v 613 

Reisner,  Sibbern  v 619 

Rhinehart,  Matter  of,  v.  Redfleld. .  410 
Richardson  &Boynton  Co.  v.  Schiff.  368 
Ring  V.  Long  Island  Real  Estate 

Exchange  &  Investment  Co 443 

Roach,  Johnson  v 613 

Robinson    v.   Manhattan   Railway 

Company 613 

Rogers  v.  Pomeranz 553 

Rogers,  Matter  of,  v.  Marcus 553 

Roman  v.  Taylor 449,  619 

Rooney  v.  Bodkin 431,  619 

Roossin,  Levy  v 387 

Rorphuro,  CuUinan  v. 300 

Rose,  Hogg  V 607 

Ross  V.  Bayer-Gardner-Hines  Co. .  613 
Roesiter,  MacGovem  &  Co.,  Coe  v.  613 

Rothschild,  Barreto  v 311 

Rothschild  V.  Dreyfus 614 


*^'  PAOB. 

Sagar  v.  Oldbury  Electro-Chemical 

Co .  604 

Sampson  v.  Ottinger 336 

Sampson,  People  ex  rel.,  v.  New 

York  Catholic  Protectory 196 

San  Donato  v.  National  Contracting 

Co 604 

Saxton  T.  Sebring 605 

Schepp,  Pelzel  V 613 

Schiff,  Richardson  A  Boynton  Co. 

V 368 

Schmitt.  Sullivan  V 469 

Schneider  v.  High  Ground  Dairy 

Co 618 

Schroeder,  Goldsmith  v 306 

Scott  V.  Conn 613 

Searle  v.  Corporation  Liquidating 

Co 606 

Sebring,  Saxton  v 605 

Seemann  v.  Central  Brewing  Co. . .  617 

Seiden  v.  Epstein 619 

Seidenspinner  v.  Metropolitan  Life 

Insurance  Co 607 

Seiferd  v.  Meyer 615 

Seitz,  Cahillv 105 

Seligman  v.  Benjamin  613 

Sexton  V.  Onward  Construction  Co.  143 

Shannon,  Matter  of 378 

Shaper  v.  Davis 606 

Shelkowitz,  Gershenson  v 613 

Shepard   &   Morse    Lumber    Co., 

Steams  v 613 

Shubert,  Sire  v 334 

Sibbern  v.  Reisner 619 

Sibus,  Dauer  v 606 

Siler  V.  Bath  &  Hammondsport  R. 

R.  Co 606 

Silverman,  Davis  v 618 

Simons,  American  Woolen  Com- 
pany of  New  York  v 606 

Simpson,  Hutchinson  v 614 

Sinclair,  People  ex  rel.,  v.  Sinclair.  618 

Sire  V.  Shubert 334 

Slayback  v.  Raymond 336 

Sloane  v.  Peabody 614 

Smith  V.  Donnelly 569 

Smith,  Harper  v 608 

Smith  V.  Herter 613 

Smith,  Irving  Savings  Institution  v.  618 


Digiti 


ized  by  Google 


TABLE  OF  CASES  REPORTED. 


XXIU 


PAGB. 

Smith  T.  King 617 

Smith  V.  Lazier  Gas  Engine  Co 608 

Snell  V.  CJornwell 186 

Somers  v.  Gude 614 

Southern  Trust  &  Deposit  Co.,  In- 
ternational Money  Box  Co.  v  . . .  809 

Sowerby,  Kellogg  v 124 

Sparks  v.  Pogarty 472 

Speer,  Lawson  ▼ 618 

Spencer,  Waters  v. . . , 614 

Spindler  v.  Gibson  (3  cases) 618 

Starrett,  Carle  V 618 

Steams  v.  Shepard  &  Morse  Lumber 

Co 613 

Steflen.  Allen  V 607 

Stein,  Bingley  v 614 

Steinacker  v.  Hills  Brothers  Co 618 

Steinson,  McUvaine  ▼ 618 

Stelz  V.  Van  Dusen 858 

Steuben,  County  of.  People  ex  rel. 

Conine  v 604 

Stewart,  Eldert  ▼ 618 

Stikeroan,  Warren  v 617,  619 

Stilwell,  Browning  v 618 

Straub  ▼.  Metropolitan  Street  By. 

Co 620 

Straus,  Braun  ▼ 612 

Sullivan  v.  Schmitt 469 

Suse  V.  Biglin 618 

Suasman  v.  Osfer 619 

Suydam  v.  Healy 896 

Syracuse  Rapid   Transit   R.   Co., 
Blount  ▼.  (2  cases) 606 

T. 

Tanenbaum  ▼.  Josephi 841 

Taylor.  Hurd  v 605 

Taylor,  Roman  v 449,  619 

Tesla.  Warden  v 520 

Thomas  v.  City  of  Watertown 604 

Thompson  y.  International  Ferry 

Company 607 

Timm,  Martin  v 607 

Tindle  v.  Birkett. 606 

Tod,  Industrial  &  General  Trust 

(Ltd.)v 268 

Tompkins  v.  Morton  Trust  Co 618 

Torek,  Matter  of 619 


PAOB. 

Tousey,  Prahar  v 507 

Town  of  White  Plains,  Webster  v.  898 

Townsend,  Keim  v.. 618 

Tracy,  Miller  v 27 

Travelers'  Insurance  Co.,  Brown  v.  605 
Tunis,  Meagher  v 619 

U. 

Uihlein  v.  Matthews 57 

United  Brotherhood  of  Carpenters 

&  Joiners  of  America,  Kiskern  v.  864 
United  States  Radiator  Co.,  Hall  v.  604 
United  States  Trust  Co.  of  New 

York.  Marshall  v 252 

Untermyer,  Ennis  v 875,  619 

V. 

Valentine  v.  di  Lorenzo 618 

Valentine,  Matter  of  (In  re  Brook- 
lyn Bar  Assn.) 618 

Van  Allen,  People  ex  rel.,  v.  Van 

Brunt 619 

Van  Brunt,  People  ex  rel.  Burnett  v.  619 
Van  Brunt,    People    ex    rel.   Van 

Allen  V 619 

Van  De  Carr  Spice  Company  v. 

Cook 606 

Van  Dusen.  Stelz  v 858 

Van  Kirk  v.  Genesee  Valley  Blue 

Stone  Co 606 

Variano  v.  City  of  New  York 614 

Vent  V.  New  York  Central  &  Hud- 
son River  R.  R.  Co 605 

Village  of  Middleport,  O  Shaugh- 

nessey  v 93 

Village  of  Port  Jervis,  Barry  v 618 

Village  of  White  Plains,  Board  of 
Trustees  of.  People  ex  rel.  Husted 

V.    (Nos.  1,  2  and  8) 599 

Vinal  V.  Masonic  Life  Association 

of  Western  New  York 606 

Vogelgesang  v.  Vogelgessng 606 

Von  Schuckmann  v.  Heinrich 278 

w. 

Wagar,  Cohen  v 618 

Wagner  v.  New  York,  Chicago  & 
St.  L.  R.  R.  Co 14 


Digiti 


ized  by  Google 


ZXIY 


TABLE  OF  CASES  REPORTED. 


PAGE. 

Walsh,  Hartley  V 618 

Walsh  V.  Hanan 580 

Warden  v.  Teala 620 

Warren  v.  Btikeman 617,  619 

Waraawski.  Hill  V 198 

Washburn,  Darlington  v 619 

Waters  v.  Spencer 614 

Watertown,  City  of,  Fitzgerald  v  .  604 

Watertown,  City  of,  Leggett  v 80 

Watertown.  City  of,  Thomas  ▼ 604 

Watson     Certificate     (Matter     of 

CuUinan) 640 

Webb,  Matter  of 618 

Weber  v.  Weber   149 

Webster  v.  Town  of  White  Plains .  898 

Weill  ▼.  Whissel 606 

Wells,  People  ex  rel.    Bhumgara 

Co.  V 212 

Wells,  People  ex  rel.  Crook  v 600 

Wells,  People  ex  rel.  Goetz  Silk 

Mfg.  Co.  V 618 

Welsh,  Clarke  T 398,  619 

Westchester  Lighting  Co.,  Buckley 

▼ 486 

Western  New  York   Co-operative 

Fire  Insurance  Company,  Mcln- 

tyrov 607 

Weston-Mott  Co.,  Electric  Vehicle 

Co.  V 605 

Wheeler  V.  Norton 613 

Whissel.  Weill  V 606 


PAOB. 

White  Plains,  Town  of,  Webster  ▼.  398 
White  Plains,  Village  of,  Bd.   of 

Trustees  of.  People  ex  rel.  Husted 

V.    (Nos.  1,  2  &  3) 599 

Wickes.  City  of  Ironwood  t 164 

Williams  v.  Backus  (2  cases) 613 

Williams  v.  Central  Railroad  Co.  of 

New  Jersey 582 

Williamsburgh      Savings      Bank, 

Cootev 619 

Williamson,  Dubois  ▼ 861 

Willock.  Genet  v 688 

Winehill  v.  Consolidated  Gas  Co. 

of  New  York 614 

Wing,  Hurd  v 62 

Withers  v.  City  of  New  York 613 

Wolpers  V.  New  York  &  Queens 

Electric  Light  &  Power  Co 618 

Wood  V.  New  York  Central  &  H. 

RR  RCo 63 

Wray  Drug  Co.,  Matter  of 456 

Wrenn,  Evans  v 346 

Wright,  People  ex  rel.  Dewey  v. . .  604 
Wyse,  Freeman  v 612 

T. 

Yost,  Mather  v 604 

Young,  Hutchinson  v 407 

Young  Certificate  (Matter  of  Culli- 

nan) 427 

Young,  Matter  of  (In  re  Everson). .  607 


Digiti 


zed  by  Google 


TABLE  OF  OASES  CITED. 


Abbey  «.  Wheeler 170  N.  Y.  133, 127 404 

Adftms  «.  RiTcrs 11  Barb.  890 456 

Ainsworth*.  Lakin 180  Mass.  897 494 

Aldridge  «.  Aldrldge 120  N.  Y.  614 829 

Altaian  «.  Hofeller 153  N.  Y.  498,  503 518 

Amberg  u.  Manhattan  Life  Ins.  Co. . . .  171  N.  Y.  314 607 

Amsterdam  Electric  Light  Co.  D.Ray.)  48  App.Div.  603 473 

her ' 

Anderson  «.  Blood 153  N.  Y.  385 118 

V.  Can- 54  Hun,  684;  7N.  Y  Bupp.  381..  479 

Andrews  v,  Glenville  Woolen  Co 50  N.  Y.  282 388 

©.Powers 66  App.  Div.  216 179 

AndTos  V.  National  Sugar  Refining  Co.    72  App.  Div.  551 878 

Appel  «.  ^tnaLife  I^urance  Com- )  g^  ^pp  j^.^  g3 ^ 

pany ) 

Aron©.  Castro (  86  N.  Y.  St.  Repr.  716;  afld.,  181 

i     N.  Y.648 881 

Ashmore  v.  Pennsylvania  Steam  Tow-  }  ^  j^  j  j^  ^g^  ^^ ^^ 

ing  Transportation  Co J 

Avery    p.    Equitable  Life  Assurance  )  ^^7  x  Y   451  61 

Society ^ " 

B. 

Babcock  V.  Clark 78  App.  Div.  614 122 

r  67  Hun,  469,  471;  revd.,  140  N.  Y. 

i^.FitehburgR.R.  Co j     808.812,818,819 559,  560 

Bacon  «.  Daniels 87  Ohio  St.  279 595 

Bafley  «.  Drew..'. 2  N.  Y.  Supp.  212 818,  819 

Bakerv.Lever 67  N.  Y.  304 333 

D.  Oakwood 128  N.  Y.  16 196 

* 

Baltimore  A  Potomac  R.   R.   Co.   v,  1. 191  tj  g  451  499 

Landrigan ' 

Bank  of  New  York  N.  B.  Assn.  ^-  -^  ^  X43  N  Y  559  184 

D.AT.Co i 

Barclay  v.  Pearson 2  Ch.  Div.  (1898)  154 299 

Bateman  v,  Straus 86  App.  Div.  540 405 

Battersby  «.  Collier 24  App.  Div.  89 585 

Beardslcy  «.  Hotchkiss 96  N.  Y.  201,  211 110 

Bedford  9.  American  Aluminum  Co. . .    51  App.  Div.  587 329 

Bedlowt».  Stillwell 45  App.  Div.  557 185 

Beebe  «.  ElUott 4  Barb.  457 237 

XXV 


Digiti 


ized  by  Google 


xxvi  TABLE  OF  CASES  CITED. 

PAOB. 

Beekman  v.  Third  Avenue  R.  R.  Co. .  153  N.  Y.  144,  162. 415 

Belden  v.  Burke 73  Hud,  51,  88 578 

V.  Wilkinson 44  App.  Div.  420 340 

Benedict  v.  Guardian  Trust  Co 58  App.  Div.  802 409 

V.  Lynch IJohns.  Ch.  370 462,  468 

Besant  o.  Glens  Falls  Ins.  Co 72  App.  Div.  276 168 

Bingham  «.  Rogers 6  Watts  A  S.  495 586 

Black  V.  Vanderbilt 70.  App.  Div.  16 405 

Bortzr.DryDock,E.B.&B.R.R.UQ^       1^.^886 240 

Co ) 

Bosley  «.  N.  M.  Co 123N.Y.550 829 

Bossout  «;  Rome,  W.  A  O.  R.  R.  Co..  181  N.  Y.  37,  40 118 

Bowditch  «.  Ayrault 188  N.  Y.  222 517 

1>.  Boston 168  Mass.  289,  244 419 

Bowman  «.  Hoffman 22  Civ.  Proc.  Rep.  871 819 

Boyerc.East 161  N.  Y.  585 108 

Brackett  «.  Griswold 112  N.  Y.  454 881 

Brady  t>.  Nally 151  N.  Y.  258 .283 

Brand  v,  Borden's  Condensed  Milk  Co.  89  App.  Div.  188 568 

Brennan  v,  Willson 71  N.  Y.  502 194 

Brice  V.  Wilson 8  Ad.  &  El.  849,  note ^ . . . .  224 

Briggs  V.  Vandenburgh 22  N.  Y.  467 457 

Brogan  ©.  Hanan 55  App.  Div.  92 581 

Brooklyn  Elevated  R.  R.  Co.  v.  B.,  B.  [28  App.  Div.  29 595 

&W.E.  R.  R.Co » 

Brooks  V.  Hanchett 86  Hun,  71 808 

Brown  v.  Camden  &  Atlantic  Railroad  }  gg  p^nn  g^  31(1  505 

Co *.  f 

Brown  v.   Cattaraugus  County  Mut.  )  ^q  j^  Y  885  168 

Ins.  Co '  *  

Brown  «?.  Leigh 50  N.  Y.  427 457 

t>.  Mayor.  11  Hun,  28 233 

V.  Tribune  Association 74  App.  Div.  359 538 

Bryant  «.  Allen 54  App.  Div.  500 231 

Buchanan  t>.  Tilden 158  N.  Y.  109 173 

Buckland  D.  GaUup 105  N.  Y.  458 485 

App.    Div.    463;    affd.,    159 

558 592 

Buente  v.  P.,  A.  &  M.  Traction  Co 2  Penn.  Super.  Ct.  185 558 

Buffalo   &  State  Line  R.   R.   Co.   «•  1 43  N.  Y.  93,  98 519 

Supervisors  of  Erie  County > 

Burdick  v.  Freeman 46  Hun,  188 84a 

Burnell  ©.  New  York  Central  R.  R.  Co.    45  N.  Y.  184 585 

Bums  p.  Glens  Palls  R.  R.  Co 4  App.  Div.  426 455^ 

Burwell  v,  Tullis 12  Minn.  572 490 

Butler  tJ.  Kidder 87  N.  Y.  98 451 

«.  Manhattan  Railway  Co 148  N.  Y.  417,  423 568 


Buckley  v.  Mayor |  ^    ^PP' 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxvii 


^"  PAOB. 

Gamiiiada  V.  Hulton 60L.  J.  M.  0.(1891)116,121 299 

Campion  Card  &  Paper  Co. «.  Searing.    47  Hun,  287 409 

Cardinal  v.  Hadley  158  Mass.  852 522 

Cass  «.  Shewman 61  Hun,  472 619 

Cesar  c.  Karutz 60  N.  Y.  229,  231 573 

Charles  v.  Cook 88  App.  Div.  81-88 897 

Chase  u.  Cartright 58  Ark.  368 195 

Chesebrough  «.  Conover 140  N.  Y.  882 89 

Chicago  &  Alton  R.  R.  Co.  t».  Dillon..     123111.  570 409 

Chicago  &  North  Western  Railway  Co.  j.  55  tii  055  1 04 

V,  People  ex  rel.  Hempstead ' 

Clark  National  Bank  V.  Bank  of  Albion.    52  Barb.  592 184 

aeghorn  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    56  N.  Y.  44 455 

Clemans  v.  Supreme  Assembly.  R.  S.  K31  ]^  y  485  581 

of  Q.F f 

Cl^nents  v.  Connecticut  Indemnity  Co.    29  App.  Div.  181 581 

Clute  c.  N.  Y.  C.  &  H.  R.  R.  R.  Co. . .     120  N.  Y.  267 196 

Codding  v.  Wamsley 1  Hun,  585;  aflfd.,  60  N.  Y.  644. . .  463 

Cody  t?.  First  Nat.  Bank 68  App.  Div.  199 4C5 

Coe  fl.  Louisville  &  Nashville  R.R.  Co.    3  Fed.  Rep.  775 134 

Cohen  ».  Wagar 87  App.  Div.  255 613 

Cole  t».  Goodwin 19  Wend.  251 585 

Collaitl  t».  Beach 81  App.  Div.  582 839,  340 

Collier  «.  Munn 41  N.  Y.  143 188 

CoUycrc.  Collyer 113  N.  Y.  442 589,  590 

Commercial  Nat.  Bank  «.  Taylor 64Hun,  499., 581 

Cook«.Warren 88  N.  Y.  87 184 

Comer  ».  Shew 3  M.  &  W.  350 224 

Cosgrove  v.  Ogden 49  N.  Y.  255 36 

Coster  «.  Mayor 43  N.  Y.  399 174 

Cottingu.  Kansas  City  Stock  Yards  Co.    183  U.  8.  79,  109  509 

Cuverly  v.  Terminal  Warehouse  Co.. .     85  App.  Div.  488 92 

Cragiec.  Hadley 99  N.  Y.  131 449 

Crastoc.  White.   52  Hun,  473 453 

Crawford  v.  McCarthy 159  N.  Y.  514 188 

CroppD.  Tilney 3  Salk.  226 583 

Crossman  v,  Wyckoflf 64  App.  Div.  554.  558 231 

Caatlosu.  Met.  St.  Ry.  Co 70  App.  Div.  606 240 

CuUinan  v.  Burkard 41  Misc.  Rep.  321,  824 38 

V.  Furthmann 70  App.  Div.  110 357 

V.  Trolley  Club 65  App.  Div.  202 203 

Cummer  Lumber    Co.  v.  Associated  )  ^^  ^       jj.^  ^g-  «q. 

Mfr8.'In8.Co ^ 

Curley  v.  Electric  Vehicle  Co 68  App.  Div.  18 552 

Curtis  t>.  Albee 167  N.  Y.  364 61 


Digiti 


ized  by  Google 


xxviii  TABLE  OF  CASES  CITED. 


PAOB. 

..  585 


Curtis  V.  Del.,  Lack.  &  Western  R.  R.  )  ,^^  ^  y  i ia 

Co f         

Curtis  «.  Leavitt 15  N.  Y.  9,  170 414 

Cushman  v.  Thayer  Mfg.  Jewelry  Co.    76  N.  Y.  365 329 

v.V,  8.  Life  Ins.  Co 63  N.  Y.  404 581 

Cutler  t».  Wright 22N.  Y.472 172 


Daly  V  Wise  \  ^^  ^'  ^-  ^^'  ^^^'  ^*^ ^^^»  ^^^ 

<  515,  578.  574 

Dancel  o.  Qoodyear  Shoe  Machinery ) 
^  ^  •;[67App.  Div.  498 185 

Darrow©.  Calkins 154  N.  Y.  608 488 

De  Witt  V.  Monjo 46  App.  Div.  538 594 

Dechen  t>.  Dechen 59  App.  Div.  166 225 

Delano  v.  Rice 28  App.  Div.  827..   888 

Delong  V.  Curtis 85  Hun,  94 681 

Denike  f>.  De  Graaf 87  Hun,  61;  affd.,  152  N.  Y.  650. .  464 

Dexter  €.  Ivins 183  N.  Y.  551 606 

Dion  V.  St.  John  Baptiste  Society 82  Maine,  819 298 

Doorley  t.  O'Gorman \^^  ^PP'  ^*^-  ^^^^  ^^^^  ^  «^- 

<     Proc.Rep.845 236 

Drake  «.  Siebold 81  Hun,  178 88-92 

Dunham  v.  Hastings  Pavement  Co  . . .  56  App.  Div.  244 88,  91,    92 

V,  St.  Croix  Soap  Mfg.  Co. . .  84  New  Bnms.  248 299 

Durant  c.  Gardner 10  Abb.  Pr.  445 409 

Dwightv.  St.  John 25  N.  Y.  208 545 

E. 

Eagan  «.  Scully 29  App.  Div.  617 Ill 

Easton,  Ex  parte 95  U.  S.  68 568 

Eaton  «.  Wells 82  N.  Y.  576 471 

Edmondson  v.  State 41  Tex.  496 885 

Edwards©.  Dooley 120  N.  Y.  540,  551 447 

Einstein  V.  Climax  Cycle  Co 18  App.  Div.  624 277 

Ellsworth  «.  Thompson 18  Wend.  658 117 

Elwood  V.  Western  Union  Telegraph  ?  45  jq-  y   549  507 

Co ^         '     '  

Embler  v,  Hartford  Steam  Boiler  Ins.  1 15^  n  Y  481  436  66 

Co > 

Engel  t>.  Eureka  Club 137  N.  Y.  100 495 

English  «.  Hanford  75  Hun,  428 603 

Ennis  v.  Harmony  Fire  Ins.  Co 8  Bosw.  516 168 

Erlanger  v.  New  Sombrero  Phosphate  )  g  .        q^   ^^is  35*9 

Co )  

Ewing  0.  Shannahan 118  Mo.  188 195 

Ex  parte  Easton 95  U.  S.  68 563 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxix 

^  •  PAOB. 

Feder  •.  Iowa  State  TravcliDg  Men's  |  ^^  j^^^^  ^^ ^^ 

Aaaociation J 

Ferguson  «.  HubbeU 97  N.  Y.  (507 46 

Fifth  Avenue  Bank  e.  F.  B.  S.  &  G.  K  g.^  1^  Y  ^31  449 

S.F.RR.CO J 

Finn  ».  Caasidy 166  N.  Y.  584 44,    46 

Fiskev.Briggs 6  R  I.  557 490 

Flaggfl.  Fiflk 87  App.  Div.  631 172 

Fleming  «.  Burnham 100  N.  Y.  1 195 

FoTdr.  Cobb 20N.  Y.  844 178 

Forward  «.  Adams 7  Wend.  204,  208 872 

V.  Continental  Ins.  Co 142  N.  Y.  882 160 

Fosters.  Tanenbaum 2App.  Div.  168 283 

Fowles  ©.Bowen. 80  N.  Y.  20.  24 372 

FrankUn  V.  Brown 118  N.  Y.  110.  118,  115 509,  573 

Freeman  «.  Coit 27Hun,450 223 

Frey..Torrey j  70  App.  Div.  167;  afld.,  175  N.  Y. 

^  ^  <     501 322 

FnUertono.  McLaaghlin 70  Hun,  568 463 

G. 

Gale  e.  Chase  National  Bank 104Fed.  Rep.  214. 184 

Gallup©.  Bemd 132  N.  Y.  370 522 

Gardneri?.  Keteltas 3Hill,330 470 

Gates  o.  Canfleld    2  Civ.  Proc.  Rep.  255 237 

Gatling  v.  Central  Spar  Verefai 67  App.  Div.  50 453 

Genet©.  D.  &  H.  C.  Co 136  N.  Y.  593,  611 220 

Gideon  «.  Dwyer 17  Misc.  Rep.  233 478 

Gilbert  c.  Finch 178  N.  Y.  455 581 

©.York 111N.Y.544 619 

Gilder  ©.  Davis 187  N.  Y.  606 580 

Gill  «.  Brouwer 37  N.  Y.  549 518 

Gillet  c.  Bank  of  America 160  N.  Y.  549,  555 577 

Given  ©.  Hilton 95  U.  S.  591,  598 578 

Glover©.  HoUey 2Bradf.  291 517 

Goldsmith  ©.  Guild 10  Allen,  239. 463 

Gould    ©.   Cayuga    County  National  ?  99  jq^.  y  333  . ,  . .  168 

Bank > 

Grattan  ©.  Metropolitan  Life  Ins.  Co..    92  N.  Y.274 144 

Gray©.  Gcrmania  Fire  Ins.  Co 155  N.  Y.  180 160 

Grimes  ©.  Young 51  App.  Div.  239 455 

H. 

Haack   ©.  Brooklyn   Labor  I^jceum  )  93  ^pp  j^^  4^^^ ^^^ 

Assn * 


Digiti 


ized  by  Google 


XXX  TABLE  OF  CASES  CITED. 

PAOS. 

Hackett  v.  Equitable  Life  Assurance  )  5^  ^       j^.^   266,  272 406 

Soc > 

HalltJ.Cox 1  Q.  B.  (1899)  198 299 

V.  La  France  Fire Eagine  Co....    158  N.  Y.  670 123 

Hamlin  f>.  Stevens 177  N.  Y.  39 108,104 

Hannon  v.  u*cgel-Cooper  Co 167  N.  Y.  244 447 

Hapgood  V.  Houghton 10  Pick.  154.   224 

Harrington  «.  City  of  Buffalo 121  N.  Y.  147 95,    97 

u.  ErieCo.  Savings  Bank. .     101  N.  Y.  262 Ill 

Harrisburg  Pipe  Bending  Co.  «.  Welsh .     26  App.  Div.  515 7,    18 

Hawkins  v.  Pakas 39  App.  Div.  506 377 

Hay«.  Piatt 66  Hun,  488 229 

Haynes «.  Buffalo, N.Y.& P.  R.R.  Co.    88Hun,  17 409 

Hecht  ©.  Slaney 72  Cal.  863 109 

Heller©.  Cohen 154  N.  Y.  299 488 

Henderson  v.  Railway  Company 144  Penn.  St.  461 558 

Henricust?.  Englert 137  N.  Y.  488 523 

Higgins  «.  Grouse 147  K  Y.  411 332 

V.  Watervliet  Turnpike  Co. . .     46  N.  Y.  23 455 

Hill  tJ.  Hill 4  Barb.  419 121 

Hi  p well  «.  Knight 1  Y.  &  C.  Ex.  416 462 

Hoffman  House  «.  Foote 172  N.  Y.  348 523 

Hollister  c.  Nowlen 19  Wend.  234 585 

Holly  t;.  Hirsch 135  N.  Y.  590 483 

Holmes  v.  Northern  Pacific  R.  Co. . . .    65  App.  Div.  49. 323 

Home  Insumnce  Co.  v,  Watson 59  N.  Y.  390 281 

Hoormann  v.  Climax  Cycle  Co 9  App.  Div.  579 277 

Hopkins  tJ.  Clark 158  N.  Y.  299 233 

Horner  t>.  United  States 147  U.  S.  449 298 

Hotchkin  «.  Third  National  Bank 127  N.  Y.  329 7,     13 

Hotel  Register  Co.  v.  Osborne 84  App.  Div.  807 404,  406 

Hovey  v.  Hovey 46  Hun,  71 590 

U.Daly 61N.  Y.  362 172,606 

Howard  v.  Johnston 82  N.  Y.  271 273 

Hubert?.  Case 93  App.  Div.  479 618 

Hudelson  v.  State 94  Ind.  426 300 

Hull  p.  Ruggles 56N.Y.424 298 

HurdtJ.Wing 56  App.  Div.  595;  76  id.  506. .  63,     67 

Hutchins  v.  Hutchins 98  N.  Y.  56 483 

Hutchinson  v.  Young 80  App.  Div.  246 408 

I, 

Industrial  &  General  Trust  (Ltd.)  v.  )  52  App.  Div.  195,  203;  revd.,  170 

Tod )     N.  Y.  233.  234,  247. . . .  266,  267,  271 

Ireland  ©.  Livingston  L.  R.  5  H.  L.  416 353 

Irvingt;.  Campbell 121  N.  Y.  353 483 

Ives  17.  Humphreys 1  E.  D.  Smith,  196 455 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxxl 


J  •  pAaii. 

Jackson  v.  Mancius 2  WeDd.  857 195 

r.  Parkhurst 9  Wend.  209 121 

Jacoby  &  Co.  ©.  Payaon 85  Hun,  867 184 

James  9.  Signell 60  App.  Div.  75 277 

January  v.  Superior  Court 78  Cal.  587 586 

Jaques  «.  Morris 2  E.  D.  Bmitb,  689,  648 406 

Jeffries  V.  Life  Ins.  Co 22  Wall.  47 528 

Johnson  «.  Daicon 1  Cow.  548 840 

v.Qo8a 128  Mass.  488.  484 578 

Johnston  v.  Columbia  Ins.  Co 7  Johns.  815 471 

J<mea  v.  Merchante'  Bank  of  Albany. ..    4  Robt.  221 818 

K. 

Eager  v.  Brenneman 47  App.  Div.  68 519 

Kanouae  v.  Martin 2  Sandf .  739 457 

Eaveny  c.  City  of  Troy 108  N.  Y.  571 95 

Kearney  ©.  McKeon. 85  N.  Y.  186 589 

Reams  «.  N.  Y.  &  C.  P.  Ferry  Co 19  Misc.  Rep.  19 88 

Kellegher  v.  Forty-second  St.,  etc.,  R-  1 171  n  y    809  155    156 

R  Co f 

Kellogg  V.  Lehigh  Valley  R  R  Co. ...     61  App.  Div.  85 127 

Eellum  V,  Smith 88  Penn.  St.  158 290 

Kelly  f>.  Downing 42  N.  Y.  71 4a5 

Kennedy  v.  Press  Publishing  Co 41  Hun,  422 549 

Kent  ©. -fitna  Ins.  Co 84  App.  Div.  428 163 

KctUer.  Turl 162  N.  Y.  255 552 

Kingv.  King 68  App.  Div.  189 877 

Kinney  «.  Central  Railroad  Company. .     82  N.  J.  L.  407 586 

Kirchner     c.     New     Home     Sewing  I  ^35  ]^  y  182  123 

Machine  Co ' 

Knox  ©.  Eden  Musee  Co 148N.  Y.  441,  457 447 

Kromer  ©.  Heim 75  N.  Y.  574 595 

L, 

Laing«.  Colder 8  Penn.  St.  479 586 

Lambv.Lamb 146  N.  Y.  817 589 

Lawrence  «.  Fox 20  N.  Y.  268 68,  174 

Lazarus  «.  M.  E.  R  Co 145  N.  Y.  581,  585 401 

Leggett  V,  City  of  Watertown 55  App.  Div.  821  83 

«.  Stevens 77  App.  Div.  612 404 

Lehmaier  v.  Buchner 14  App.  Div.  268 277 

Leslie  €.  Lorillard 110  N.  Y.  519,  584 595 

Latere.  Seilliere 50  App.  Div.  289 404 

Levy  c.  Joyce 1  Bosw.  622. 479 

Lewis «.  Long  Island  Railroad  Co....     162  N.  Y.  60,  61 441 

Link  9.  Sheldon 136  N.  Y.  1,  9 442 


Digiti 


ized  by  Google 


xxxii  TABLE  OF  CASES  CITED. 


London  &  Brazilian  Bank  v.  Walker. .     74  Hun,  895 888 

Long   Island    Bottlers    v.     BottUng  )  ^  ^pp  j^j^  ^^^ ^ 

Brewers ' 

Luby  «.  Hudson  River  R.  R.  Co 17  N.  Y.  181 Sffl 

Lyman  o.  Broadway  Garden  Hotel  Ck>.    88  App.  Div.  180 88 

V,  Gramcrcy  Club 28  App.  Div.  80,  85 88 

1».  Perlmutter 166N.  Y.  410 88 

«.  Schermerbom 68  App.  Div.  82,  84 37 

D.  Shenandoah  Social  Club  .. .    89  App.  Div.  459 83 


I  Life  Ins.  Co.  e.  F.  S.  S.  & ) 
R.RCO [189N.Y.146 447 


Lynch  «.  Austin 61  Wis.  287 595 

Lyons  «.  Ostrander 167  N.  Y.  186 482 

M. 

MagUov.  New  York  Herald  Co 88App.  Div.  44. 649 

Mahaney  v.  Carr 176  N.  Y.  454 104 

Manhattan  Co.  «.  City  of  Iron  wood...    74  Fed.  Rep.  686 167 

Manhattan  life  Ins.  Co.  e.  F.  S.  S. 
G.  S.  F. 

Manne  «.  Carlson 49  App.  Div.  276 185 

Markham  fl.  Jaudon 41  K  Y.  286 816 

Martin  «.  Aluminum  Plate  Co 44  App.  Div.  412 277 

V.Hodges 46Hun,88 645 

V.  Press  Publishing  Co 40  Misc.  Rep.  624 588 

Marvin  ».  Brooks 94  N.  Y.  71 828,  385 

Marye  V.  Strouse 5  Fed.  Rep.  488 855 

Mason  «.  Payne 47  Mo.  617 468 

Matter  of  Anthony  &  Co 42  App.  Div.  66,  68 426 

Bohm 4  Hun,  558 545 

Bums 166N.Y.28 22 

City  of  Buflfalo 78  N.  Y.  862,  866 419 

r27  Misc.  Rep.  668;  affd.  as  People 


Coogan. 


ex  rel.  Coogan  v.  Morgan,  46 
App.  Div.  628;  aflfd.,  162  N.  Y. 

618 489 

Cullinan 75  App.  Div.  801,  808 480 

Cullinan.  Neus  Certificate  . .  j  ^^  ^'^^  ^P'  ^^'^  »«  ^PP-  ^^• 

^     613    644 

Davis 149  N.  Y.  589,  648 80 

Dcansville  Cemetery  Asso- 1  q^  ^  Y  669  20 

elation ^ 

Matter  of  Denton  v,  Sanford .  103  N.  Y.  607 518 

Garth 10  App.  Div.  100 619 

Hoyt 160  N.  Y.  607,  618 518 

Knowack 158  N.  Y.  482 197 

Miller 110  N.  Y.  216 490 

Reynolds 124N.  Y.  388,397 678 

Rogers 153  N.  Y.  816 Ill 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxxiU 

PAQB. 

Matter  of  Schajler 68  App.  Div.  206,  210 430 

Sherman 1 163  N.  Y.  1 488 

Stapleton 71  App.  Div.  1 14 

Tilden ©8  N.  Y.  484.  441 618 

TompkiDS 69  App.  Div.  474 874 

Underhill 117  N.  Y.  471,  477 618 

Van  Slooten  V.  Dodge 145  N.  Y.  887 690 

VanSlooten  «.  Wheeler... .     140  N.  Y.  634 689 

Vanderbilt 172  N.  Y.  69 28,    29 

WhiUng 150N.  Y.  27 488 

Willets 112N.  Y.  289 519 


Matthews  v.  Chicopee  Mfg.  Co 8  Robt.  712 581 

McCready  v,  Lindenborn 172  N.  Y.  400.  406 565 

McCue  V.  Ganrey 14  Hun,  562 228 

McDonald  v.  MetropoUten  Street  R.  )  46  App.  Div.  148;  75  id.  559;  167 

Co )     N.  Y.  66 162,  289 

McNally  V.  Phoenix  Ins.  Co.. 187  N.  Y.  889 160 

McRea  9.   Central  National  Bank  of  ^  ^  %^  y  4H9  178 

Troy f 

Meakert).  Piero 145  N.  Y.  165 173 

Meehan  «.  Morewood 52  Hun,  566;  aflfd.,  126N.  Y.  667.  455 

Meeks  «.  Olpherts 100  U.  8.  564 195 

Merchants*  Bank  v.  Thomson 55  N.  Y.  7,  12 463 

Merchants'  Bank  of  Macon  o.  Bawls. .     7  Ga.  191;  5D  Am.  Dec.  894 225 

Meserolev.  Hoyt 161  N.  Y.  59,  61,  62 515 

Michaels  Prussian  Nat.  Ins.  Co 171  N.  Y.  25,  37 133 

Michigan  Carbon  Works  v.  Schad. ...     38  Hun,  71 587 

Middleton  v,  Ames 87  App.  Div.  510 404 

Milbank  v.  Jones 27  N.  Y.  870,  875 93 

Mills  «.  Mills 40N.  Y.  543 89 

Miner©.  Beekman 50  N.  Y.  337 818 

Mitchell  «.  Allen 25  Hun,  548 581 

e.  Thorne 184  N.  Y.  586 406 

Mitrovich  v.  Fresno  Fruit,  etc.,  Co. . .     128  Cal.  379 594 

Moffatt  V.  Cauldwell 8  Hun,  26 634,  535 

Moore  v.  Francis  121  N.  Y.  199.  203 372,  533 

Moot  V.    Business  Men's   Investment  ^5';  >j  y  ^08  209  ll'' 

Assn ' 

Morey  c.  M.  J.  Association 128  N.  Y.  207 533 

Morris  «.  Tklcott 96N.  Y.  100 7,     13 

Morrison  v.  Smith 88  App.  Div.  206;  177  N.  Y.  366. .  533 

Morse  v.  Press  Pub.  Co 49  App.  Div.  375 533 

Mortonr.  Woodbury 153  N.  Y.  243,  253 578 

Mott  V.  Consumers'  Ice  Co 73  N.  Y.  543 455 

Muckle  V.  Rochester  Railway  Co 79  Hun,  82,  38 455 

App.  Div.— Vol,  XCIII.        iii 


Digiti 


ized  by  Google 


xxxiv  TABLE  OF  CASES  CITED. 

PAOK. 

Mulgrew  t>.  Cocharen 96  Mich.  422 595 

Murdock  t).  Gilchrist 52  N.  Y.  242 521 

Murphy  v.  Weidmann  Cooperage 1  App.  Dlv.  288 552 

Mutual  Aid  Society  «.  White lOOPenn.  St.  12 527 

Mutual  Life    Ins.   Co.   of  N.   Y.    ^.  [36  Hun,  373;  aflfd..  161  K  Y.  681.  519 
Schwaner ' 

N. 

National  Exhibition  Co.  v.  Crane 167  N.  Y.  505 553 

Nead  v.  Roscoe  Lumber  Co 54  App.  Div.  621 552 

NeiU.  Thorn 88  N.  Y.  270 233 

Nelson  ©.  hatch 56  App.  Div.  149 168 

NewYorkExpre88Co.t.Trader8.In8.  Kggjj^  3^7  33J ^5^ 

Co ) 

New  York  Fastener  Co.  9.  Wilatus. . .     65  App.  Div.  467 473 

New  York&New  Haven  R.  R.  Co.  «•  >  34^.  y.  80.  59.60 447.  449 

Schuyler ^ 

Newton  «.  Russell 87  N.  Y.  527 337 

Noyesr.  Wyckoff 114N.  Y.  204,  207.  520 

Nutt«.  Cuming 22  App.  Div.  92;  155  N.Y.  809...  268 

O. 

O'Brien  «.  Capwell  59  Barb.  497,  504 509 

©.Fitzgerald.... 148  N.  Y.  377 405 

V.  Jackson ! 167  N.  Y.  31 228 

O'Donnell  v,  Hecker 3  How.  Pr.  (N.  S.)  884 118 

OTlaherty  v.  Nassau  Electric  R.   R.  )  34  App.  Div.  74;  aflfd..  165  N.  Y. 

Co J      624 587 

O'Meara  c.  Brooklyn  City  R.  R.  Co. . .     16  App.  Div.  204 121 

Oakes  v.  Oakes 55  App.  Div.  576 185 

Ochsenbein*.  Shapley 85  N.  Y.  214 455 

OdelltJ.  Bretney 62  App.  Dlv.  595 607 

©.Montrose 68  N.  Y.  499 73.75,78,    79 

Oldfleld  V.  New  York  &  Harlem  R.  R.  ?  3  E.  D.  Smith,  108-110;  14  N.  Y. 

Co >      310.320 555,  556 

Orvis  ©.  Curtiss 157  N.  Y.  657 172 

Osbom  f>.  Osbom 86  Mich.  48 594 

Oscanyant.  Arms  Co 103  U.  S.  261 88-92 

P. 

Paine  t>.  Upton 87  N.  Y.  827 522 

Palmer  «.  Hickory  Grove  Cemetery. . .    84  App.  Div.  600 400 

Parsons  v,  Johnson 28  App.  Div.  1 408 

Patterson  v.  Buchanan 40  App.  Div.  498 223 

,,.  Patterson 59  N.  Y.  574 228.  590 

Pearsall  v.  Great  Northern  Railway . .     161  U.  8.  646,  666 402 

Pearson  v.  Milwaukee  &  St.  Paul  R.  )  ^5  j^^^   ^^ ^^ 


Co.. 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxxv 

PAOB. 

Feck  9.  Corning 2  How.  Pr.  84. 118 

Pennsylvania  R  R.  Co.  «.  Knight. ...  58  N.  J.  L.  287 685 

People  V,  Assessors  of  Albany 40  N.  T.  154 507 

ex  rel.  Short  tj.  Bacon 09  N.  Y.  275 268 


nating  Co.  v.  Barker 
People  ex  rel.  Manhattan  R.   Co.  v.  }  ^^  <^  y   814 
Barker ^ 


ex  rel.  Edison  General  Electric  )  141  ^  y  251  .  215 

Co.  €.  Barker .' ^ 

People  ex  rel.  Edison  Electric  Illumi- 1. 199  ^  y  63  816 

natinfr  Co.  «.  Barker ) 

215 

People  ex  rel.  Manhattan R  Co.  9.  Bar- )  ^.g  ^  y  417  447  414 

kcr 5 

People  ex  rel.  Emerick  v.  Board  of  )  ^^  |t  y  ^^^  ^^ 

Fire  Comrs.  of  N.  Y > 

People  V.  Broadway  R.  R  Co 126  N.  Y.  29,  87 418 

©.Chartoff 72  App.  Div.  655 882 

V.  Cohen 91  App.  Div.  89 612 

ex   rel.  Conine   v.  County  of  Ui  Misc.  Rep.  590 604 

Steuben J 

People  ex  rel.  Tate  c.  Dalton. 158  N.  Y.  204. . . ". 588 

ex  rel.  Lawrence  v.  Fallon 152  N.  Y.  12 297 

ex  rel.  Broadway  Realty  Co.  v.  )  61  App.  Div.  156;  affd.,  168  N.  Y. 

Feitner )     661 216 

People  ex  rel.  Bronx  Oas  Co.  t;.  Feitner.    48  App.  Div.  198 216 

ex  rel.  Citizens'  Lighting  Co.  v.  )  g^  j^^^  j^.^  ^^g ^^^   ^17 

Feitner ' 

People  ex  rel.  Consolidated  Gas  Co.  «•[  78  App.  Div.  813 215 

Feitner. > 

People  ex  rel.  Thomas  v.  Feitner 168  N.  Y.  441 216 

ex  rel.  Harris  t).  Gill 85  App.  Div.  192 410 

t.Gillson 109N.Y.889 298 

ex  rel.  Reidy  «.  Grady 26  App.  Div.  592 476 

ex  rel.  Stephenson  v.  Greene. . .    92  App.  Div.  248 608 

ex  rel.  De  Vriesv.  Hamilton.. . .    84  App.  Div.  869 475,  476 

r.  Jackson Ill  N.  Y.  862,  869 386 


-  ex  rel.  Third  Ave.  R.  R.  Co.  v. 


hl2N.  Y.  896,  407,408 416 


Newton 

People  ex  rel.  Callan  v.  Partridge 87  App.  Div.  578 476 

1>.  Ridi 86App.  Div.  60 614 

ex  rel.  Slmermyer «.  Roosevelt.    2  App.  Div.  498 203 

V,  Shannon 87  App.  Div.  82 381 

ex  rel.  Collins  v,  Spicer 99  N.  Y.  225,  283 490 


-ex  rel.  Del  Mar  v. 


St.  Louis,  >  44  H^^  552 ^ 

ctc,Ry.Co J 

People  «.  Stocking 50  Barb.  578,  586 .  386 

ex  rel.  Hetfieldr.  Trustees....    70  N.  Y.  28,  33 402 


Digiti 


zed  by  Google 


xxxvi  TABLE  OF  CASES  CITED. 

PAOB. 

Perlman  «.  Bernstein 88  App.  Diy.  208 886 

Perry  «.  Dickereon 85  N.  Y.  846 606 

PetrietJ.  WUliams 68  Hun,  589,  5«5 Ill 

Peyser  «.  Mayor 70  N.  Y.  497 592 

Phelps  «.  I.  C.  R.  R.  Co 63111.468 468 

Phoenix  Iron  Co.  v,  Hopatcong  &  Mus- }  ^2J  N.  Y.  206 7     13 

conetcong ' 

Rtney  t>.  Glens  Palls  Ins.  Co 65  N.  Y.  6 168 

Piatt  t).  Albany  Railway 170N.  Y.  115/ 557 

Pocantico  Water  Works  Co.  v.  Bird..     130  N.  Y.  249 22 

Pollock  «.  National  Bank 7  N.  Y.  274 329 

Pomeranzf).  Marcus 86  App.  Div.  821 553 

Pope  f).  Bank  of  Albion 57  N.  Y.  126 184 

Porter©.  Rhoades 48  App.  Div.  685 589 

Pothc.  Mayor.....' 151  N.  Y.  16 592 

Potter  «.  Collis 156  N.  Y.  16,  30,  81 418-415 

V,  Cromwell 40  N.  Y.  287 178 

Pratt  V.  Ano 7  App.  Div.  494 587 

«.  Short '  79N.  Y.  437 448 

Price  tJ.  Brown 10  Abb.  N.  C.  67 406 

Q. 

Queen  v.  Stewart 12  Ad.  &  El.  773 223 


R 

Railings  «.  McDonald 76  App.  Div.  112 377 

Ramsey  t>.  Barbaro 20  Miss.  293 586 

Randall  «.  Carpenter 88  N.  Y.  293 336,837 

Rappelyea  f?.  Russell 1  Daly,  217 223 

Rawson  v.  Pennsylvania  Railroad  Co. .    48  N.  Y.  212 585 

Rector,  etc.,  «.  Teed 120  N.  Y.  583 174 

Rector,  etc.,  Christ  P.  E.  Church  «•  I  93  j^  y  433  oaq 

Mack ) 

Redmond  v.  Mayor 125  N.  Y.  632 692 

Reese*.  Baum 83  App.  Div.  550 389 

Regester  «.  Dodge 61  How.  Pr.  107 594 

Regina  «.  Dodds 4  Ont.  Rep.  390 299 

«.  Jamieson 70nt.  Rep.  149 299 

Reilly*.  Gray 77  Hun,  402 297 

Rexter  ©.  Starin 73  N.  Y.  601 440 

Rhodes  «.  Caswell 41  App.  Div.  229 518 

Rich  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co. . .     87  N.  Y.  382,  394 133 

Richmond  tJ.  Niagara  Fire  Ins.  Co 79  N.  Y.  280 160 

Riggs©.  Palmer 115  N.  Y.  506,  509 414 

Robbins  v,  Robinson 176  Penn  St.  341 594 

V,  Springaeld  Fire  Ins.  Co. . .     149  N.  Y.  477 160,  161 

Roberts  ©.  Berdell 61  Barb.  37;  52  N.  Y.  644 319 


I 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxxvii 

PAQB. 

Roberts  ff.  Sykes 80Barb.l78 18,819 

Rochester  Bar  ABBodationv.Dorthy..     152  N.  Y.  596 618 

Rodrianc.N.Y.,N.  H.&H.RR.  Co.     125  N.  Y.  526 499 

Rogers  9.  Price 8Younge&J.28 224 

Rome  Savings  Bank  V.  Erug 102  N.  Y.  881 448 

Roosa  ff.  Smith 17  Hud,  188 829 

Ro8e€.  Low 85  App.  Div.  461.466 485 

V.  Post 56N.  Y.  608 887 

Roseboom  V.  Moeher 2  Den.  61 194 

RyantJ.Dox  84  N.  Y.  807 290 

V.  Pistone 89  Hun,  78 595 


SagcD.  Culver 147  N.  Y.  241,  245 892,  404 

SchanU  t».  Oakman 168  N.  Y.  148 828 

Schenck  e.  Dart 22  N.  Y.  420 188 

Schick  V.  Fleischbauer 26  App.  Div.  210 859 

Schmidt «.  Reed 182  N.  Y.  108 468 

Schneider  €.  aty  of  Rochester 160  N.  Y.  165,  172 419 

Schwander  v.  Birge 46  Hun,  66 46 

Seidenspinner   v,    MetropoUtan    Life  )  ^q  j^^^  p.^  ^^^ ^^ 

Ins.  Co f 

Seymour*.  Lorilhird 51  N.  Y.  Super,  a.  400-402 410 

Sharp  t>.  Mayor 81  Barb.  578 478 

Shaw  e.  McGregory 105  Mass.  96 595 

V.    Northern     Pacific    R^^Hroad  |  ^^^  j^.^^^^^ ^ 

Company ' 

Shaw©.  Republic  Life  Ins.  Co 69  N.  Y.  286 172 

Sheehan  «.  Albany  &  B.  Turnpike  Co.     28  N.  Y.  St.  Repr.  20,  21 426 

Shelby  v.  Sun  Printing  Association. . .     88  Hun.  474;  affd.,  109  N.  Y.  611 .  583 

Sherman  «.  D.,  L.  &  W.  R.  R.  Co 106  N.  Y.  542 567,  568 

«.  Ludin  79  App.  Div.  87 515 

Short  t?.  Home  Ins.  Co 90  N.  Y.  16 160 

Shorter  t>.  Mackey  18  App.  Div.  20 590 

Shuler  c.  Birdsall  Manufacturing  Co. .     17  App.  Div.  228 277 

Sibbald  ©.  Bethlehem  Iron  Co 88N.  Y.  878..i 227 

Simisu.  McElroy 160  N.  Y.  156 195 

Six  Carpenters'  Case 8  Coke,  146a 456 

Slaybackr.  Raymond 40  Misc.  Rep.  601 327 

Smith  fl.  Bailey 14  App.  Div.  288,  285 552 

V.  Hamilton 48  App.  Div.  17 109.  195 

„.  Rentz 131  N.  Y.  169 315 

f,,  Reynolds 8  Hun,  128,  180 36 

Smyles  t>.  Hastings 22  N.  Y.  217 378 

Southard  v.  Railway  Passengers  Assur- )  ^  Conu  574  866 

ance  Company ^ 

Spalding  f>.  Vandercook 2  Wend.  431 471 


Digiti 


ized  by  Google 


xxxviii  TABLE  OF  CASES  CITED, 

Sparman  ©.  Keim 8SN.Y.246 Ill 

Stannards     Corners     Association     «.  )  -^  j^.      -^      070  22 

Brandes > 

State  «.  Blan..   69  Mo.  817 885 

ex  rel.  Attorney -General  v.  Mil-  |  ^g  y^^^  g«g  ^Og 

waukee,  L.  S.  &  W.  Ry.  Co ) 

State  «».  Morgan 85  N.  C.  581 885 

V.  Nebraska  Home  Co 92  N.  W.  Rep.  768 800 

«.  Wimberly 8  McCord,  190 885 

State  of  South  Dakota  v,  McChesney..    87  Hun,  298 828 

Steamship  Co.  v.  Joliflfe 2  Wall.  450 225 

Stcinacker  v.  Hills  Brothers  Co 91  App.  Div.  521 552 

Steineg  «.  Erie  Railway 48  N.  Y.  128,  126 559 

Stieffel  V.  Tolhurst 55  App.  Div.  582 328 

Stone  «.  Dry  Dock,  etc.,  R.  R.  Co...      115  N.  Y.  104.. 565 

Story     t).     Williamsburgh      Masonic  I  ^  n.  Y.  474 525,  580 

Mutual  Benefit  Association > 

Strause  t>.  Josephthal 77  N.  Y.  622 422 

Strubbe  V.  Kings  County  Trust  Co. . .  j  ^  ^PP'  ^*^-  ^*  ^'  *^d-  ^^^ 

(     N.  Y.608 406 

Suburban  El.  Co.  t^.  Town  of  Hemp- )  ^  ^pp  j^.^  855,  859 416 

stead * 

Sullivan  v.  Traders'  Insurance  Co. . . .    169  N.  Y.  218 121 

Sundheimer©.  City  of  New  York  ... .    176  N.  Y.  495 162 

Swart  «.  Boughton 35  Hun,  287 405 

Sweets.  Ingerson 12  How.  Pr.  881 409 

V.  Mowry 71  Hun,  881 886 

Swift  Co.  «.  U.  8 111U.S.22   592 

T. 

Taft  tj.  little 178  N.  Y.  127 144 

Tarbell  V.  Bowman 108  Mass.  841 522 

Tauton  v.  Groh 9  Abb.  Pr.  (N.  S.)  458 458 

Taylor  «.  City  of  Yonkers 105  N.  Y.  209 95 

Ten  Eyck«.  Sayer 76  Ilun,  87 388 

Thompson  «.  Percival 8  Nev.  &  Man.  167 595 

Thomson-Houston  Electric  Co.  t.  Du- )  ^  j^.      j^     t^  ^^q 

rant  Land  Improvement  Co ' 

TifftD.  Horton 53  N.  Y.  377 178 

Tilley  ©.  Thomas L.  R  8  Ch.  App.  67 463 

Timpson*.  Allen 149  N.  Y.  518,  519 447 

Tindle  c.  Birkett 171  N.  Y.  520 7 

Toddv.  Weber 95  N.  Y.  181 175 

Torry  «.  Black 58  N.  Y.  185 281 

Town  of  Mentz  ».  Cook 108  N.  Y.  604,  508 484 

Travelers*  Ins.  Co.  o.  Lampkin 5  Colo.  App.  177;  88  Ru^.  Rep.  885.527 

TruU  «.  GruDger 8  N.  Y.  115 471 


Digiti 


ized  by  Google 


TABLE  OF  CASES  CITED.  xxxix 

PAQB. 

Tucker  r.  Ooodsell  Co 14  App.  Div.  89 277 

Tugwellv.  Heyman 8  Camp.  298 224 

u. 

Uggla  V.  Brokaw 77  ^pp.  EHv.  810. 


Uihlein  V.  Matthews \^  ^PP-  ^*^-  *''«'  '*^<*-  ^^^^  ^' 

I      154 59 

Underbill  «.  Jordan 72  App.  Div.  71 828 

United  States  v.  Rosenblum 121  Fed.  Rep.  180 299 

United  States  Tnist  Co.  v.  Mutual  Ben- }  ^^^  ^  y  152  607 

cfit  Life  Ins.  Co ^ 

V. 

Valentine  v.  Richardt 126  N.  Y.  272 829 

Van  Deuaen  v.  Sweet 61  N.  T.  878 122 

Van  Schaick  v.  Tliird  Ave.  R.  R.  Co.    88  N.  Y.  846 174 

Van  Tassel  «.  Capron.. 1  Den.  260,  252 872 

Van  Wycklen«.  City  of  Brooklyn... .     118  N.  Y.  424 46 

Vaughn  «.  Village  of  Port  Chester. . .     185  N.  Y.  460 592 

Verona  Central  Cheese  Co.  «.   Mur-  |.  50  j^  y   814  86 

tangh   ' 

Village  of  Fort  Edward  v.  Fish 166  N.  Y.  868,  875 419 

Vincent©.  C.  &A,  R.  R.  Co 49  111.  88 134 

Vincctt  V.  Cook 4  Hun.  818 494 

Vlasto  «.  Varelopoulos. 78  App.  Div.  145 185 

Volkmarc.  M.  R.  Co 184  N.  Y.  418 587 

w. 

Wagner  t,.  New  York  C.  &  St.  L.  R.  U^  .        I^^  553 15 

RCo J  *^*^ 

Walker«.Wood 170111.468    695 

Wallace  t»  Baring 21  App.  Div.  477 277 

Walsh*.  Fitchburg  R.  R.  Co 146  N.  Y.  801 495 

1».  Hartford  Fire  Insurance  Co.     78  N.  Y.  5 184,  447 

V.  Mutual  Life  Insurance  Co  . .     188  N.  Y.  408 607 

Ward  «.  Craig 87  N.  Y.  560 £83 

t,.  Edesheimer ^  ^^  N.  Y.  Supp.  178;  43  N.  Y.  St. 

'      Repr.  138 470 

Warren  «.  Street  Commissioners 181  Mass.  6. 11  419 

Weed  e.  Burt 78  N.  Y.  191  , 606 

Wdtzman  v.  Nassau  El.  R.  R  Co. . . .    83  App.  Div.  585 240.  241 

Wells  f».  Porter 7  Wend.  119 225 

V,  Smith 2Edw.  Ch.  78;  affd.,  7  Paige.  22..  462 

Welsh*.  Cochran 68  N.  Y.  181.  184 455 

U.Taylor 134  N.  Y.  450 878 

Weithelm  v.  Clergue 58  App.  Div.  122 840 

Westerman  V.  Means 12  Penn.  St.  97 468 


Digiti 


ized  by  Google 


xl     UNITED  STATES  REVISED  STATUTES  CITED. 


vxam. 

Wetmore  f).  Porter »2  K  Y.  76 406 

Wheeler  «.  Reynolds 66  N.  Y.  227 289.  290 

Whitaker  v.  Eighth  Avenue  R.  R.  Co.    51  N.  Y.  295 567,  668 

White©.  Anthony 23  N.  Y.  164..   457.  458 

V.  United  States 191  U.  8.  545,  552 490 

Whitesell  «.  Crane 8  Watts  «&  8.  869 586 

Wickham  U.Weil 17  N.  Y.  Supp.  518 224 

Wight  «.  United  States 167  U.  8.512 185 

Wilcox   «.    American    Telephone    &  )  ^^^  ^  y  115  121-124 

Telegraph  Co ' 

Wilder©.  Ranney...^ 95  N.  Y.  7 194 

Wilkinson  v.  Gill 74  N.  Y  68 298 

Williams  v.  Williams 142  N.  Y.  156 488 

Willson  c.  Lousville  Trust  Co 102  Ky.  522 195 

Wilson  «.  Randall 67  N.  Y.  888 521 

Winne  ©.  Niagara  Fire'Jns.  Co 91  N.  Y.  185,  192 168,  353 

©.Winne 166  N.  Y.  263 .' 104 

Witbeck©.  Waine 16  N.  Y.  532 521 

Wiwirowski©.  L.  8.  &M.  8.  R.  Co...    124  N.  Y.  420 499 

Wood  ©.  American  Fire  Ins.  Co 149  N.  Y.  382 160,  161 

©.  Rabe 96  N.  Y.  414. 29i> 

Woodruff  ©.  Havemeyer 106  N.  Y.  129 563 

©.Imperial   Fire   Ins.   Co.,  )gg^  y  133 


160 


London,  Eng 

Woods  ©.  Lawrence  County 1  Black  (U.  8.),  386,  409 415 

Wright  ©.  Trustees  of  Methodist  Epis.  )  ^  ^^^  qj^   202  214  518 

Church J 


Y. 

Yeoman  ©.  Townshend 74  Hun,  625 109,  195 

Youngs  ©.  Kent 46  N.  Y.  672 184 


UNITED  STATES  STATUTES  AT  LARGE  CITED. 


PAQB. 

\  U.  8.  8tat.  at  Large,  166,  §  13. .  183 
;  U.  8.  Stat,  at  Large,  209,  chap. 
647 595 


80  U.  8.  8tat.  at  Large,  550,  §  17. . 

30  U.  8.  8tat.  at  Large,  550,  §  17, 

subd.  4 


UNITED  STATES  REVISED  STATUTES  CITED. 


PAQB.  !                                                                    PAoa. 
U.  8.  R.  S.  §3894,  asamd 298,  300|U.  8.  R.  8.  §5208 188 


Digiti 


ized  by  Google 


SESSION  LAWS  CITED. 


xli 


NEW  YORK  STATE  CONSTITUTION  CITED. 


Const.  (1821)  art.  7.  §11.. 
Const.  (1840)  art.  1,  §10.. 


297.  800  .■  Const.  (18M)  art.  1,  §  9.. 
80l| 


PAOB. 

...  aoi 


NEW  YORK  REVISED  STATUTES  CITED. 


PAOB. 

IR  8.  665,  §§  26.27 801 

2R.  S.  »4,§65 518 

2  R.  8.  109,  §65 194 

2R&a09,§d6 287 


PAOB. 

2R.S.809,§87 2»7 

R.  8.  pt.  1,  chap.  'M,  tit.  8,  art.  4, 

§§26,27 '. 801 

R.  S.  pt.  2,  chap.  6,  tit.  4,  §  55. . . .  194 


REVISED  LAWS  CITED. 


PAOB. 

R  L.  1818,  chap.  10 800 

1  R.  L.  152,  chap.  46 801 

1  R  L.  222,  chap.  44 801 


rAQB. 

1R.L.270 800 

2RL.  187 800 


SESSION  LAWS  CITED. 


PAQB. 

1801.  Chap.  46 801 

1802.  "     44 801 

1818,  •'     198 800 

1819,  "     206 800 

1846,  "     274,§8 565 

1847,  "  138,  as  amd.   . .  19,  20,    22 

1847.  "     188,  §10 20 

1851,  "     479 117 

1851,  "     504. 801 

1860,  •*      845 515 

1867,  "      958 402 

1888,  "     818.  asiamd 417-419 

1868.  '*  818,  tit.  5,  §§  1-14. ...  417 
1868,  "  818,  tit.  5,  §§  22-28.  417,  418 
1868,  "  818,  tit.  5,  §§  28, 24.  417,  418 

1870.  ••     760,  as  amd 20-22 

1872.  "      820,§2 568 

1878,  "     885,  §76et8eq 589 

1878,  "      452 20 

1874,  "      245 20 

1877  •'      178. 801 


1878,  chap. 

1878,  " 

1878,  " 

1878.  " 

1878,  " 

1878,  " 

1878,  *' 

1878,  ** 

1878,  " 

1878,  '* 

1880,  " 

1881.  " 
1881,  " 
1884,  " 
1888,  *' 

1888, 
1888, 
1888, 
1890. 


410. 
410. 
410. 
410. 
410. 
410. 
410, 
410, 
410, 
410, 
818.. 


PAOB. 

..  248 
..  248 
..  248 

..  244 
..  244 


676, 
800. 
588, 

588. 
588. 
588. 
566. 
182. 


§1 

§2 

§8 

§4 

§  5 244.  245 

§7 245.  246 

§8 246,247,  249 

§9 247-249 

§11 248 

248,  244,246,  247 

248-246 

§828et8eq 301 

248 

tit.2.§12.8ubd.8.  418- 

415 

tit.  15,  §  2.  subd.  8.  588 

tit.  19,  §19 418 

tit.  22,  §22 418 

§68 455.  456 

§122 597.  598 


Digiti 


ized  by  Google 


J 


xKi    SECTIONS  OF  CODE  OF  PROCEDURE  CITED. 


1892.  chap. 

1892, 

1892, 

1892, 

1892, 

1892, 

1892, 

1892, 

1892, 


1892, 
1893, 
1894, 
1894, 
1894, 
1895, 
1895, 
1895, 
1895, 
1895, 
1895. 
1896. 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896, 
1896. 
1896, 
1896, 
1896, 
1896, 
1896, 


899. 
a99, 
518. 
667, 
667, 
686, 
686, 
687, 
687, 
687, 
688, 
416. 
79.. 
168. 
448. 
559. 
559, 
559, 
559, 
672. 
742. 
112. 
112, 
112, 
112, 
112, 
112. 
178. 


§6. 


876, 
547, 
647, 
769. 
769, 
908, 
908, 
908, 
908, 


PAOB. 

488,  489 

488 

21 

§81 400,  401 

§82 20 

asamd 899 

§69 899.  402 

§11 504 

§  11,  subd.  5 504 

§15 804-806 

§81 ...  407,  408 

tit.  9,  §1 869 

899 

899 

20 

20-23 

§45 21-28 

§46 21-23 

§49 21-28 

504 

399 

....  82.  88,  85,  87,    89 

§18 201 

§28,  subd.  2..  542-545 

§81 42S-430 

§81.  clause  a..  428,  429 

§  81,  clause  g 428 

899 

21 

§82 129 

§197...     450-452,  515 
§207....  105,  199,  200 

600,  601 

§§3-6,9,14,  15...  600 

§8 505 

§4,  subd.  7...  502-504 

§8 505,  506 

§82 506 


1896,  chap. 
1896,      " 

1896,  " 

1897,  " 
1897,      " 

1897,.    " 

1897, 

1897, 

1897, 

1897, 

1897. 

1897, 

1897, 

1897, 

1899, 

1899, 

1900, 

1900. 

1900, 

1901, 

1901. 

1901, 

1901, 

1901, 

1901, 

1901, 

1902, 

1902, 

1902, 

1902. 

1902, 

1902, 

1902, 

1902, 

1908, 

1908, 

1908, 


908, 

908, 

908, 

284.. 

812. 


§280. 


871. 
378, 
878, 
378, 
878, 
878, 
878. 
878, 
418, 
76.. 
870, 
12.. 


PAGX. 

...  488-490 
. .     28,  .  29 

§282 80 

28-80,  488,  489 

.  82,  88, 85,  87,  89.  201 
42a-430 

502-504 

§4 249,  250 

§5 250 

§9 250 

§458 689,  540 

§1586 588 

§1548...  637,588,  540 

§1615 538 

art.  1,  as  amd 180 


§21. 


537 


495. 
173. 
466, 
466, 
466, 
466, 
498. 
588. 


489,  490 
600 


§  862 562,  568 

§  1548. . .  587,  588,  540 

§1554 485 

§1616 588 

29,     30 

804-306 

219 418 

270 637 

481,§1 603-606 

481.§6 503 

580,  §1.  subd.  1 224 

680.§145 388 

680,  §  231 888,  889 

680,§264 464 

469 899-402 

469.§1 899 

486 642-546 


SECTIONS  OF  THE  CODE  OF  PROCEDURE  CITED. 


Code  Proc.  §  248,  subd.  2 

§271,  subd.  2.... 


PAOX.    I 

..  117   Code  Proc.  §275.. 

..  546 


PAGE. 

.     405 


Digiti 


zed  by  Google 


SECTIONS  OF  CODE  OF  CRIM.  PROC.  CITED,    xliii 


SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE  CITED. 


PAOB. 

Code  C.  P.  chap.  9,  tit.  8,  art.  1 013 

§    68 618,  619 

§    190 606 

§    365  .'.  195 

§   d69et8eq 25 

§§    369,  870 196 

§    871 ^   26 

§   872 26 

§   875 195 

§   880 490 

§   382 490 

§  882,  saud.  5. . .  881,  832 
885 

§   388 108,  885 

%   896 109 

§   410 817-319 

g  410,  8ubd.  2. . .  317,  818 

§   414 490 

§   415 194,  195.  317 

§   480 876,  377 

§   484,  subd.  1 408 

§  484,  subd.  6...  408,  409 

g   484,  subd.  8 408 

§   488 404 

§  488,  subd  6 321 

8   496 321 

§   499 321 

§   500 808 

§   514 121 

§   616 121 

§   520 166 

§   545 828 

g   549 410 

g   686,  Bubd.2 876 

g    641 876 


PAGB. 

Codec.  P.    g   728 570 

g    779 151-158,  825 

g    798  308 

g    840 281 

gg    870-872 426 

gl015 545 

gl028 401 

gl214 116 

gl215 116-118 

gl279 898 

gl294 114 

gl487 410 

gl505 565 

gl525 286 

gl682 262 

gl674 285,  286,  238 

§1769.   151,  152 

S1771 151 

gl772 152 

gl778 152 

gl776 428 

gl780 609 

gg  1781, 1782 189 

ggl885, 1836.  ...     281,282 

g2016 197 

g2485 150,  151 

g  2481,  subd.  6 519 

§2568 114 

g2588 115 

§2718 588,  590 

g2721 505,  506 

§2813 517 

g2990 889 

§8246 485 

§  8848,  subd.  10 409 


SECTIONS  OF  THE  CODE  OF  CRIMINAL  PROCEDURE 

CITED. 


Cod6  Crim.  Proc.  §280 886  Code  Crim.  Proc.  §  284. 


PAOB. 

..  386 


Digiti 


zed  by  Google 


xliv 


RULES  CITED. 


SECTIONS  OF  THE  PENAL  CODE  CITED. 


PAGB. 

Penal  Code,  tit.  10,  chap.  9 801 

§29 880 

§828...  296,297,800,  802 
§828etseq 801 


PAOB. 

Penal  Code,  §  827 298,  296,  300 

§885a 298 

§861 880 


EULES  CITED. 


PAOB.   I  PAOB. 

General   Rules   of  Practice,    rule          General    Rules   of   Practice,    rule 
22 8081     86 620 


Digiti 


zed  by  Google 


Cases 


IN 


FOURTH   DEPARTMENT 


IN 


APPELLATE   DIVISION, 


PiEK  BsoTRERs,  Appellant,  v.  Geobgb  Dohent  and  Jacob  Amos, 
as  Administrators  with  the  Will  Annexed,  etc.,  of  Lucius  Gleason, 
Deceased,  Respondents. 

Sale  on  credit  induced  bif  false  reprtsenUUions  to  a  eommercuU  agency — thatthg 
tendee  intended  to  pay  for  the  ffoods  doee  not  disprove  fraud —  when  a  finding  thai 
the  vendee  did  not  intend  to  pay  for  the  goods  is  necessary. 

Where  the  president  and  treasurer  of  a  corporation  makes  false  and  fraudulent 
statements  concerning  the  financial  condition  of  the  corporation  to  a  commer- 
cial agency,  with  knowledge  of  their  falsity,  for  the  purpose  of  having  such 
statements  reported  to  the  subscribers  of  the  commercial  agency  and  of  secur- 
ing credit  from  such  subscribers,  a  subscriber  of  the  conmiercial  agency,  who, 
in  reliance  upon  such  false  and  fraudulent  statements  reported  to  him  by  the 
agency,  sells  goods  to  such  corporation  on  credit  and  is  not  paid  therefor,  may, 
although  no  false  representations  were  made  by  the  president  of  the  corpora- 
tion directly  to  him,  rescind  the  sale  of  the  goods  on  the  ground  of  fraud. 

The  fact  that  the  president  of  the  corporation  believed  at  the  time  of  the  pur- 
chase that  the  corporation  could  and  would  pay  for  the  goods  will  not  sustain 
a  finding  that  no  fraud  was  committed. 

While  a  finding  that  the  purchase  was  made  with  a  design  not  to  pay  for  the 
goods  might  be  necessary  where  there  were  no  false  representations,  but 
merely  a  failure  to  disclose  a  condition  of  insolvency,  such  a  finding  is  not 
required  where  false  representations  are  made  and  relied  upon  and  damage 
results  therefrom. 

Appeal  by  the  plaintiff,  Pier  Brothei-s,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 

•  The  other  cases  of  this  term  will  be  found  in  volume  92  App.  Div. —  [Rkp. 
App.  Div.— Vol.  XCIII.        1 
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PIER  BROTHERS  v.  DOHENY. 


Fourth  Department,  March,  1904.  [Vol. 


the  clerk  of  the  county  of  Onondaga  on  the  20th  day  of  July,  1903, 
upon  the  report  of  a  referee,  difimiesing  the  complaint  upon  the 
merits. 

Charles  //.  Searle^  for  the  appellant. 

Frank  lUscock  and  A.  II,  Coioie^  for  the  respondents. 

"Williams,  J. : 

The  judgment  should  be  reversed  and  a  new  trial  granted  before 
another  referee,  with  costs  to  appellant  to  abide  event. 

The  action  was  brought  to  recover  damages  for  the  conversion  of 
twenty-six  bales  of  hops,  of  the  value  of  $1,121. 

The  hops  wei'e  originally  the  property  of  the  plaintiff.  About 
November  1,  1892,  they  were  sold  and  delivered  to  the  Greenway 
Brewing  Company,  and  while  in  the  possession  of  that  company 
they  were  levied  upon  by  the  sheriff  of  Onondaga  county  by  virtue 
of  an  execution  issued  upon  a  judgment  against  the  company  in 
favor  of  the  estate  of  Lucius  Gleason,  and  were  sold  February  9, 
1893,  and  bid  in  for  the  said  estate.  After  the  levy,  and  before  the 
sale,  the  plaintiff  claimed  the  hops  as  its  property  and  demanded 
the  same  of  the  sheriff,  who  refused  to  surrender  the  same.  The 
estate,  witli  knowledge  of  the  plaintiff's  claim,  received  the  hops 
under  the  purchase  at  the  sheriff's  sale  and  aj)propriated  the  same 
to  its  own  use.  It  paid  no  cash  for  the  hops,  but  applied  the  amount 
of  the  purchase  price  upon  its  execution.  The  plaintiff  sold  the 
hops  to  the  brewing  company  upon  credit,  never  received  any  part 
of  the  purchase  price  thereof,  and  its  claim  of  title  thereto  was  based 
upon  the  allegation  that  the  purchase  was  induced  by  fraud  and 
deceit  practiced  upon  it  by  the  brewing  company,  and  by  reason 
thereof  no  title  to  the  hops  passed  from  it  to  the  brewing  company 
under  the  sale  and  delivery  thereof.  The  question  litigated  in  the 
case  was  the  alleged  fraud  and  deceit.  The  referee  found  that  tliere 
was  no  fraud  or  deceit,  and  that  the  title  did,  therefore,  pass  to  the 
brewing  company.  This  finding  was  erroneous  and  should  not  be 
sustained.  Fraud  and  deceit  were  clearly  established  by  tlie  evi- 
dence, and  the  plaintiff  was  entitled  to  recover  in  the  case. 

The  facts  with  reference  to  this  issue  were  not  in  dispute,  and  as 
found  by  the  referee  or  proven  in  the  case  were  as  follows : 

The  hops  in  question  were  part  of  seventy  bales  sold  and  deliv- 
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PIER  BROTHERS  v.  DOHENY.  3 

App.  Div.]  Fourth  Departmekt,  March,  1904. 

ered  at  one  time,  the  other  forty-four  bales  having  been  consumed 
before  the  seizure  of  the  property  by  the  sherifE  upon  the  execu- 
tion.  The  brewing  company  was  a  corporation  with  2,000  shares 
of  stock  of  which  1,998  shares  were  held  by  John  Greenway,  the 
president  and  treasurer,  1  share  by  Lucius  Gleason,  vice-president, 
and  1  share  by  Benjamin  F.  Hull,  secretary  at  the  time  of  the  sale 
of  the  hops.  John  Greenway  was  carrying  on  and  managing  the 
business.  PlaintiflPs  New  York  manager  through  an  agent  made 
the  sale  of  the  hops,  transacting  the  business  with  John  Greenway. 
No  representations  were  made  by  Greenway  direct  to  the  plaintiff 
or  its  manager  or  agent  as  to  the  condition  or  standing  of  the  brew- 
ing company.  The  plaintiff  instead  of  requiring  any  statement 
from  Greenway  or  the  company  itself,  called  upon  Bradstreet's 
Commercial  Agency  for  a  report  as  to  the  brewing  company  and 
received  one  and  relied  thereon  in  making  the  sale  and  delivery  of 
the  hops  upon  credit,  instead  of  requiring  cash  to  be  paid  therefor. 
The  report  furnished  plaintiff  by  the  Bradstreet  agency  was  com- 
piled from  information  received  from  Greenway  himself,  and  from 
other  sources  and  it  contained  suggestions  by  the  agency  itself.  Its 
representative  visited  the  brewery  in  June,  1892,  and  had  an 
extended  interview  with  Greenway  with  reference  to  the  standing 
and  condition  of  the  brewing  company  and  its  property,  assets  and 
liabilities.  Among  other  things  he  received  from  Greenway  some 
figures  taken  from  a  trial  balance  purporting  to  show  approximately 
the  assets  and  liabilities  of  the  company,  as  follows : 

Estimated  value  of  merchandise  on  hand c. . . .  $100,000  00 

Packages 64,661  56 

Bills  receivable 5,590  87 

Accounts  receivable 295,988  42 

Teams 12,693  19 

Total  assets  $528,934  04 

Zidbilities. 

Bills  payable $480,260  73 

Bond  and  mortgage 6,950  59 

487,211  32 

Balance $41,722  72 
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(These  are  the  figures  and  footings  as  they  appear  in  the  record, 
but  the  footing  of  the  assets  is  erroneous.  It  should  be  $478,934.04, 
and  the  liabilities  would  then  exceed  the  assets  by  the  sum  of 
$8,277.28.  I  have  endeavored  to  find  out  how  this  error  occurred, 
whether  in  the  printing  or  in  the  original  statement,  but  I  cannot 
do  so.) 

Greenway  told  the  agency  representative  that  the  item  of  bills 
payable,  $480,260.73,  represented  Gleason's  claims,  for  which  he 
held  security  in  the  form  of  title  to  the  real  estate,  and  had  been 
reduced  to  about  $380,000  from  collecting  their  accounts  receivable, 
and  that  he,  Greenway,  was  then  trying  to  negotiate  a  loan  on  the 
real  estate  to  pay  most,  if  not  all,  of  Mr.  Gleason^s  claim,  and  with 
this  object  in  view  had  had  an  appraisal  made  of  the  value  of  all 
the  buildings  by  two  competent  and  conservative  men,  who  were 
reliable,  and  their  valuation  of  the  buildings  was  $545,940,  and  that 
in  addition  to  the  buildings  the  ground  they  stood  on,  having  a 
frontage  on  Water  street  of  500  feet,  was  worth  at  least  $300 
a  foot,  making  the  total  value  of  the  real  estate  about  $700,000, 
and  these  statements  of  Greenway  with  the  figures  were  put 
in  the  report  made  to  plaintiff.  The  agency  also  put  into  their 
report  the  following  facts  learned  from  other  sources  than  Green- 
way or  the  brewing  company :  ^^  The  business  was  established  many 
years  ago  by  John  Greenway,  father  of  the  above-mentioned  Mr. 
Greenway.  The  company  has  always  done  a  large  business,  but 
owing  to  losses  by  bad  debts,  &c.,  have  not  made  any  money  of 
late  years.  At  time  of  the  senior  Mr.  Greenway's  death  the  com- 
pany was  quite  largely  indebted  for  loans,  the  amount  being  about 
$490,000  and  was  owing  mainly  to  Mr.  Gleason  and  one  or  two  local 
banks ;  Mr.  Gleason  being  secured  by  mortgage  on  the  company's 
property.  About  eighteen  months  ago  the  property  was  sold  on 
mortgage  foreclosure,  and  bid  in  by  Mr.  Gleason,  who  now  holds 
title  to  the  brewery  and  other  real  estate  owned  by  the  company." 
The  agency  also  put  into  its  report  the  following  facts  learned  in 
part  from  Gleason  and  Greenway,  and  in  part  from  other  sources : 
^^  He  (Gleason)  executed  a  contract  soon  after  the  purchase  agreeing 
to  reconvey  the  brewery  property  to  Mr.  Greenway  upon  his  paying 
$12,500  on  the  first  day  of  April,  1891,  and  $12,500  every  three 
months  thereafter  until  the  whole  of  his  debt  is  paid,  with  a  pro- 
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viso  that  whenever  the  indebtedness  to  Mr.  Gleason  and  the  Third 
National  Bank  was  reduced  to  $250,000,  Mr.  Gleason  is  to  execute 
a  deed  to  him,  and  take  back  a  mortgage  as  security  for  the  balance." 
The  report  also  contained  statements  of  its  own  as  follows :  "  Of 
course  in  the  event  of  Mr.  Gleason's  debt  being  finally  and  fully 
paid,  the  property  now  owned  by  him  becomes  the  property  of  Mr, 
Greenway,  and  would  leave  the  company  in  very  good  condition, 
as  its  consummation  would  liquidate  practically  all  of  the  company's 
liabilities.  *  *  *  Such  an  arrangement  (raising  of  money  on 
the  real  property  to  pay  Gleason's  debt)  would  place  the  company 
in  very  good  condition,  as  their  assets  would  not  be  reduced  by  it, 
and  be  the  means  of  funding  substantially  all  of  their  indebtedness, 
presumably  at  a  moderate  rate  of  interest  and  on  long  time.  They 
ask  very  little  if  any  credit  except  what  they  borrow,  and  there  is 
apparently  no  doubt  as  to  the  company's  property  being  sufficient 
to  pay  Mr.  Gleason's  claim  without  reference  to  the  arrangement 
r^arding  the  real  estate.  The  plant  is  certainly  valuable,  and  the 
bnsiness  with  good  management  should  be  successful." 

The  plaintiff  received  this  report  from  the  agency,  relied  upon  it, 
believed  it  to  be  true,  and  was  induced  thereby  to  sell  and  deliver 
the  hops  on  credit  and  without  receiving  cash  down  therefor.  The 
statements  made  by  Greenway  and  embodied  in  the  report  were 
made  for  the  purpose  of  being  disclosed  to  the  subscribers  of  the 
agency  and  of  being  relied  upon  in  dealing  with  the  brewing  com- 
pany. The  statements  were  grossly  false  and  untrue,  and  were 
known  to  be  so  by  Greenway  when  he  made  them.  The  item  of 
assets  was  grossly  exaggerated.  The  merchandise  on  hand,  put  at 
$100,000,  really  amounted  to  only  about  $82,000,  and  some  of  that 
had  been^ transferred  and  was  pledged  for  loans.  The  item  packages, 
put  at  $64,661.56,  was  really  worth  only  about  one-fifth  of  that 
amount,  or  $15,000.  The  item  of  accounts  receivable,  put  at 
$295,988.42,  contained  one  item  of  $143,815.52,  account  against 
the  senior  John  Greenway,  which  was  entirely  worthless  and  was 
put  in  judgment  and  assigned  to  Gleason  in  1890,  so  that  the  brew- 
ing company  did  not  own  it  at  all  when  this  statement  was  made. 
The  connty  and  city  accounts  included  in  this  item,  amounting  to 
about  $73,000,  were  mostly  old  and  stale.  The  bottling  account 
incladed  in  this  item,  $72,512.57,  was  a  nominal  account,  represent^ 
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ing  a  branch  of  the  business,  and  was  of  little  or  no  value.  The 
item  Greenway  estate,  $6,510.62,  was  of  no  value.  The  item  teams? 
$12,693.19,  was  exaggerated  and  made  up  by  charging  to  it  all 
expenses  incurred  therefor.  This  is  the  uncontradicted  condition 
of  this  statement  slb  to  the  assets,  largely  founded  upon  the  evi- 
dence of  Greenway  given  on  the  trial.  The  liabilities  are  mostly 
made  up  of  bills  payable,  $480,260.73.  As  a  matter  of  fact  this 
item  could  not  be  regarded  as  bills  payable  at  all.  It  covered 
four  judgments,  amounting  to  $438,832.87,  standing  against  the 
brewing  company,  but  the  original  indebtedness  for  which  the 
judgments  had  been  covered  was  still  carried  on  the  company's 
books,  and  it  was,  therefore,  put  into  this  item  as  bills  payable. 
Nothing  was  said  by  Greenway  to  the  agency's  representative  about 
any  judgments  against  the  company,  and  nothing  was  contained  in 
the  agency's  report  to  the  plaintiflE.  The  statement  made  by  Green- 
way and  included  in  the  report  to  plaintiff,  that  this  item  of  accounts 
payable  had  been  reduced  to  about  $380,000,  that  is,  $100,000  had 
been  paid  upon  it  from  collecting  accounts  receivable  was  wholly 
false  and  untrue.  In  short,  without  going  into  further  details,  these 
statements  by  Greenway  to  the  agent,  which  were  communicated  to 
the  plaintiff,  were  grossly  false  and  untrue  and  were  well  known  to 
Greenway  to  be  so  when  he  made  the  same,  and  yet  in  the  face  of 
these  facts  the  referee  found  that  in  making  the  statements  Green- 
way did  not  intend  to  d^ceive^  cheat  or  defraud  the  plaintiff  or 
others  who  in  reliance  thereon  should  deal  with  the  company.  The 
idea  of  the  referee  in  making  such  a  tinding  is  apparent  from  the 
additional  finding  that  Greenway  helieved  the  company  could  safely 
continue  iusiness  and  pay  for  its  purchases^  and  did  not  intend  to 
obtain  possessio7i  of  the  plaintiff  ^s  hops  without  paying  for  t/iem. 
That  is,  there  was  no  intent  to  deceive  or  defraud  hecause  he  believed 
the  company  could  pay  for  the  hops,  and  did  not  intend  not  to  do 
80.  There  can  be  no  doubt  but  that  he  made  the  statements  for  the 
purpose  of  establishing  a  credit  with  those  who  might  deal  with  the 
company,  and  that  the  statements  were  communicated  to  the 
plaintiff,  and  it  was  thereby  induced  to  give  the  ninety  days'  credit^ 
relying  on  the  tnith  of  the  statements.  It  follows,  therefore,  as  a 
matter  of  course,  that  Greenway  intended  to  deceive  the  plaintiff 
and  thereby  secure  its  property  on  credit,  and  such  deceit  resulted 
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in  damage  to  the  plaintiff  to  the  extent  of  the  valne  of  its  hops  sold 
and  delivered. 

That  was  a  fraud  npon  the  plaintiff  whether  Greenway  helieved 
the  property  could  be  paid  for  or  not ;  whether  he  intended  it  should 
be  paid  for  or  not.  It  was  not  necessary  to  lind  that  the  purchase 
was  made  with  a  design  not  to  pay  for  the  property  in  order  to 
render  the  company  liable.  While  such  a  finding  might  be  neces- 
sary where  there  were  no  representations,  but  merely  a  condition  of 
insolvency,  and  a  failnre  to  disclose  it,  nothing  of  that  bind  is 
required  when  false  representations  are  made  and  relied  upon  and 
damages  result  therefrom.  {Morris  v.  Talcotty  96  N.  Y.  100; 
Ph<Bnix  Iron  Co.  v.  Eopatcong  cfe  Musconetcong^  127  id.  206; 
Hotchktn  V.  Third  NaUonal  Banky  Id.  329 ;  Harrisburg  Pipe 
Bending  Co,  v.  Welsh,  26  App.  Div.  515.) 

It  is  well  settled  that  fraud  may  be  predicated  upon  false  and 
fraudulent  statements  made  by  a  person,  firm  or  corporation  to  a 
commercial  agency  for  the  purpose  of  obtaining  a  favorable  stand- 
ing with  such  agency,  to  be  reported  to  its  subscribers,  and  a  sub- 
scriber to  such  agency,  who  relies  upon  such  statements  and  stand- 
ing reported  to  it  by  the  agency,  and  sells  goods  on  credit,  which 
are  not  paid  for,  may  maintain  an  action  in  fraud,  though  no  fraudu- 
lent statements  were  made  directly  by  the  debtor  to  such  sub- 
scriber. {Ttndle  v.  BvrJcett,  171  N.  Y.  520,  and  the  cases  therein 
referred  to.) 

Some  question  is  raised  as  to  whether  upon  the  evidence  here  it 
could  be  said  that  the  plaintiff  relied  upon  the  false  statements  of 
Greenway  reported  to  it  by  the  agency  in  making  the  sale;  whether 
those  statements  were  an  inducing  cause  of  giving  the  ninety  days' 
credit.  Mr.  Fingar,  manager  of  plaintiff's  New  York  office,  who 
was  its  credit  man,  made  the  sale,  that  is,  he  received  the  offer  and 
on  behalf  of  the  plaintiff  directed  its  acceptance  and  the  delivery 
of  the  hops.  Before  doing  so  he  applied  to  the  agency  for  a  report 
upon  the  brewing  company  and  secured  the  report  in  question. 
The  plaintiff  never  had  any  previous  business  transaction  with  the 
brewing  company  and  knew  nothing  about  its  condition  or  standing. 
Mr.  Fingar  testified  before  the  referee  that  he  relied  absolutely  upon 
that  report ;  that  there  was  a  balance  by  the  trial  balance  of  assets 
orer  liabilities  of  $41,000,  and  there  had  been  paid  during  the  year 
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$100,000  on  the  liabilities,  and  that  the  liabilities  were  secured  by 
real  estate  outside  the  assets  shown  by  the  trial  balance  figures,  and 
he  stated  further  that  if  he  had  known  that  there  were  judgments 
against  the  company  for  $30,000  and  $96,000  he  would  not  have 
given  them  any  credit. 

It  will  be  remembered  that  nothing  whatever  was  contained  in 
the  report  showing  any  judgments  existed  against  the  brewing  com- 
pany. The  liabilities  were  not  stated  to  include  judgments^  but 
were  stated  to  be  bills  payable  and  a  small  bond  and  mortgage.  An 
effort  was  made  on  the  trial  to  show  that  Green  way  told  the  agency's 
representative  about  the  judgments,  but  no  such  evidence  was 
secured.  Mr.  Smith,  the  agency's  representative,  testified  nothing 
was  said  about  a  deficiency  judgment,  but  only  a  foreclosure  judg- 
ment upon  which  the  real  estate  was  sold.  It  does  not  appear  that 
the  agency  at  the  time  the  representations  were  made  to  it  in  1892 
had  any  knowledge  of  the  judgments  as  then  existing.  Mr.  Smith 
said  he  supposed  his  agency  knew  of  the  recovery  of  the  judgments 
in  1890  from  the  clerk's  office  reports  to  them,  but  he  was  assured 
by  Greenway  in  1892  that  the  only  liabilities  then  existing  were  bills 
payable  and  a  small  bond  and  mortgage,  and  that  the  bills  payable 
covered  Mr.  Gleason's  claims  which  were  secured  by  the  title  to  the 
real  estate  vested  in  him.  He  said  he  knew  judgments  had  heeii 
obtained,  but  did  not  know  they  remained  then  unsatisfied,  and  he 
understood  from  the  talk  with  Greenway  that  the  new  arrangement 
when  the  real  property  was  sold  and  title  vested  in  Gleason  in  1890 
superseded  the  old  arrangements,  and  the  land  was  thereafter  the 
security  for  Gleason  and  the  bank's  claims.  It  cannot  be  said, 
therefore,  that  the  agency  in  1892,  when  Greenway  made  the  state- 
ment in  question,  knew  of  the  existence  of  unsatisfied  judgments 
against  the  brewmg  company,  and  it  is  not,  therefore,  necessary  to 
consider  what  legal  consequences  would  result  if  it  had  such  knowl- 
edge ;  whether  its  knowledge  would  be  imputable  to  the  plaintiflF, 
and  whether  upon  the  evidence  of  Mr.  Fingar,  in  that  event  there 
would  be  a  failure  to  show  reliance  upon  the  report  from  the  agency 
sufficient  to  maintain  the  action. 

We  conclude  that  fraud  was  established  in  this  case  and  the  findr 
ing  of  the  referee  that  there  was  no  such  fraud  was  contrary  to  the 
evidence,  and  that  plaintiflE's  right  to  recover  was  beyond  question. 
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Therefore,  the  judgment  appealed  from  should  be  reversed  and  a 
sew  trial  granted,  as  already  stated. 

All  concnrrsd ;  Hiscock,  J.,  in  result  only. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel* 
lant  to  abide  the  event,  upon  questions  of  law  and  of  fact 


Flokence  E.  FrroHAKD,  Appellant,  v.  Gborge  Dohent  and  Jaoob 
Amos,  as  Administrators  with  the  Will  Annexed,  etc.,  of  Luoiua 
Gleason,  Deceased,  Respondents. 

Bakcf  goods  on  credit  induced  byfalae  representcUioiu — the  fact  that  the  vendee 
bdieeed  on  reaeonable  grounds  that  he  could  pay  for  the  goods  does  not  disprove 
fraud  —  when  a  finding  that  the  vendee  did  not  intend  to  pay  for  the  goods  i$ 
immcUeriai. 

A  person  who  sells  goods  to  a  corporation  upon  credit,  in  reliance  upon  false  and 
fnindulent  statements  concerning  the  financial  condition  of  the  corporation, 
made  to  him  hy  the  president  and  treasurer  of  the  corporation  with  knowledge 
that  such  representations  were  false,  may,  if  he  does  not  receive  payment  for 
the  goods  at  the  expiration  of  the  term  of  credit,  rescind  the  sale  upon  the 
ground  of  fraud. 

Tlie  fact  that  the  president  of  the  corporation  believed,  and  had  reasonable 
grounds  for  such  belief,  that  the  corporation  w^uld  pay  for  such  goods  when  the 
term  of  credit  expired,  will  not  sustain  a  finding  ^hat  no  fraud  was  committed. 

While  a  finding  that  the  purchase  was  made  with  the  intention  not  to  pay  for  the 
goods  might  be  necessary  where  there  were  no  false  representations,  but 
merely  a  failure  to  disclose  a  condition  of  insolvency,  such  a  finding  is  not 
required  where  false  representations  are  made  and  relied  upon  and  damage 
results  therefrom. 

Appeal  by  the  plaintiff,  Florence  E.  Fitchard,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  on  the  20th  day  of 
July,  1903,  upon  the  report  of  a  referee,  dismissing  the  complaint 
upon  the  merits. 

Charles  II.  SearUy  for  the  appellant. 

Frank  HiscocJc  and  A.  H.  Cowie  for  the  respondents. 

"Williams,  J. : 

The  judgment  should  be  reversed  and  a  new  trial  granted  before 
another  referee,  with  costs  to  appellant  to  abide  event. 
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The  action  was  brought  to  recover  damages  for  the  conversion  of 
twenty  bales  of  hops  of  the  value  of  $1,000. 

The  hops  were  originally  the  property  of  the  plaintiff ;  about 
November  1,  1892,  they  were  sold  and  delivered  to  the  Green  way 
Brewing  Company,  and  while  in  the  possession  of  that  company 
tliey  were  levied  upon  by  the  sheriff  of  Onondaga  county  by  virtue 
of  an  execution  issued  upon  a  judgment  against  the  company  in 
favor  of  the  estate  of  Lucius  Gleason,  and  were  sold  February  9, 
1893,  and  bid  in  for  the  said  estate.  After  the  levy  and  before  the 
sale,  the  plaintiff  claimed  the  hops  as  her  property,  and  demanded 
the  same  of  the  sheriff,  who  refused  to  surrender  them.  The  estate, 
with  knowledge  of  the  plaintiff's  claim,  received  the  hops  under  its 
purchase  at  sheriff's  sale  and  appropriated  the  same  to  its  own  use. 
I*:  paid  no  cash  for  the  hops  but  applied  the  amount  of  the  purchase 
price  upon  its  execution.  The  plaintiff  sold  the  hops  to  the  brew- 
ing company  upon  credit ;  never  received  any  part  of  the  purchase 
price  thereof,  and  her  claim  of  title  thereto  was  based  upon  the 
allegation  that  the  purchase  was  induced  by  fraud  and  deceit  prac- 
ticed upon  her  by  the  brewing  company  and  by  reason  thereof  no 
title  to  the  hops  passed  from  her  to  the  brewing  company  under  the 
sale  and  delivery  thereof.  The  question  litigated  iu  the  case  was 
the  alleged  fraud  and  deceit.  The  referee  found  that  there  was 
no  fraud  or  deceit,  and  that  title  did,  therefore,  pass  to  the  brewing 
company.  This  finding  was  erroneous,  and  should  not  be  sustained. 
Fraud  and  deceit  were  clearly  established  by  the  evidence  and  the 
plaintiff  was  entitled  to  recover  in  the  case. 

The  facts  with  reference  to  this  issue  were  not  in  dispute,  and  as 
found  by  the  referee  or  proven  in  the  case,  were  as  follows  • 

The  hops  in  question  were  part  of  thirty-five  bales  sold  and  deliv- 
ered at  one  time,  the  other  fifteen  bales  having  been  consumed 
before  the  seizure  of  the  property  by  the  sheriff  upon  the  execu- 
tion. Tlie  brewing  company  was  a  corporation  with  2,000  shares 
of  stock,  of  which  1,998  shares  were  held  by  John  Greenway,  the 
president  and  treasurer,  1  share  by  Lucius  Gleason,  vice-president, 
and  1  share  by  Benjamin  F.  Hull,  secretary.  At  the  time  of  the 
sale  of  the  hops,  John  Greenway  was  carrying  on  and  managing  the 
business.  Plaintiff's  husband  and  agent  made  the  sale  of  the  hops, 
transacting  the  business  with  John  Greenway.    Plaintiff's   agent 
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asked  Green  way  about  the  pay  for  the  hops,  and  Green  way  said  he 
would  give  a  note  for  ninety  days,  and  plaintiff  could  get  the  money 
on  it  at  any  bank  in  Syracuse ;  that  the  company's  bills  were  always 
paid  when  due  ;  that  the  company  was  perfectly  responsible  for  all 
goods  it  bought,  and  its  paper  was  as  good  as  money ;  that  it  liad 
40,000  pounds  of  extract  on  hand,  worth  two  dollars  and  twenty- 
iive  cents  to  two  dollars  and  fifty  cents  per  pound,  owned  it,  and  it 
was  paid  for ;  that  the  company  owned  all  the  real  estate  and  a  good 
deal  of  other  property,  and  its  property  was  worth  a  great  deal  more 
than  the  company  owed,  and  the  company  was  in  good  shape.  ' 

The  plaintiff  relied  upon  these  representations,  believed  them  to 
be  true,  and  was  induced  thereby  to  sell  and  deliver  the  hops  upon 
a  credit  of  ninety  days  and  to  take  the  com|^any's  note  for  the  pur- 
chase price,  payable  February  1, 1893,  instead  of  requiring  cash  to 
be  paid  therefor.  The  statements  so  made  were  grossly  false  and 
untrue,  and  were  known  by  Greenway  to  be  so  when  he  made  the 
same. 

Gleason,  the  vice-president  of  the  brewing  company,  was  presi- 
dent of  the  Third  National  Bank  of  Syracuse  from  1889  until  he 
died,  January  3,  1893.  Both  Gleason  and  his  bank  had  business 
relations  with  the  brewing  company  for  many  yeai's.  In  1890 
Gleason  held  a  mortgage  upon  the  brewing  company's  real  property, 
which  he  foreclosed,  and  the  property  was  sold  on  September  fourth 
of  that  year,  and  bid  in  by  Gleason,  and  judgments  taken  for 
deficiency  against  the  company  for  over  $90,000.  The  bank  also 
recovered  a  judgment  against  the  brewing  company  during  that  year 
for  an  indebtedness  of  over  $30,000.  September  4,  1890,  an  agree- 
ment was  made  between  Gleason  and  John  Greenway  wherein  it 
was  recited  that  the  brewing  company  was  indebted  to  Gleason  in 
the  sum  of  $444,000  and  to  the  bank  in  the  sum  of  $46,000,  and 
wherein  it  was  agreed  Gleason  would  sell  to  Greenway  the  real 
property  covered  by  the  mortgage  and  bid  in  under  the  foreclosure 
sale  for  the  amount  owing  by  the  brewing  company  to  Gleason  and 
the  bank,  and  all  costs  and  expenses  of  the  foreclosure  of  the  mort- 
gages and  the  procuring  of  the  judgments  by  Gleason  and  the  bank, 
less  anything  that  might  be  realized  by  a  sale  of  any  personal  prop- 
erty of  the  brewing  company  upon  executions  issued  upon  such 
judgments,  the  payments  by  Greenway  to  be  made  as  follows : 
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Interest  on  the  whole  amount  quarterly  at  six  per  cent  and  princi- 
pal, $12,500,  on  April  1,  1891,  and  the  same  amount  every  three 
months  thereafter  until  the  whole  principal  sum  should  be  paid, 
and  whenever  the  principal  should  be  reduced  to  $250,000  a  deed 
should  be  made  and  a  mortgage  given  back  for  the  balance  of  the 
purchase  price  unpaid.  There  were  other  provisions  in  the  agree- 
ment as  to  details,  which  are  unimportant  to  refer  to  here.  It  was 
provided  that  upon  default  being  made  in  any  payments  of  principal 
or  interest  by  Green  way,  Gleason  should  have  the  right  to  forfeit  the 
agreement  and  to  take  and  hold  possession  of  the  real  property.  At 
the  time  the  hops  in  question  were  purchased  of  the  plaintiff  Green- 
way  had  made  substantially  no  payments  under  this  agreement,  so 
that  the  condition  of  things  then  was  this :  The  brewing  com- 
pany had  no  interest  whatever  in  the  real  property.  All  its  title 
had  passed  to  Gleason  under  the  foreclosure,  and  he  and  the  bank 
had  judgments  against  the  brewing  company  for  over  $130,000, 
and  could  issue  executions  upon  the  judgments  whenever  they 
desired  and  levy  upon  and  sell  the  personal  property  of  the  com- 
pany. It  was  contemplated  by  the  agreement  between  Gleason 
and  Green  way  that  they  might  and  would  do  this,  and  Green  way 
would  have  the  benefit  of  the  personal  property  so  sold  in  reduc- 
tion of  the  purchase  price  he  had  agreed  to  pay  Gleason  for  the 
real  property.  There  was  no  provision  for  redeeding  the  real 
property  to  the  brewing  company  in  any  event.  It  is  difficult  to 
determine  from  the  evidence  what  personal  property  the  company 
had  at  the  time  the  hops  were  purchased  liable  to  sale  under  the 
executions.  It  is  not  necessary  to  go  into  details.  There  certainly 
was  not  enough  to  satisfy  the  judgments  against  the  company,  and 
the  referee  has  found  and  counsel  on  the  trial  before  the  referee 
and  on  the  argument  here  conceded  that  the  company  was  at  the 
time  the  hops  were  sold,  and  had  been  for  a  long  time  prior  thereto, 
insolvent  and  unable  to  pay  its  debts.  It  was  in  a  bad  condition 
financially,  wholly  irresponsible  and  unable  to  meet  its  obligations. 
It  will  be  seen  without  the  statement  of  further  details  that  the 
representations  made  by  Greenway  to  the  plaintiff's  agents  were,  as 
above  stated,  grossly  false  and  untrue,  and  were  well  known  by 
Greenway  to  be  so  when  he  made  them. 

In  the  face  of  these  well-established  facts  the  referee  found  that 
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Greenway,  when  he  made  the  statements,  did  not  intend  to  deceive 
or  defrwud  the  plaintiff.  The  idea  of  the  referee,  in  making  such 
a  finding,  is  apparent  from  a  subsequent  finding  that  Greenway  did 
not  intend  to  acquire  or  ohtain  possession  of  the  hops  without  pay* 
ing  for  them  when  the  term  of  credit  expired^  and  he  then  had 
reasonable  grounds  to  helieve  that  the  hops  would  he  paid  for. 

That  is,  there  was  no  intent  to  defraud  or  deceive  because  he 
believed  npon  reasonable  grounds  that  the  hops  would  be  paid  for 
when  the  term  of  credit  expired.  There  can  be  no  doubt  that  he 
made  the  false  statements  for  the  purpose  of  securing  the  ninety 
days'  credit  instead  of  paying  cash  for  the  hops,  and  that  the  plain- 
tiff was  induced  to  part  with  her  property  on  credit  in  reliance  upon 
the  truth  of  such  statements.  It  follows,  therefore,  as  a  matter  of 
course  that  Greenway  intended  to,  and  did,  deceive  the  plaintiff  and 
thereby  to  secure  the  property  on  credit  and  such  deceit  resulted  in 
damage  to  the  plaintiff  to  the  extent  of  the  value  of  the  hops  sold 
and  delivered.  That  was  a  fraud  upon  the  plaintiff  whether  Green- 
way believed  the  property  would  be  paid  for  or  not.  It  was  not 
necessary  that  it  should  be  found  by  the  referee  that  he  intended 
not  to  pay  for  it.  While  such  a  finding  might  be  necessary  where 
there  were  no  representations,  but  merely  a  condition  of  insolvency 
and  a  failure  to  disclose  it,  nothing  of  that  kind  is  required  where 
false  representations  are  made  and  relied  on  and  damages  result 
therefrom.  {Morris  v.  Talcotty  96  N.  Y.  100 ;  Phoenix  Iron  Co. 
T.  Hopatcong  <&  Jfusconetcong^  127  id.  206 ;  Hotchkin  v.  Third 
National  JSankj  Id.  329 ;  Sarrisburg  Pipe  Bending  Co.  v.  Welsh^ 
26  App.  Div.  515.) 

We  conclude,  therefore,  that  fraud  was  established  in  this  case  and 
the  finding  by  the  referee  that  there  was  no  such  fraud  was  contrary 
to  the  evidence,  and  that  plaintiff's  right  to  recover  was  beyond 
question. 

Therefore,  the  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted  as  already  stated. 

AH  concurred ;  Hiscook,  J.,  in  result  only. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  upon  questions  of  law  and  of  fact. 


Digiti 


ized  by  Google 


14    WAGNER  V.  NEW  YORK,  0.  &  ST.  L.  R.  R.  CO. 

Fourth  Dspartmei9t,  March,  1904.  [Vol.  98. 

Sophia  Wagner,  as  Administratrix,  etc.,  of  Nicholas  Waoneb, 
Deceased,  Respondent,  v.  Thb  New  York,  Chicago  and  St. 
Louis  Railroad  Company,  Appellant. 

Negligence —servant  killed  by  a  derrick  car  faJUng  from  a  bridge,  because  cf  a 
failure  to  anchor  it —  the  master,  tolio  supplied  ropes  for  anchoring  purposes,  is 
not  liable  because  Tie  failed  to  furnish  a  chain  and  turn-buckle  for  those  pur^ 
poses  ^contributory  negligence  —  assumed  risks. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiffs intestate  it  appeared  that  the  latter  was  employed  by  the  defendant  as  a 
cranenian  on  a  derrick  car,  which  was  standing  on  a  bridge  and  was  being 
used  in  hoisting  stone  from  a  ravine  below ;  that  while  a  stone  was  being 
hoisted,  the  car,  owing  to  a  failure  to  anchor  it  to  the  bridge,  fell  over  inta 
the  ravine  and  the  intestate  was  killed. 

A  turn -buckle  and  chain,  which  had  previously  been  used  to  anchor  the  car  were 
not  in  the  car  at  the  time  of  the  accident,  but  it  was  supplied  with  ropes  suit- 
able for  anchoring  purposes.  The  intestate  was  an  experienced  workman,  who 
had  been  employed  on  the  derrick  car  for  a  week  previous  to  the  accident,  and 
the  evidence  tended  to  establish  that  he  had  talked  with  a  fellow-workman 
about  the  necessity  of  anchoring  the  car  just  before  the  accident  occurred. 

Held,  that  liability  on  the  part  of  the  defendant  could  not  be  predicated  upon 
the  fact  that  a  turn-buckle  and  chain  were  not  in  the  car  on  the  occasion  of  the 
accident; 

That  the  intestate  was  guilty  of  contributory  negligence,  and  that  he  assumed 
the  risk  of  the  accident. 

Appeal  by  the  defendant,  The  New  York,  Chicago  and  St.  Louis 
Railroad  Company,  from  a  judgment  of  the  Supreme  Court  iu 
favor  of  tlie  plaintiflF,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Chautauqua  on  the  5th  day  of  May,  1903,  upon  the  verdict  of  a 
jury  for  $5,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  5th  day  of  May,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Rogers^  Locke  cJ6  MUhurn  and  Louia  Z.  Bahcock^  for  the 
appellant. 

George  E.  Towne  and  TF.  S,  ThraaheTj  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 
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The  action  was  brought  to  recover  damages  for  the  death  of 
plaintifFs  intestate  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant. 

The  defenses  were  that  the  defendant  was  not  guilty  of  the  neg- 
ligence which  caused  the  accident  and  death,  that  the  intestate  was 
not  free  from  negligence,  and  that  he  assumed  the  risk  of  the  acci- 
dent which  resulted  in  his  death. 

The  intestate  was  cranesman  upon  a  derrick  car  standing  on  a 
bridge,  and  with  other  employees  of  the  defendant  was  engaged  in 
hoisting  stone  from  a  ravine  below  and  loading  them  upon  a  gon- 
dola car.  The  derrick  car  was  not  anchored  and  while  raising  a 
stone  the  car  toppled  over  into  the  ravine  below  and  the  intestate 
was  killed. 

The  action  was  first  tried  in  1902  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  upon  the  ground  that  the  defendant  was 
guilty  of  negligence  in  not  having  a  proper  appliance  upon  the  der- 
rick car  for  controlling  the  swing  of  the  boom  of  the  derrick  by 
which  the  stone  was  being  raised,  and  also  in  not  promulgating 
rules  for  anchoring  the  car  to  the  track  and  thus  preventing  it  from 
being  tipped  over.  Upon  appeal  to  this  court  we  reversed  the 
judgment  entered  upon  that  verdict  and  ordered  a  new  trial  (76 
App.  Div.  552),  holding  that  there  was  no  evidence  which  entitled 
the  plaintiff  to  have  the^r*^  ground  of  negligence  above  submitted 
to  the  jury,  and  that  the  second  ground  was  not  set  forth  in  the  com- 
plaint, and  that  there  was  no  evidence  entitling  the  plaintiff  to 
sabuiit  that  question  to  the  jury,  if  properly  alleged  in  the  com- 
plaint. There  was  apparently  no  controversy  upon  that  trial  as  to 
the  presence  in  the  car  of  adequate  appliances  for  anchoring  the 
same. 

[Jpon  a  second  trial  (the  result  of  which  is  now  here  for  review) 
the  plaintiff  secured  a  verdict  from  a  jury  upon  the  ground  that 
the  defendant  was  negligent  is  not  furnishing  suitable  and  sufficient 
appliances  for  anchoring  the  car.  The  evidence  was  conflicting  as 
to  the  presence  in  the  car  of  a  turn-buckle,  and  the  jury  have 
apparently  found  no  such  appliance  was  there.  The  parties  agreed 
that  there  was  a  chain  in  the  car  suitable  for  anchoring  the  same 
when  the  work  was  undertaken,  but  before  the  accident  occurred 
that  chain  had  been  taken  into  the  ravine  and  was  beins:  used  about 
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tlie  stones  as  they  were  raised.  There  were  concededly  in  the  car 
all  the  time  the  work  was  being  done  and  at  the  time  of  the 
accident  two  ropes,  one  an  old  hoist  rope  one  hundred  feet  long, 
somewhat  worn  and  no  longer  suitable  for  use  as  a  hoist  rope,  and 
also  a  manilla  inch  line  over  one  hundred  feet  long  in  good  condi- 
tion, and  some  other  short  pieces  of  rope.  The  verdict,  therefore, 
must  have  been  based  upon  the  proposition  that  the  accident  and 
death  resulted  from  the  failure  or  neglect  to  have  a  turn-buckle  and 
chain  in  the  car,  although  these  ropes  were  there.  In  other  words, 
that  the  ropes  alone  were  not  suitable  or  sufficient  appliances  for 
anchoring  the  car.  The  verdict  upon  this  ground  was  contrary  to 
the  evidence,  against  the  weight  of  the  evidence.  There  was  a  hook 
upon  the  car  under  the  platform  only  three  or  four  feet  from  the 
rail  of  the  track,  and  the  bridge  structure  was  just  below.  A  chain 
would  have  been  more  convenient  to  apply  and  a  turn-buckle  would 
have  enabled  the  men  to  draw  the  chain  closer  and  make  it  more 
rigid,  but  that  it  was  possible  to  anchor  the  car  without  either  a 
chain  or  turn-buckle  by  the  use  of  ropes,  and  that  it  was  easy  to  do  so 
cannot  be  doubted.  Evidence  was  given  upon  the  trial  that  it 
could  be  so  done,  and  that  it  was  so  done  when  a  chain  and  turn- 
buckle  were  not  at  hand.  This  was  not  disputed  and  could  not 
well  be.  The  car  on  this  occasion  stood  over  the  bridge.  The 
ropes  could  have  been  passed  over  the  hook  upon  the  car  and 
drawn  closely  about  the  rails,  ties  or  bridge  structure  below.  It 
was  but  a  short  distance,  four  to  five  feet.  The  ropes  in  the 
car  were  entirely  sufficient  to  securely  hold  the  car  in  place,  so 
that  this  accident  would  not  have  occurred.  The  hoist  rope,  though 
somewhat  worn,  and,  therefore,  not  strong  enough  to  use  for  hoist- 
ing where  the  strain  would  be  for  a  considerable  portion  of  its 
length,  was  not  shown  to  be  inadequate  to  bear  the  stmn  upon  a 
few  feet  of  its  length,  especially  if  it  was  doubled  or  trebled  in 
anchoring  the  car.  The  other  rope,  one  inch  in  diameter,  was  con- 
cededly in  perfect  condition  and  could  have  been  many  times  doubled 
so  as  to  securely  hold  the  car  from  toppling  over  into  the  ravine 
below.  The  car  remained  in  its  place  without  any  anchoring,  while 
other  stones  were  being  raised  and  while  the  stone  which  tipped  the 
car  over  was  raised  a  part  of  the  way.  It  would  apparently  have 
required  no  very  strong  fastening  of  the  car  to  have  counteracted 
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the  weight  of  the  stone  and  have  kept  the  car  in  its  place.  Under 
this  undisputed  condition  of  things  a  verdict  should  not  be  npheld, 
based  upon  such  a  finding  of  negligence.  The  accident  was  cer- 
tainly the  result  of  failure  to  have  the  car  anchored  when  the  stone 
in  question  was  attempted  to  be  raised,  and  we  are  unable  to  see 
how  the  defendant  was  responsible  for  such  neglect.  The  court, 
upon  the  last  trial,  charged  the  jury  that  there  was  no  evidence 
that  there  was  any  defective  condition  of  the  engine,  car  or  any 
of  the  machinery  used  in  doing  the  work ;  that  the  only  cause  of 
the  accident  was  the  failure  to  anchor  the  car ;  that  the  anchor- 
ing of  the  car  was  a  detail  properly  intrusted  to  the  men  engaged 
in  the  work,  and  that  the  men  doing  the  work  were  co-employees 
of  the  intestate,  for  whose  negligence  plaintiff  could  not  recover. 
The  evidence  shows  that  the  intestate  and  the  other  men  engaged 
in  this  work  were  experienced  in  such  kind  of  work ;  the  intes- 
tate was  a  bridge  builder,  and  had  been  in  the  defendant's  employ 
for  nearly  ten  years,  having  worked  upon  nearly  every  bridge 
upon  the  line  of  its  road.  This  derrick  car  had  been  loaned  by 
the  defendant  to  the  bridge  company  that  was  building  the  bridge 
where  the  accident  occurred,  and  had  been  operated  for  nearly  a 
week  just  prior  to  the  accident  in  their  work,  the  intestate  oper- 
ating the  crane  all  that  time,  and  the  car  was  anchored  during 
the  time  the  bridge  company  was  using  it,  and  the  intestate  and 
another  workman  did  the  anchoring  every  day  ;  a  turn-buckle  with 
a  chain  was  then  in  use.  It  belonged  to  the  bridge  company  and  it 
does  not  appear  that  it  was  not  about  the  work,  though  the  jury 
have  found  none  was  in  the  car.  These  men,  we  must  assume, 
could  easily  have  obtained  a  chain  for  anchoring  purposes  if  they 
regarded  anchoring  necessary.  Chains  are  not  so  uncommon  that 
their  mere  absence  from  the  car  could  excuse  the  men  from  anchor- 
ing the  car.  The  theory  of  the  plaintiff  must  be  that  these  men 
would  have  used  the  appliance  and  anchored  the  car  if  such  appli- 
ances had  been  handy  near  by  in  the  car,  but  inasmuch  as  they  were 
not  within  easy  reach  these  experienced  men  sent  out  to  do  this 
work,  intrusted  with  its  detail,  could  not,  be  expected  to  look  about 
and  get  a  chain  or  turn-buckle,  but  to  proceed  in  the  dangerous  way 
they  did,  and,  therefore,  the  neglect  that  caused  the  accident  and 
App.  Div.— Vol.  XCIIL        2 


Digiti 


ized  by  Google 


18    WAGNER  V.  NEW  YORK,  C.  &  ST.  L.  R.  R.  CO. 

Fourth  Department,  March,  1904.  [Vol.  98. 

death  was  that  of  the  defendant  itself  in  not  having  a  chain  and 
tnrn-buckle  handy  near  by,  right  in  the  car. 

We  do  not  regard  this  as  a  fair  ground  upon  which  to  base  a 
recovery  in  the  case.  But  assume  the  plaintiff  can  escape  this  diflS- 
cuity,  what  are  we  to  say  about  the  questions  of  contributory  negli- 
gence and  assumed  risk  ?  We  have  already  referred  to  the  position 
of  the  intestate,  his  knowledge  and  experience  in  this  kind  of  work. 
How  could  the  jury  fail  to  conclude  that  he  knew  and  understood 
the  need,  the  necessity,  for  anchoring  the  car  in  doing  the  work  they 
were  engaged  in,  the  danger  to  be  apprehended  in  doing  the  work 
without  anchoring  the  car  ?  The  evidence  tends  to  establish  that 
he  knew  and  understood  as  well  as  the  defendant  could  the  whole 
situation,  and  more  than  this,  that  he  and  the  engineer  talked  about 
the  need  of  anchoring  the  car  just  before  the  accident  occurred,  at 
a  time  when  he  might  have  left  the  car  and  refused  to  work  further 
until  such  anchoring  was  done,  until  in  fact  he  had  done  it  himself, 
but  inasmuch  as  the  chain  and  perhaps  the  turn-buckle  were  not  in 
the  car,  that  he  went  on  with  the  work  with  full  knowledge  of  the 
danger  to  himself  and  the  other  workmen,  and  that  he  was  negligent 
and  careless  himself,  yes,  recklessly  so,  and  yet  it  is  said  the  defend- 
ant should  respond  in  damages  for  his  death,  a  death  resulting  from 
his  alleged  carelessness,  and  the  risk  of  which  death  it  is  alleged  be 
voluntarily  assumed. 

The  verdict  can  only  be  sustained  upon  the  theory  that  the  jury 
found  the  deceased  was  free  from  negligence  and  did  not  assume 
the  risk.  Both  of  these  findings  would  be  contrary  to  the  evidence, 
against  the  evidence  in  the  case. 

Our  conclusion,  therefore,  is  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  upon  questions  of  law  and  of  fact. 
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In  the  Matter  of  the  Application  of  the  Lyons  Cembtebt  Associa- 
tion, Bespondent,  to  Acquire  Title  to  Certain  Beal  Estate  Owned 
and  Possessed  by  Amelia  Smabt,  Appellant. 

Bnrai  cemetery  cModaticn — tectum  A^efthe  Membership  Carporaiione  Law  author^ 
tang  it  to  acquire  additional  land  by  condemnation  proceedings  is  constitutional — 
that  the  parcel  sought  to  be  acquired  is  separated  from  the  original  cemetery  by  a 
public  highway  is  not  an  objection — compliance  with  tJie  requirements  as  to  maps, 
surveys  and  schedules  cf  prices. 

Section  45  of  the  Membership  Corporations  Law  (Laws  of  1805,  chap.  559,  as 
amd.  by  Laws  of  1896,  chap.  825),  providing,  "If  the  certificate  of  incorpora- 
tion or  by-laws  of  a  cemetery  corporation  do  not  exclude  any  person  from  the 
pririlege  on  equal  terms  with  other  persons  of  purchasing  a  lot  or  of  burial  in 
its  cemetery,  such  corporation  may  from  time  to  time  acquire  by  condemna- 
tion exclusiTely  for  the  purposes  of  a  cemetery,  not  more  than  two  hundred 
acres  of  land  in  the  aggregate  forming  one  continuous  tract,  wholly  or  partly 
within  the  county  in  which  its  certificate  of  incorporation  is  recorded  "  is  con- 
stitutional, as  the  use  for  which  the  lands  are  taken  is  a  public  use  rather  than 
a  private  one. 

Hie  fact  that  the  dividing  line  between  the  lands  composing  the  original  ceme- 
tery and  the  lands  intended  to  be  taken  by  eminent  domain  is  the  center  of  a 
public  highway  separating  the  two  parcels,  does  not  establish  that  the  two 
parcels  do  not  form  one  continuous  tract  within  the  meaning  of  the  statute. 

The  requirements  of  sections  46  and  49  of  the  Membership  (Corporations  Law  as 
to  maps,  surveys  and  schedules  of  prices  need  not  be  complied  with  until  th« 
corporation  acquires  the  title  to  the  land  which  it  desires  to  condemn. 

Stoveb,  J.,  dissented. 

Appeal  by  Amelia  Smart  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  petitioner,  entered  in  the  office  of  the  clerk  of  the 
county  of  Wayne  on  the  20th  day  of  July,  1903,  upon  the  report  of 
a  referee. 

E,  W.  Samn  and  0.  W.  Knwpp^  for  the  appellant. 

B,  Wynkoop  and  Frank  Rice^  for  the  respondent. 

Williams,  J. : 

The  judgment  should  be  affirmed,  with  costs.  The  proceeding 
was  commenced  by  the  Lyons  Cemetery  Association  to  acquire  title 
to  real  estate  owned  by  Amelia  Smart. 

The  cemetery  association  was  organized  in  1847  under  chapter 
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133  of  the  laws  of  that  year  for  the  incorporation  of  rural  cemetery 
associations.  All  except  section  10  of  the  act  of  1847  was  repealed 
by  the  Membership  Corporations  Law  (Laws  of  1895,  chap.  559), 
and  the  substance  of  the  act  of  1847  and  that  of  several  amendatory 
statutes  also  repealed  by  the  Membership  Corporations  Law  were 
re-enacted  by  that  law.  Under  section  32  of  the  Statutory  Con- 
struction Law  (Laws  of  1892,  chap.  677,  as  amd.  by  Laws  of  1894, 
chap.  448),  the  rights,  obligations  and  liabilities  of  this  cemetery 
association  are  to  be  determined  by  the  Membership  Corporations 
Law  and  the  statutes  as  to  rural  cemetery  associations  remaining 
unrepealed. 

Chapter  452  of  the  Laws  of  1873  (amdg.  Laws  of  1870,  chap. 
760),  provided  for  the  taking  of  lands  for  the  purpose  of  rural 
cemetery  associations  in  the  exercise  of  the  right  of  eminent 
domain  as  for  a  public  use,  and  the  Court  of  Appeals  held  that 
under  the  statutes  as  they  then  existed  relating  to  such  associa- 
tions, the  use  was  not  a  public,  but  a  private  one.  {Matter  of 
DeansviUe  Cemetery  Association^  66  N.  Y.  569.)  The  court,  in 
discussing  the  question  of  use,  said  in  that  case:  "It  (the  land 
to  be  taken)  is  to  be  vested  in  trustees,  with  power  to  divide  into 
lots  and  sell  these  lots  to  individual  owners.  It  is  difficult  to 
see  what  interest  the  public  will  have  in  the  lands  or  in  their  use. 
No  right  on  the  part  of  the  public  to  buy  lots  or  bury  their  dead  there 
is  secured.  The  prices  at  which  the  lots  are  to  be  sold  are  to  be  fixed 
by  private  agreement ;  the  corporation  is  to  be  managed  by  trustees 
elected  by  the  lot  owners.  The  lots,  or  the  rights  of  the  owners 
therein,  are  to  descend  as  private  property  to  the  heirs  of  these  own- 
ers ;  and  by  the  act  of  1874*  the  owners  may,  by  leave  of  the  courts, 
sell  their  lots  and  put  the  proceeds  in  their  pockets.  The  substantial 
right  of  enjoyment  of  the  property  is  vested  in  the  individual  lot 
owners,  and  the  whole  effect  of  the  incorporation  of  these  cemetery 
associations  is  to  enable  a  number  of  private  individuals  to  unite  in 
purchasing  property  for  their  own  use  and  that  of  their  descendants 
as  a  place  of  burial  and  to  secure  a  permanent  management  of  it 
through  the  instrumentality  of  trustees  appointed  by  themselves,  and 
subject  to  no  other  control,  with  the  privilege,  when  they  cease  to  use 

*  See  chap.  245.—  [Rep. 
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their  lots  as  a  place  of  bnrial,  to  eell  them  and  receive  the  proceeds 
for  their  own  benefit.  It  is  argued  that  the  property  is  to  be  used 
as  a  place  of  burial  and  that  the  burial  of  the  dead  is  a  public  benefit, 
and  therefore,  the  use  is  public.  But  the  answer  to  this  argument 
is,  that  the  right  of  burial  in  these  grounds  is  not  vested  in  the  pub- 
lic or  in  the  public  authorities,  or  subject  to  their  control,  but  only  in 
the  individual  lot  owners,*'  etc.  An  attempt  was  made  by  certain 
provisions  of  the  Membership  Corporations  Law  to  make  the  use  of 
the  lands  to  be  taken  a  public,  instead  of  a  private  one,  and  so  ren- 
der the  statute  of  1870  {supra^  as  amd.  by  Laws  of  1892,  chap. 
618),  permitting  the  taking  of  the  land  in  the  exercise  of  the  right 
of  eminent  domain,  constitutional  and  valid.  These  provisions  are 
contained  in  sections  45,  46  and  49  of  the  act  and  are  as  follows : 

"  §  45.  Acquisition  of  property.  —  If  the  certificate  of  incorpora- 
tion or  by-laws  of  a  cemetery  corporation  do  not  exclude  any  person 
from  the  privilege  on  equal  terms  with  other  persons  of  purchasing 
a  lot  or  of  burial  in  its  cemetery,  such  corporation  may  from  time 
to  time  acquire  by  condemnation  exclusively  for  the  purposes  of  a 
cemetery,  not  more  than  two  hundred  acres  of  land  in  the  aggre- 
gate, forming  one  continuous  tract,  wholly  or  partly  within  the 
county  in  which  its  certificate  of  incorporation  is  recorded,  except 
as  in  this  article  otherwise  provided."  (As  amd.  by  Laws  of  1896, 
chap.  325.) 

"  §  46.  Surveys  and  maps  of  cemetery. — Every  cemetery  corpora- 
tion shall  from  time  to  time  as  land  in  its  cemetery  may  be  required 
for  burial  purposes,  survey  and  subdivide  such  land  into  lots  or 
plats,  with  avenues,  paths,  alleys,  walks  and  ornamental  plats ;  and 
make  and  file  a  map  thereof  in  the  office  of  the  corporation,  open 
to  the  inspection  of  all  persons." 

"  §  49.  Title  and  rights  of  lot  owners.  —  The  directors  must  fix 
and  determine  the  prices  of  the  burial  lots  or  plats,  and  keep 
a  plainly  printed  copy  of  the  schedule  of  such  prices  publicly 
posted  in  the  principal  office  of  the  corporation,  open  at  all  rea- 
sonable times  to  the  inspection  of  all  persons.  The  corporation 
unless  its  certificate  of  incorporation  or  by-laws  otherwise  provide 
shall  subject  to  its  rules  and  regulations  sell  and  convey  to  any  per- 
son the  use  of  the  lots  or  plats,  designated  on  the  map  filed  in  the 
office  of  the  corporation,  on  payment  of  the  prices  so  fixed  and 
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determined,  but  need  not  sell  and  convey  more  than  one  lot  or  plat 
to  one  person." 

These  provisions  seem  to  obviate  the  objections  to  the  statntes  of 
1870  and  1847  and  their  amendments,  and  to  make  the  use  of 
the  lands  to  be  taken  a  public  rather  than  a  private  one,  so  as  to 
permit  the  taking  of  land  in  the  exercise  of  eminent  domain.  An 
association  within  the  terms  of  these  provisions  of  the  Membership 
Corporations  Law  is  public  in  the  sense  that  it  is  open  to  all  persons 
alike  to  purchase  lots  or  plots  for  burial  purposes  at  the  same  price. 
They  are  beneficial  to  the  public,  and  the  public  is  entitled  to  share 
in  such  benefits  without  any  preference  whatever  to  individuals. 

Mr.  Justice  Ward  expressed  the  opinion  that  these  provisions 
were  constitutional  and  authorized  associations  within  such  pro- 
visions to  take  lands  thereunder ;  that  the  use  was  a  public  one 
{Stannards  Comers  Association  v.  Brcmdes^  14  Misc.  Rep.  270); 
and  in  Matter  of  Bums  (155  N.  Y.  23)  it  was  held  that  "  so  long 
as  the  intended  use  of  an  improvement,  sought  to  be  accom- 
plished through  an  exercise  of  the  right  of  eminent  domain,  is  not 
restricted  to  private  parties  or  private  interests,  but  is  open  to  the 
whole  public,  it  is  no  valid  objection  to  the  act  authorizing  it  that 
it  will  benefit  one  person  or  some  class  of  persons  more  than  others, 
or  that  it  originated  in  private  interests  and  was  intended  in  some 
degree  to  subserve  private  purposes."  That  case  related  to  an  act 
making  a  stream  a  public  highway. 

And  in  Pocantico  Water  Works  Co.  v.  Bird  (130  N.  Y.  249)  it 
was  held  that  "  the  Legislature  may  vest  a  private  person  or  corpo- 
ration with  the  right  of  eminent  domain,  when  the  use  to  be  made 
thereof  is  to  acquire  property  for  the  public  benefit.  In  order  to 
make  the  use  public,  a  duty  must  devolve  upon  the  person  or  cor- 
poration to  furnish  the  public  with  the  use  intended.  This  use  may 
be  limited  to  the  inhabitants  of  a  small  or  restricted  locality,  but  it 
must  be  to  those  inhabitants  in  common,  and  not  for  a  particular 
individual."  That  case  related  to  acts  for  the  erection  of  water 
works  to  supply  three  villages  with  pure  and  wholesome  water. 
Under  the  rules  laid  down  in  these  two  cases  and  the  cases  therein 
referred  to,  we  think  the  use  here  was  a  public  and  not  a  private 
one.  The  cemetery  association  here  was  concededly  within  these 
provisions  of  the  Membership  Corporations  Law.     The  original 
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cemetery  is  about  eight  acres  in  extent,  is  substantially  all  occupied, 
and  the  addition  proposed  of  about  eight  acres  more  is  urgently 
needed.  The  public  would  be  greatly  benefited  by  the  enlargement 
of  the  cemetery  and  the  general  public  would  share  in  the  benefit 
without  preference  of  one  individual  over  another.  We  do  not 
r^rd  the  objection  that  the  provisions  in  question  are  unconsti- 
tutional as  well  taken. 

The  requirements  of  sections  46  and  49  of  the  Membership  Cor- 
porations Law  as  to  maps,  surveys  and  schedule  of  prices  cannot 
well  be  complied  with  until  title  to  the  land  in  question  is  acquired. 
There  are  no  lots  or  plots  in  the  original  cemetery  to  sell,  and  the 
new  land  cannot  be  plotted  and  prices  of  lots  fixed  until  the  same 
is  annexed  to  the  old  cemetery.  The  statute  (§§  46,  49)  requires 
these  things  to  be  done  whenever  lands  of  the  association  are 
required  for  burial  purposes  and  not  before.  The  lands  proposed  to 
be  taken  are  adjoining  the  lands  of  the  cemetery  and  the  two  pieces, 
therefore,  constitute  a  continuous  tract,  but  the  line  between  them 
is  the  center  of  a  public  highway  and,  therefore,  it  is  claimed  that 
the  tract  is  not  a  continuous  one  within  the  meaning  of  section  45 
of  the  statute,  as  the  lands  within  the  boundaries  of  the  highway 
cannot  be  used  for  burial  purposes.  The  approach  to  the  cemetery 
must  be  over  this  highway  and  in  laying  out  the  lands  there  must 
be  avenues,  paths,  alleys  and  walks  (§  46,  supra).  We  see  no  rea- 
son why  this  highway  may  not  serve  the  purpose  of  an  avenue  in 
plotting  the  land  for  cemetery  purposes,  and  the  lands  on  either  side 
could  then  be  laid  out  into  lots  up  to  the  margin  of  the  highway. 

There  is  no  necessity  for  giving  the  statute  any  such  construction 
as  contended  for  by  the  appellant,  requiring  the  court  to  hold  that 
these  two  pieces  of  land  do  not  constitute  a  continuous  tract,  when 
they  are  so  in  fact,  merely  because  of  the  public  highway  over  and 
across  the  same. 

There  are  no  other  questions  calling  for  discussion. 

The  judgment  appealed  from  should  be  aflirmed,  with  costs. 

All  concurred,  except  Stoveb,  J.,  dissenting. 
Judgment  affirmed,  with  costs. 
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James  P.   Fortier,  Appellant,  v.  Delaware,  Lackawanna  and 
Western  Railroad  Company  and  Others,  Respondents. 

Adverse  poeseseion  —  pilee  driven,  but  not  used,  do  not  constitute  a  substantial 

inclosure. 

Piles  driven  outside  of  a  dock,  and  left  uncovered  and  unused,  do  not  constitute 
a  substantial  inclosure,  within  the  meaning  of  section  872  of  the  Code  of  Civii 
Procedure,  relating  to  adverse  possession. 

Appeal  by  the  plaintiff,  James  P.  Fortier,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  11th  day  of  February,  1901, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  24th  day  of  October,  1900,  denying  the  plain- 
tifi's  motion  for  a  new  trial  made  upon  the  minutes. 

Lewis  (&  Lewis  J  for  the  appellant. 

Rogers^  Locke  cfe  Milburn,  for  the  respondents. 

"Williams,  J. : 

The  judgment  and  order  should  be  affirmed,  with  costs. 

The  action  was  brought  to  recover  real  property,  with  damages 
for  the  detention  thereof.  The  Delaware,  Lackawanna  and  Western 
Railroad  Company  is  the  principal  defendant,  the  property  in  ques- 
tion being  a  part  of  its  terminal  in  the  city  of  Buffalo.  The  other 
defendants  were  made  parties  upon  the  allegation  that  they  had 
some  interest  in  the  property  also.  The  plaintiff  claimed  that  he 
was,  about  November  15, 1880,  the  owner  and  in  possession  of  the 
property,  and  that  the  defendant  (the  Delaware,  Lackawanna  and 
Western  Railroad  Company)  wrongfully  took  possession  thereof, 
and  has  ever  since  retained  the  same.  The  defendant  disputed  this 
and  claimed  itself  to  be  the  owner  and  entitled  to  the  possession  of 
the  property.  The  plaintiff  based  his  claim  of  ownership  and  right 
to  possession  upon  alleged  adverse  possession  for  more  than  twenty 
years.  He  never  had  any  conveyance  of  the  property,  and  never 
made  any  claim  of  ownership  or  title  under  a  written  instrument 
or  a  judgment  or  decree.  The  defendant  received  a  conveyance 
February  24,  1868,  which  it  claimed  covered  the  property  in  qnes- 
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tion,  and  its  grantor  acquired  title  to  the  property  by  conveyances 
constitnting  a  perfect  chain  of  title  from  the  Holland  Land  Com- 
pany, the  original  landowner  in  1827,  down  to  such  grantor.  The 
plaintiff  denied  that  defendant's  conveyance  covered  the  property 
in  question.  On  the  north  bank  of  Buffalo  creek,  where  it  flowed 
into  Lake  Erie,  was  a  pier  constructed  by  the  government,  of  stone, 
known  as  North  pier.  The  first  conveyance  in  defendant's  chain 
of  title  in  1827  described  two  lots,  Nos.  150  and'  151,  upon  a  map 
made  by  Joseph  Endicott  of  the  property  of  the  grantors.  Lot 
No.  151  was  bounded  on  the  west  by  Lake  Erie  and  on  the  south 
by  the  North  pier.  Lot  No.  150  was  bounded  on  the  west  by  Lake 
Erie  also,  was  north  of  lot  No.  151,  an  avenue  only  being  between 
them.  In  1852,  1853  and  1854:  there  was  an  old  dock  and  some 
buildings  thereon  extending  north  from  the  North  pier  near  its 
westerly  end,  and  this  dock  and  buildings  the  plaintiff  claimed  to 
have  taken  possession  of  in  1853  or  1854,  and  he  claimed  this  dock 
was  westerly  of  and  entirely  outside  of  lots  Nos.  150  and  151.  It 
may  not  be  very  material  to  determine  this  dispute  between  the 
parties  as  to  whether  defendant's  deed  covered  the  property  taken 
possession  of  by  plaintiff,  because  if  the  plaintiff  ever  acquired  title 
to  the  property  by  adverse  possession  at  all  he  did  so  before  defend- 
ant received  its  conveyance,  and  plaintiff  must  succeed  here  if  at  all 
upon  the  strength  of  his  own  title  and  not  the  weakness  of  the 
defendant's  title. 

Whether  plaintiff's  possession  was  continuous  from  1853  or  1854 
for  more  than  twenty  years,  as  claimed  by  him,  was  a  question  for 
the  jury,  and  was  submitted  to  them  by  the  court.  The  plaintiff 
dairaed  the  dock,  as  possessed  by  him,  extended  from  the  North 
pier  to  the  extension  of  Jay  street,  which  street  was  parallel  with 
the  pier.  In  1857  he  drove  some  piles  westerly  of  the  dock  out  to 
the  end  of  the  pier,  and  claimed  to  have  possession  of  that  space 
and  to  have  acquired  title  thereto  by  adverse  possession  also.  The 
court  charged  the  jury  that,  in  order  to  constitute  adverse  possession, 
the  occupation  must  be  taken  and  continued  under  claim  of  title, 
exclusive  of  any  other  right,  and  such  is  the  provision  of  the  Code  of 
Civil  Procedure  (§  369  et  seq.).  The  evidence  was  quite  meager,  if 
there  was  any  at  all,  that  the  plaintiff,  when  he  entered  into  the  occu- 
pancy of  the  property,  claimed  title  thereto  and  especially  that  his 


Digiti 


ized  by  Google 


26     FORTIER  v.  DELAWARE,  L.  &  ^.  R.  R.  CO. 

PouBTH  Depabtmekt,  Mabch,  1904.  [VoL  98. 

claim  was  exclusive  of  any  other  right.  The  evidence  rather  tends 
to  show  that  he  claimed  his  grandfather  had  some  rights  there  which 
others  besides  the  plaintiff  were  interested  in.  This  could  hardly  be 
a  claim  of  title  exclusive  of  any  other  right,  but  it  was  a  question  of 
fact  for  the  jury  at  least,  and  was  left  to  them,  by  the  court.  The 
claim  here  made  not  being  based  upon  a  written  instrument  or  a 
judgment  or  decree,  only  the  property  actually  occupied  could  be 
deemed  to  be  held  adversely  (Code  Civ.  Proc.  §  371),  and  for  this 
purpose  land  could  be  deemed  to  be  occupied  or  possessed  only 
when  it  was  protected  by  a  substantial  inclosure  or  was  usually  cul- 
tivated or  improved.  (Code  Civ.  Proc.  §  372.)  The  court  submit- 
ted this  question  to  the  jury  so  far  as  the  dock  itself  was  concerned, 
but  refused  to  submit  to  the  jury  the  question  whether  the  portion 
where  the  piles  were  driven  was  thereby  protected  by  a  substantial 
inclosure.  Of  course  it  was  not  usually  cultivavel  or  improved. 
Nothing  was  done  except  to  drive  the  piles  and  leave  them,  without 
cover  or  any  use  whatever  during  the  twenty  years  thereafter. 

We  think  the  court  was  not  in  error  in  taking  this  question  from 
the  jury.  Upon  the  evidence  most  favorable  to  the  plaintiff  it 
could  not  be"  found  that  this  portion  of  the  property  was  during  all 
the  twenty  years  protected  by  a  substantial  inclosure  within  the 
provision  of  section  372  of  the  Code  referred  to. 

The  verdict  of  the  jury  for  the  defendant  may  have  been  based 
upon  the  finding  that  there  was  no  occupancy  shown  under  claim  of 
title,  exclusive  of  any  other  right,  or  upon  the  finding  that  actual 
continuous  occupancy  or  possession  for  twenty  years  was  not  shown. 

In  either  case  the  verdict  should  not  be  disturbed  by  this  court. 

The  judgment  and  order  should,  therefore,  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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In  the  Matter  of  the  Estate  of  Gbobge  N.  Kennedy,  Deceased. 

Nathan  L.  Milleb,  as  Comptroller  of  the  State  of  New  York, 
Appellant,  v.  William  G.  Tract  and  Grant  D.  Green,  as 
Executors  of  and  Trustees  under  the  Last  Will  and  Testament  of 
George  N.  Kennedy,  Deceased,  and  John  L.  Standart,  Besid- 
nary  Devisee  and  Legatee  under  said  Will,  Respondents. 

Ihtntfer  tax — estates  in  expeetaney  trantferred  since  1899  are  presently  taxable — the 
amendment  qf  section  230  of  the  Tax  Law  made  in  1901  applies  only  to  estates  in 
expectant  transferred  prior  to  l^SH^-- appeal  from  a  surrogati^s  decree  fixing  a 
transfer  tax — scope  of  the  review  by  the  Appellate  Division. 

Section  230  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of  1897, 
chap.  284)  provided:  *' Estates  in  expectancy  which  are  contingent  or  defeasi- 
ble shall  be  appraised  at  their  full,  undiminished  value  when  the  persons 
entitled  thereto  shall  come  into  the  beneficial  enjoyment  or  possession  thereof." 

The  section  was  amended  by  chapter  76  of  the  Laws  of  1899  by  omitting  the  pro- 
vision above  quoted  and  inserting  in  place  thereof  the  following:  "  Whenever  a 
transfer  of  property  is  made,  upon  which  there  is,  or  in  any  contingency  there 
may  be,  a  tax  imposed,  such  property  shall  be  appraised  at  its  clear  market 
value  immediately  upon  such  transfer,  or  as  soon  thereafter  as  practicable. 
*  *  ♦  When  property  is  transferred  in  trust  or  otherwise,  and  the  rights, 
interest  or  estates  of  the  transferees  are  dependent  upon  contingencies  or  con- 
ditions whereby  they  may  be  wholly  or  in  part  created,  defeated,  extended  or 
abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the  highest  rate  which, 
on  the  happening  of  any  of  the  said  contingencies  or  conditions,  would  be  pos- 
sible under  the  provisions  of  this  article,  and  such  tax  so  imposed  shall  be  due 
and  payable  forthwith  out  of  the  property  transferred." 

"By  chapters  178  and  493  of  the  Laws  of  1901  the  section  was  amended  by  insert- 
ing therein,  after  the  provision  last  quoted,  the  following:  **  Estates  in  expect- 
ancy which  are  contingent  or  defeasible  and  in  which  proceedings  for  the  deter- 
mination of  the  tax  have  not  been  taken  or  where  the  taxation  thereof  has  been 
held  in  abeyance,  shall  be  appraised  at  their  full,  undiminished  value  when 
the  persons  entitled  thereto  shall  come  into  the  beneficial  enjoyment  or  posses- 
sion thereof." 

Edd,  that,  by  the  amendment  of  1901,  the  Legislature  did  not  intend  to  change 
the  general  policy  of  making  estates  in  expectancy  presently  taxable; 

Tbat  the  application  of  the  clause  inserted  in  the  section  by  the  amendment  of 
1901  was  limited  by  the  words,  "  and  in  which  proceedings  for  the  determina- 
tion of  the  tax  have  not  been  taken  or  where  the  taxation  thereof  has  been  held 
in  abeyance,"  to  cases  in  which  transfers  of  estates  in  expectancy  had  occurred 
prior  to  1899  and  in  which  no  proceedings  had  been  taken  to  determine  the 
tax. 
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Under  section  283  of  the  Tax  Law,  as  amended  by  chapter  173  of  the  Laws  of 
1901,  which  provides  that  the  notice  of  appeal  to  a  surrogate  from  a  determi- 
nation fixing  the  amount  of  a  transfer  tax,  shall  state  the  grounds  upon  which 
the  appeal  is  taken,  the  Appellate  Division  is  confined  to  a  consideration  of 
those  grounds  upon  an  appeal  from  the  surrogate's  decree. 

Appeal  by  the  plaintiff,  Nathan  L.  Miller,  as  Comptroller  of  the 
State  of  New  York,  from  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Onondaga,  entered  in  said  Surrogate's  Court  on  the  20th 
day  of  January,  1903,  modifying  an  order  entered  in  said  court  on 
the  5th  day  of  March,  1902,  fixing  the  transfer  tax  upon  the  estate 
of  George  N.  Kennedy,  deceased. 

John  McLennan  and  Burton  B.  Parsons^  for  the  appellant. 

George  D.  Chajrman  and  James  O.  Tracy ^  for  the  respondents. 

Williams,  J. : 

The  order  or  decree  of  January  20, 1903,  should  be  reversed,  and 
that  of  March  5,  1902,  affirmed,  with  costs  to  the  appellant. 

The  principal  question  raised  by  this  appeal  is  whether  certain 
future  contingent  interests  in  the  estate  were  taxable  presently  or 
only  when  the  persons  entitled  thereto  should  come  into  the  posses- 
sion of  the  same. 

The  surrogate  at  first  held  the  interests  taxable  presently,  but  on 
appeal  reversed  himself  and  held  they  were  not  taxable  until  posses- 
sion thereof  was  secured  by  the  persons  interested  therein.  This 
latter  decision  was  based  upon  a  construction  of  the  statute,  which 
we  regard  as  erroneous.  Prior  to  1899,  section  230  of  the  Tax 
Law  (Laws  of  1896,  chap.  908),  as  amended  by  chapter  284  of  the 
Laws  of  1897,  provided :  "  Estates  in  expectancy  which  are  contin- 
gent or  defeasible  shall  be  appraised  at  their  full,  undiminished 
value  when  the  persons  entitled  thereto  shall  come  into  the  bene- 
ficial enjoyment  or  possession  thereof."  Under  this  provision  of 
the  statute  it  was  repeatedly  held,  that  future  contingent  estates 
were  not  taxable  until  they  vested  in  possession  and  the  beneficial 
owner  could  be  ascertained.   {Matter  of  Vanderhilt^  172  N.  Y.  69.) 

This  section  was  amended  by  chapter  76  of  the  Laws  of  1899, 
and  the  provision  above  quoted  was  omitted,  and  in  place  thereof 
the  following  provision  was  inserted:  "Whenever  a  transfer  of 


Digiti 


ized  by  Google 


MATTER  OF  KENNEDY.  29 

App.  Div.]  Fourth  Department,  March,  1904. 

property  is  made,  upon  which  there  is,  or  in  any  contingency  there 
may  be,  a  tax  imposed,  such  property  shall  be  appraised  at  its  clear 
market  value  immediately  upon  such  transfer,  or  as  soon  tliereafter 
as  practicable.  *  *  *  When  property  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interest  or  estates  of  the  transferees  are 
dependent  upon  contingencies  or  conditions  whereby  they  may  be 
wholly  or  in  part  created,  defeated,  extended  or  abridged,  a  tax 
shall  be  imposed  upon  said  transfer  at  the  highest  rate  which,  on 
the  happening  of  any  of  the  said  contingencies  or  conditions,  would 
be  possible  under  the  provisions  of  this  article,  and  such  tax  so 
imposed  shall  be  due  and  payable  forthwith,  out  of  the  property 
transferred."  It  was  held  that  by  this  amendment  a  change  was 
intended,  making  contingent  estates  taxable  forthwith.  (Matter  of 
Yanderhilt^  8uj>ra.) 

In  1901  this  section  was  again  amended  (Chaps.  173  and  493  of 
that  year)  by  inserting  therein,  after  the  provision  last  above  quoted, 
the  following:  "Estates  in  expectancy  which  are  contingent  or 
defeasible  [and  in  which  proceedings  for  the  determination  of  the 
tax  have  not  been  taken  or  where  the  taxation  thereof  has  been  held 
in  abeyance],  shall  be  appraised  at  their  full,  undiminished  value 
when  the  persons  entitled  thereto  shall  come  into  the  beneficial 
enjoyment  or  possession  thereof."  The  controversy  is  as  to  the 
construction  of  this  provision  in  the  amendment  of  1901.  It 
will  be  observed  that  the  language  (except  that  which  we  have 
included  in  brackets)  is  the  same  as  the  clause  above  quoted  from 
the  amendment  of  1897,  which  was  omitted  entirely  in  the  amend- 
ment of  1899.  This  language  in  the  amendment  of  1901  does  not 
apply  to  all  estates  of  the  kind  named,  but  is  limited  by  the  language 
in  brackets  to  those  in  which  proceedings  to  determine  the  tax  had  not 
been  commenced  or  the  taxation  had  been  held  in  abeyance.  The 
surrogate  construed  the  Ist  clause  in  this  limitation  as  covering  all 
such  estates  transfeiTcd  after  the  amendment  of  1901  went  into 
effect  and,  therefore,  as  covering  the  estates  herein,  the  death  of  the 
testator  having  occurred  September  7,  1901.  If  this  were  the  inten- 
tion of  the  Legislature,  the  language  inserted  by  the  amendment  of 
1899  making  such  estates  presently  taxable  would  not  have  been 
retained  in  the  amendment  of  1901.  There  would  have  been  no 
occasion  for  it.    £y  the  amendment  of  1897  these  estates  were  not 
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taxable  presently,  but  the  taxation  thereof  was  held  in  abeyance. 
By  the  amendment  of  1899  the  language  of  the  amendment  of  1897 
referred  to  was  omitted  and  the  provision  expressly  made  for  tax- 
ation presently.  The  intention  of  the  Legislature  was  thus  made 
clear  and  certain  to  change  from  a  future  to  a  present  taxation  in 
all  cases  of  such  estates.  Then  by  the  amendment  of  1901  this  lan- 
guage of  the  amendment  of  1899  was  retained,  showing  tlie  general 
legislative  intent  remained  the  same  and  the  language  here  in  ques- 
tion was  inserted  providing  that  in  certain  specified  cases  a  future 
taxation  was  intended  as  under  the  amendment  of  1897.  It  is 
apparent  that  the  cases  so  intended  to  be  provided  for  were  limited 
in  number  and  not  aJl  the  cases  thereafter  occurring. 

We  think  this  provision  was  intended  to  apply  only  to  those  cases 
unprovided  for  by  the  statute  of  1899,  and  left  so  until  1901,  where 
the  transfers  had  occurred  prior  to  1899  and  tl?ere  had  under  the 
amendment  of  1897  been  no  proceedings  taken  to  impose  the  tax  ; 
the  taxation  had  been  held  in  abeyance  until  the  future  time  when 
the  tax  should  be  assessed  under  the  amendment  of  1897.  In  view 
of  the  amendment  of  1899,  omitting  the  provision  as  to  future 
assessments  contained  in  the  amendment  of  1897,  these  cases  were 
covered  by  no  provision  of  the  statute,  and  hence  this  one  was 
inserted  in  the  amendment  of  1901  to  provide  therefor.  We  do 
not  think  the  Legislature  intended  to  change  the  general  policy  of 
present  instead  oi  future  assessments  of  estates  of  this  nature 
which  was  clearly  indicated  in  the  amendment  of  1899,  which 
was  retained  in  the  amendment  of  1901. 

This  was  the  sole  ground  of  the  decision  by  the  Surrogate's  Court, 
and  for  his  error  in  this  regard  the  order  appealed  from  should  be 
reversed.  Aside  from  the  questions  relating  to  the  values  of  the 
property  fixed  by  the  appraiser,  the  only  question  raised  by  the 
notice  of  appeal  to  the  Surrogate's  Court  was  the  one  we  have  dis- 
cussed, and  we  think,  therefore,  the  other  questions  suggested  in 
behalf  of  the  appellants^ are  not  properly  here  for  our  considera- 
tion. Section  232  of  the  Tax  Law,  as  amended  by  chapter  173  of 
the  Laws  of  1901,  provides  that  the  notice  of  appeal  to  the  surro- 
gate shall  state  the  grounds  upon  which  the  appeal  is  taken  and, 
therefore,  none  except  those  specified  can  be  considered.  {Matter 
of  Davis,  149  N.  T.  539,  548.) 
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The  order  and  decree  appealed  from  should,  therefore,  be  reversed 
and  the  former  order  and  decree  affirmed,  with  costs,  as  herein- 
before stated. 

All  concurred. 

The  order  and  decree  of  January  20, 1903,  is  reversed,  and  that 
of  March  5,  1902,  is  affirmed,  with  costs  to  the  appellant. 


Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  John  F.  Bubkard  and  Title 
AND  Guarantee  Company  of  Rochester,  Respondents. 

B(md  given  hy  a  pharmacist  to  obtain  a  liquor  tax  certificate — sale  by  tJie  pharmo' 
dtfe  derk  of  liquor  ieithout  a  physician* e  prescription  in  f>iolation  of  his  master^s 
ifuirudions  —  it  wiU  sustain  an  action  on  the  bond — such  an  action  is  one  on 
contract,  not  one  to  recover  a  penalty. 

Where  a  pharmacist  obtains  a  liquor  tax  certificate  upon  executing  a  bond  con- 
ditioned that  he  wiU  not  "sufferer  permit  any  gambling  to  be  done  in  the 
place  designated  by  the  liquor  tax  certificate  in  which  the  traffic  in  liquor  is 
to  be  carried  on,  or  in  any  yard,  booth,  garden  or  any  other  place  apper- 
taining thereto  or  connected  therewith,  or  suffer  or  permit  such  premises  to 
become  disorderly,"  and  will  "not  violate  any  of  the  provisiona  of  the 
liquor  Tax  Law,"  and  while  he  is  necessarily  absent  from  his  store,  a  clerk  in 
his  employ,  in  violation  of  his  instructions  and  in  violation  of  the  Liquor  Tax 
Law,  sells  liquor  without  requiring  the  vendee  to  produce  a  physician's 
prescription,  the  pharmacist  and  his  surety  are  liable  for  the  penalty  pre- 
scribed in  the  bond. 

The  language  of  the  condition  of  the  bond  will  not  support  the  inference  that  it 
was  intended  that  the  pharmacist  be  held  liable  only  for  those  violations  of  the 
Liquor  Tax  Law  which  he  himself  has  committed. 

An  action  upon  a  bond  given  in  order  to  procure  a  liquor  tax  certificate  is  one 
upon  a  contract  obligation,  nnd  not  one  to  recover  a  penalty  or  forfeiture 
imposed  by  statute. 

Appeal  by  the  plaintiff,  Patrick  W.  CuUinan,  as  State  Commis- 
sioner of  Excise  of  the  State  of  New  York,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Monroe  on  the  24th  day  of  September, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Monroe  Trial  Term,  and  also  from  an  order 
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entered  in  said  clerk's  office  on  the  16th  day  of  September,  1903, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

William  E,  SchencJcy  for  the  appellant. 

Charles  J,  BisseU^  for  the  respondents. 

HiscocK,  J. : 

This  action  was  brought  by  plaintiff  to  recover  the  sum  of  $500, 
upon  and  by  virtue  of  a  bond  executed  by  the  defendants  under  the 
provisions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112  as 
amd.  by  Laws  of  1897,  chap.  312),  upon  the  application  by  the 
defendant  Burkard  for  the  issuance  of  a  liquor  tax  certificate  to  him 
covering  the  sale  of  liquor  by  a  pharmacist.  Such  recovery  was 
sought  upon  the  ground  that  said  individual  defendant  had  violated 
the  provisions  of  said  Liquor  Tax  Law,  and  that,  therefore,  he  and 
the  other  defendant  as  surety  had  become  liable  upon  said  bond. 
The  alleged  violation  consisted  of  the  sale  of  liquor  without  produc- 
tion by  the  vendee  of  the  necessary  physician's  prescription.  The 
learned  trial  justice  before  whom  the  case  was  tried  dismissed  the 
complaint  upon  the  ground  solely  that  said  unlawful  sale,  which  was 
undisputed,  was  made  by  the  defendant  Burkard's  clerk  not  only 
without  his  authority,  but  against  his  express  commands. 

We  think  that  the  learned  justice  erred  in  the  views  and  princi- 
ples which  he  applied  to  the  solution  of  the  questions  presented  in 
the  case,  and  that  the  judgment  must  be  reversed. 

The  facts  presented  to  us  are  practically  without  dispute.  If  any 
divergent  inferences  even  were  to  be  drawn  from  them,  it  would  be 
our  duty  to  adopt  those  most  favoring  the  defendants,  because  at 
the  close  of  the  evidence  each  side  moved  for  a  disposition  of  the 
case  as  upon  questions  of  law  only,  thereby  conferring  upon  the  justice 
presiding  the  power  and  duty  to  draw  any  legitimate  deductions 
from  the  facts  which  might  be  necessary  to  or  involved  in  Ins  deci- 
sion, and  which,  as  already  stated,  was  in  favor  of  the  defendants. 

The  individual  defendant  was  a  pharmacist  doing  business  in  the 
city  of  Rochester.  He  made  application  for  a  certificate  for  the 
business  of  trafficking  in  liquor  by  him  as  a  duly  licensed  pharmacist, 
and  upon  such  application  he,  with  the  other  defendant  as  surety, 
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execated  the  requisite  and  nsnal  bond.  Said  bond  was  conditioned 
in  the  sam  of  $500  that,  amongst  other  things,  the  holder  of  the  cer- 
tificate wonid  not  "  suffer  or  permit  any  gambling  to  be  done  in  the 
place  designated  by  the  liqnor  tax  certificate  in  which  the  traffic  in 
liquors  is  (was)  to  be  carried  on,  or  in  any  yard,  booth,  garden  or  any 
other  place  appertaining  thereto  or  connected  therewith,  or  suffer  or 
permit  such  premises  to  become  disorderly,"  and  would  "  not  violate 
any  of  the  provisions  of  the  Liquor  Tax  Law." 

Barkard  was  compelled  to  be  absent  from  his  store,  and  while 
he  was  so  absent  a  clerk  in  his  regular  employment  sold  liquor 
without  requesting  the  physician's  prescription.  Such  sale  was  in 
direct  violation  of  the  employer's  instructions,  but  there  was  no 
evidence  that  the  clerk  did  it  wantonly,  willfully  or  maliciously  in 
pursuit  of  any  object  or  purpose  of  his  own  as  distinguished  from 
the  business  of  his  employer  in  which  he  was  engaged. 

The  simple  and  narrow  question  presented  to  us  is,  whether  the 
principal  and  surety  are  liable  upon  a  bond  such  as  was  given  in 
this  case,  where  the  violation  complained  of  consists  of  an  unlawful 
sale  of  liquor  by  an  employee  acting  in  the  regular  line  of  hi» 
employment  but  against  the  commands  of  his  employer,  in  respect 
to  that  particular  detail.     We  think  they  are. 

It  is  so  well  settled  by  controlling  authority  that  the  learned  coun* 
8el  for  the  respondents  concedes,  and  we  without  elaboration  and 
discussion  may  assume  the  proposition,  that  this  action  is  upon  ft 
contract  obligation  and  not  one  to  recover  a  penalty  or  forfeiture 
imposed  by  statute;  that  the  bond  upon  which  defendants  are 
sought  to  be  held  in  effect  amounted  to  a  contract  or  agreement  for 
the  observance  by  the  person  licensed  of  the  provisions  of  the 
liquor  Tax  Law,  and  that  the  sum  named  in  the  bond  was  fixed  as 
the  amount  which  in  certain  contingencies  should  be  paid  as  dam- 
ages which  could  not  be  fixed  by  any  of  those  methods  which  com- 
monly are  applied  to  the  determination  of  damages.  (Lymcm  v. 
Oramercy  Club,  28  App.  Div.  30,  35 ;  I/yman  v.  Broadway  Oar- 
den  Hold  Co.y  33  id.  130  ;  Lyman  v.  Shenandoah  Social  Club^  39 
id.  459 ;  Lyman  v.  PerhmiUer^  166  N.  Y.  410.) 

The  Legislature,  having  control  of  the  traffic  in  liquor,  had  the 
undoubted  right  by  means  of  the  requirements  for  such  a  bond,  in 
App.  Div.— Vol.  XCIIL        8 
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addition  to  other  civil  and  criminal  penalties  prescribed  for  viola- 
tions of  laws  regulating  this  subject,  to  secure  observation  of  such 
laws  and  to  discourage,  repress  and  punish  any  abuses,  evasions  and 
violations  which  persons  might  be  tempted  to  attempt. 

It  had  the  undoubted  right  to  prescribe  the  terms  and  conditions 
Tinder  which  the  individual  defendant  might  traffic  in  liquor  as  a 
pharmacist.  If,  as  one  of  those  conditions,  he  and  his  surety  have 
executed  a  bond  which  upon  a  fair  construction  of  its  terms  makes 
them  liable  for  the  unlawful  act  of  an  employee  even  though  trans- 
gressing specific  instructions,  there  is  no  reason  why  they  must  not 
submit  to  such  result. 

Our  attention  lias  been  called  to  no  authority  which  can  be 
regarded  as  controlling  upon  us  upon  this  question.  The  learned 
counsel  for  the  plaintiff  has  cited  one  or  two  decisions  at  Trial 
Terms  and  various  expressions  from  opinions  delivered  by  the  appel- 
late courts  which  favor  his  contention.  While  some  authorities 
have  been  cited  by  the  learned  trial  justice  in  his  careful  opinion, 
and  also  by  the  counsel  for  the  respondents,  upon  the  general  rela- 
tion of  principal  and  agent  which  it  is  urged  are  opposed  to  a 
recovery  in  this  case,  we  think  that  upon  an  examination  they  may 
all  be  so  distinguished  from  the  case  at  bar  as  not  to  be  decisive 
thereof.  We  are,  therefore,  left  to  solve  the  problem  at  issue  by 
the  ordinary  and  general  rules  of  construction  and  principles  which 
seem  to  be  applicable. 

At  the  outset  defendants'  counsel  calls  our  attention  to  the  lan- 
guage used  in  the  bond  prohibiting  certain  things  as  indicating  that 
the  violation  here  complained  of  could  not  be  charged  to  the 
employer  because  of  the  disobedient  act  of  his  servant.  He  calls 
attention  to  the  fact  that  whereas  the  boiid  provides  that  the  person 
to  whom  the  certificate  is  issued  will  not  "  suffer  or  permit "  certain 
things  to  be  done,  the  provision  in  this  action  relied  upon  is  that 
he  "will  not  violate"  certain  provisions;  that  the  fair  implication 
from  a  comparison  of  these  clauses,  is  that  in  the  first  case  a  pro- 
prietor might  be  held  responsible  for  violations  committed  by 
others  without  his  authority  or  assent,  but  that  in  the  last  case  he 
could  not  be  so  held.  We  think  that  undue  importance  in  behalf  of 
defendants'  argument  is  attached  to  the  language  used.  The  con- 
dition against  "  suffering  or  permitting "  relates  to  various  illegal 
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acts  and  conditions  which  could  -scarcely  become  offensive  without 
the  conduct  of  others  than  the  person  licensed.  The  bond  would 
not  be  efficient  if  it  simply  prohibited  gambling  or  disorderly  con- 
duct alone  by  the  person  licensed,  and,  therefore,  he  is  in  effect 
required  not  to  suffer  or  permit  it  to  be  done  by  others  than  him- 
self, and  we  do  not  think  that  any  argument  flows  therefrom  that 
the  clause  that  he  will  not  violate  the  provisions  of  the  Liquor  Tax 
Law  18  simply  limited  to  his  individual  acts  as  distinguished  from 
those  which  also  might  be  performed  by  his  employees  and  servants. 

Counsel  for  respondents  also  urges  that  the  principles  by  which 
proceedings  for  the  revocation  and  cancellation  of  liquor  tax  certifi- 
cates have  been  sustained  are  not  applicable,  because  the  statute 
authorizing  such  proceedings  expressly  refers  to  violations  com- 
mitted not  only  by  the  holder  of  said  certificate,  but  "  by  his  agent, 
servant,  bartender  or  any  person  whomsoever  in  charge  of  said 
premises."  While  it  may  be  that  such  provision  specifically  mak- 
ing a  holder  of  a  certificate  liable  for  the  misconduct  of  his  servants 
and  agents  does  little  more  than  to  expressly  embody  in  words 
what  the  general  principles  of  law  applicable  to  principal  and 
agent  would  necessarily  imply,  we  still  have  so  far  acquiesced  in  his 
views  as  not  to  assume  for  the  purposes  of  this  discussion  that  the 
decisions  based  upon  such  provisions  of  the  statute  are  controlling 
aathority  for  the  proposition  that  the  holder  of  a  certificate  is 
responsible  for  the  unauthorized  act  of  his  employee  under  the  pro- 
vision of  the  statute  here  up  for  review.  • 

As  we  regard  it,  plaintiff,  in  seeking  a  recovery  upon  the  facts 
appearing  in  this  case,  does  no  more  than  to  invoke  the  general 
principles  applicable  to  the  relation  of  employer  and  servant,  so  far 
as  third  parties  are  concerned. 

It  is  so  well  settled  as  to  be  elementary  that  the  principal  is  liable 
to  third  persons  for  the  misfeasance,  negligence  and  omissions  of  his 
agent  in  the  business  of  his  agency. 

A  principal  is  confessedly  liable  for  the  acts  of  his  agenc  within 
the  scope  of  his  general  authority.  A  master  is  responsible  for  the 
fraudulent  misrepresentations  or  deceit,  as  well  as  for  the  negligence 
or  other  wrongful  act  of  a  servant  if  committed  in  the  business  of 
his  master  and  within  the  scope  of  his  employment,  although  in 
doing  it  he  departed  from  or  violated  the  instructions  of  the  master. 
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A  principal  cannot  exonerate  himself  from  liability  for  the  acts 
of  his  agent  by  showing  that  they  were  committed  in  violation  of 
his  instructions.  {Smith  v.  jReynoldSj  8  Hun,  128,  130 ;  Verona 
Central  Cheese  Co.  v.  Murtaugh,  50  N.  Y.  314.) 

"  The  test  of  a  master's  responsibility  for  the  act  of  his  servant  is 
whether  the  act  was  done  in  the  prosecution  of  the  master's  busi- 
ness, not  whether  it  was  done  in  accordance  with  the  instructions 
of  the  master  to  the  servant.  When,  therefore,  the  servant  while 
engaged  in  the  prosecution  of  the  master's  business  deviates  from 
his  instructions  as  to  the  manner  of  doing  it,  this  does  not  relieve 
the  master  from  liability  for  his  acts."  {Cosffrove  v.  Ogden^  49 
N.  T.  255.) 

The  liability  of  the  employer  for  the  acts  of  his  servant  is  not 
limited  to  those  which  have  been  committed  carelessly  or  negli- 
gently, but  extends  to  and  covers  those  which  have  been  committed 
intentionally  and  wrongfully.  A  familiar  class  of  cases  illustrating 
this  are  those  where  an  employee  of  a  railroad  company  has  design- 
edly and  wrongfully  thrown  or  ejected  a  person  from  a  car.  In 
such  cases  it  has  never  been  held  that  the  employer  would  be 
relieved  of  liability  because  he  had  given  instructions  forbidding 
such  act,  provided  bnly  the  act  was  performed  by  the  servant  within 
the  general  line  of  his  duty  and  having  in  view  the  business  of  his 
employer. 

Reasoning  by  analogy  from  such  principles  and  decisions  we  see 
no  good  reason  why  the  holder  of  a  liquor  tax  certificate  should  not 
be  held  responsible  for  the  act  of  his  clerk  in  improperly  selling 
liquor  while  engaged  in  the  performance  of  his  master's  business, 
even  though  in  such  act  he  violated  his  specific  instructions.  And 
if  this  is  so  concededly  the  defendants'  liability  follows  upon  the 
bond  in  question. 

When  defendants  complied  with  the  provisions  of  the  statute 
through  which  alone  the  issuance  of  a  certificate  could  be  obtained 
by  giving  a  bond  to  the  effect  that  the  holder  would  not  violate  the 
provisions  of  such  law,  they  justly  may  be  held  to  have  assumed 
the  burdens  and  disadvantages  which  accompanied  the  privileges 
thereby  secured.  It  is  not  violent  to  assume  that  at  the  time  said 
certificate  was  issued  and  said  bond  executed  the  parties  assumed 
that  the  holder  would  not  limit  himself  to  such  business  as  he  might 
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personally  do,  but  that,  upon  the  other  hand,  he  would  employ 
clerks.  Nobody  would  seriously  claim  that  the  certificate  issued  to 
him  covered  and  protected  only  those  sales  of  liquor  which  he  might 
personally  make  and  that  any  clerk  making  a  sale  would  be  guilty 
of  an  illegal  act  Likewise,  upon  the  other  hand,  we  think  that  the 
State  had  a  right  to  expect,  and  that  a  fair  construction  of  the 
language  used  sustains  the  expectation,  that  when,  as  a  condition  and 
price  of  securing  the  certificate  sought,  a  bond  was  executed  to  the 
effect  that  the  holder  would  not  violate  the  provisions  of  law  sur- 
rounding such  certificate,  such  agreement  assured  not  only  against 
the  personal  acts  of  the  holder,  but  also  against  those  to  be  per- 
formed by  others  whom  he  employed  to  stand  in  his  place  and  stead. 
Such  a  bond  is  an  assurance  that  such  authorized  business  will  be 
conducted  in  the  manner  prescribed  by  the  Liquor  Tax  Law  and  not 
otherwise ;  that  the  privilege  of  trafficking  in  liquor  will  not  be 
abused  and  that  all  of  the  requirements  of  the  law  will  be  observed 
in  the  conduct  of  the  business.  It  is  a  contract  with  the  State 
touching  the  conduct  of  the  business.  {Lyman  v.  Scherrrierhorn, 
53  App.  Div.  32,  34.) 

The  surety  upon  such  an  undertaking  can,  of  course,  guard  against 
liability  by  limiting  his  engagements  to  the  guaranty  of  a  proprietor 
who  will  be  responsible  and  careful  in  the  conduct  of  his  business, 
and  the  proprietor  in  turn  can  protect  both  himself  and  his  surety 
from  liability  under  the  interpretation  which  we  are  giving  to  the 
clause  before  us  for  review  either  by  personally  conducting  the  busi- 
ness of  selling  liquor  or  else  by  selecting  as  agents  and  clerks  to 
stand  in  his  place  only  those  who  will  be  obedient  and  law  abiding 
The  proprietor  has  absolute  control  over  these  details  and  the  State 
necessarily  has  almost  none.  The  law  providing  for  the  issuance  of 
certificates,  subject  to  only  a  few  exceptions,  gives  an  absolute  right 
to  the  applicant  to  take  one  out.  Dependence  is  placed  upon  pro- 
visions requiring  observance  of  the  law  and  punishing  violations 
thereof,  rather  than  upon  a  selection  of  persons  who  are  to  conduct 
the  business.  In  the  administration  of  this  business  great  reliance 
and  justly,  as  we  believe,  has  come  to  be  placed  upon  the  execution 
of  bonds  like  the  one  now  before  us  as  guaranteeing  a  responsible, 
careful  and  law-abiding  conduct  of  the  traffic  in  liquors.  The 
surety  becomes  interested  in  and  watchful  of  the  character  of  the 
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vendor  for  whose  fidelity  he  has  engaged,  and  by  the  construction 
at  which  we  have  arrived  the  vendor,  in  turn,  will  become  inter- 
ested in  and  watchful  of  the  character  and  conduct  of  those  to 
whom  he  delegates  the  conduct  of  this  business.  We  think  this  is 
as  it  should  be.  Upon  the  other  hand,  we  believe  that  a  very  wide 
and  unfortunate  breach  would  be  made  in  the  administration  of  the 
system  now  in  force  for  the  supervision  and  regulation  of  the  traffic 
in  liquor  if  it  could  be  urged  as  a  successful  defense  to  an  action 
brought  upon  a  bond  like  this,  that  the  proprietor  was  temporarily 
absent,  and  that  before  going  he  had  instructed  the  clerk  whom  he 
empowered  to  stand  in  his  place  in  conducting  the  business  not  to 
violate  the  law. 

Somebody  should  be  made  responsible  for  the  lawful  management 
of  a  business  under  one  of  these  certificates,  and  we  think  that  natu- 
rally and  properly  that  responsibility  should  be  placed  upon  the  pro- 
prietor of  tlie  business  broadly  enough  so  that  he  and  his  surety  will 
be  responsible  for  a  violation  of  the  law  by  a  clerk  and  employee. 
The  People  of  the  State  are  offended  and  injured  by  the  failure  to 
observe  the  laws  which  they  ha^e  adopted,  and  we  see  no  good  rea- 
son why  they  should  be  limited  to  a  lesser  degree  of  recourse  against 
the  employer  of  the  clerk  who  has  committed  the  offense  than  is 
ordinarily  vouchsafed  to  third  parties  in  other  departments  of  busi- 
ness and  life  where  an  employee  intrusted  with  the  management  of 
his  employer's  business  has  been  guilty  of  wrongdoing. 

It  is  suggested  by  the  learned  trial  justice  iii  his  opinion  that  a 
decision  allowing  a  recovery  in  such  a  case  as  this  will  work  great 
injustice  to  the  holder  of  the  liquor  tax  certificate ;  that  he  can  be 
subjected  to  loss  of  his  license  and  the  payment  of  penalties  "  simply 
because  his  servant  for  some  petty  grievance  sold  liquor  contrary  to 
law  and  for  the  express  purpose  of  injuring  his  master."  (41  Misc. 
Rep.  321,  324.)  We  see  no  such  danger  as  that.  The  same  law 
which  holds  an  employer  liable  for  an  act  committed  by  his  servant 
within  the  general  line  and  scope  of  his  authority,  even  though 
at  variance  with  special  instructions,  establishes,  upon  the  other  hand, 
that  the  same  employer  will  cease  to  be  liable  the  moment  his 
servant  steps  outside  of  his  employment  and  starts  in  pursuit  of 
some  personal  end  or  attempts  to  gratify  some  personal  motive. 

The  learned  counsel  for  the  respondents,  in  a  vigorous  and  attrao* 


Digiti 


ized  by  Google 


CULLINAN  V.  BURKARD.  39 

App.  Div.]  Fourth  Dbpartmbnt,  Mabch,  1904. 

tive  manner,  urges  that  confusion  and  inconsistency  will  follow 
from  a  decision  such  as  we  are  making.  Certain  provisions  of  the 
Liquor  Tax  Law  provide  that  the  holder  of  a  certificate  guilty  of 
violating  the  law  shall  be  guilty  of  a  misdemeanor  and  lose  his  cer- 
tificate. The  counsel  points  to  the  fact  that  concededly  the  defendant 
Burkard  could  not  under  these  provisions,  upon  the  facts  of  this  case, 
be  convicted  of  a  misdemeanor  and  deprived  of  his  certificate.  There- 
fore, he  complains  because  the  facts  which  would  not  secure  such  a 
conviction  and  loss  under  one  part  of  the  law  are  still  good  enoughy 
as  he  phrases  it,  to  secure  a  liability  under  other  provisions  of  the 
law  relating  to  the  bond  in  question.  We  fail  to  see  anything  espe- 
cially new,  strange  or  anomalous  in  these  results.  The  Legislature 
had  the  perfect  right  to  prescribe  any  number  of  different  remedies 
and  liabilities  for  violation  of  the  law.  The  one  imposing  a  respon- 
sibility under  this  bond  is  in  addition  to  and  outside  of  the  other 
ones  referred  to  by  counsel.  An  employer  may  very  well  be  liable 
civilly  for  the  acts  of  his  servant  and  still  not  be  subject  to  convic- 
tion criminally.  Referring  again  to  an  illustration  in  the  relation 
of  principal  and  agent  already  utilized,  a  common  carrier  would  be 
liable  civilly  for  the  unauthorized  and  unlawful  act  of  his  employee 
who,  in  seeking  to  promote  the  business  in  which  he  was  engaged, 
unlawfully  and  improperly  ejected  a  person  from  a  car.  Said 
employer,  however,  assuming  that  he  was  an  individual,  could  not 
by  any  means  be  criminally  convicted  of  assault  and  battery  for  such 
unauthorized  and  forbidden  act. 

Entertaining  these  viewe,  we  think  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  oosts  to 
the  appellant  to  abide  event. 
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Frank  Lane,  Respondent,  v.  Thb  New  York  Central  and  Hud- 
son River  Railroad  Company,  Appellant. 

MegUgenee — injury  to  a  servant  employed  under  a  locomotive  in  eoneequence  of  the 
moving  of  the  locomotive — failure  to  promulgate  rules  for  hie  protection — toJ^^ere 
one  of  tioo  rules  would  be  sufficient,  negligence  cannot  be  predicated  upon  a  failure 
to  adopt  both  of  them — expert  evidence  that  certain  rules  were  *' necessary"  it 
incompetent —  it  is  a  question  for  the  jury. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  defendant  railroad  company  was  accustomed  to  run  locomotives  upon  a 
track  in  the  vicinity  of  a  roundhouse  for  the  purpose  of  having  the  ashes  and 
cinders  removed  from  their  ashpans;  that  the  ordinary  process  was  for  a 
hostler  to  enter  the  locomotive  and  shake  down  the  ashes  while  another  man 
would  crawl  under  the  locomotive  and  hoe  out  the  contents  of  the  ash  pan; 
that  while  the  plaintiff  was  under  a  locomotive  performing  this  work,  and 
after  the  hostler,  who  accompanied  him,  had  left  the  engine,  it  was  set  in 
motion  by  an  engineer  and  the  plaintiff  was  injured.  The  negligence  alleged 
on  the  part  of  the  defendant  was  its  failure  to  promulgate  rules  for  the 
plaintiff's  protection. 

Upon  the  trial  an  expert  witness  was  allowed,  over  the  objection  and  exception 
of  the  defendant,  to  state,  in  answer  to  a  hypothetical  question,  that  a  rule 
would  have  been  proper  to  protect  the  man  engaged  in  hoeing  out  the  ashpan; 
that  such  a  rule  was  "necessary; "  that  there  should  have  been  a  rule  that  the 
hostler  should  not  leave  the  locomotive  until  the  man  engaged  in  hoeing  out 
the  ashes  had  come  from  under  the  locomotive,  and  also  a  rule  requiring  the 
placing  of  a  red  light  on  each  end  of  the  locomotive. 

Msld,  as  a  matter  of  law,  that  the  defendant  was  not  required  to  promulgate  and 
observe  both  of  the  rules  suggested  by  the  expert  witness,  as,  if  the  hostler 
remained  upon  the  locomotive  while  his  fellow-servant  was  at  work  hoeing  out 
the  pan,  it  would  not  be  necessary  to  take  the  further  precaution  of  placing 
red  lights  at  each  end  of  the  locomotive; 

That  it  was  improper  to  allow  the  expert  witness  to  testify  that  the  rules  sug- 
gested by  him  were  **  necessary,'*  as  it  was  competent  for  the  jury,  when  all 
the  facts  and  circumstances  bearing  upon  the  situation  had  been  placed  before 
them,  to  determine  that  question  for  themselves. 

McLennan,  P.  J.,  dissented. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Jefferson  on  the  29th  day  of  October,  1902,  upon  the 
verdict  of  a  jury  for  $5,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  28th  day  of  October,  1902,  denying  the  defend* 
ant's  motion  for  a  new  trial  made  upon  the  minutes. 
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Een/ry  PurcM^  for  the  appellant. 

N.  F.  Breen,  for  the  respondent. 

HlSOOCK^  J.  . 

This  action  was  brought  by  plaintiff  to  recover  damages  claimed 
to  have  been  sustained  through  the  negligence  of  the  defendant. 
He  was  injured  by  a  locomotive  in  defendant's  yard  being  put  in 
motion  while  he  was  at  work  thereunder  cleaning  out  the  ashpau, 
and  the  negligence  alleged  was  that  defendant  had  failed  to  pre- 
scribe proper  rules  to  prevent  employees  from  starting  up  an  engine 
under  such  circumstances.  We  think  such  errors  were  committed 
by  the  learned  trial  justice  in  i-eceiving  evidence  as  to  the  necessity 
for  such  rules,  and  in  permitting  the  jury  to  follow  such  evidence,  as 
requires  a  reversal  of  the  judgment. 

Defendant  had  a  track  near  the  roundhouse  in  its  yard  at  Water- 
town,  N.  Y.,  upon  which  it  was  accustomed  to  run  engines  for  the 
purpose  of  having  their  ashpans  cleaned  of  the  accumulated  ashes 
and  cinders.  There  was  accommodation  for  seven  or  eight  engines 
at  a  time.  The  ordinary  process  was  that  an  employee,  known  as  a 
^hostler,"  and  another  who  hoed  out  the  ashpans,  in  the  first 
instance,  commenced  work  upon  the  engine  at  the  same  time.  The 
hostler  would  enter  the  engine  and  shake  down  the  ashes ;  the  other 
man,  who  upon  the  occasion  in  question  was  the  plaintiff,  would  crawl 
under  the  engine  for  the  purpose  of  hoeing  out  the  pan.  Ordinarily 
a  hostler  would  get  through  first,  and  if  there  were  other  engines  to 
be  cleaned  out,  would  sometimes,  at  least,  leave  the  first  engine 
while  the  hoer  was  still  under  it  and  go  to  a  second  one.  There 
was  evidence  tending  to  show  that  no  rules  had  been  prescribed 
which  we,  certainly  as  matter  of  law,  can  say  were  appUcable  to  the 
situation  for  the  guarding  of  an  engine  while  the  employee  was  at 
work  thereunder.  Sometimes  train  crews  would  come  down  and 
take  an  engine  from  this  yard  instead  of  from  the  roundhouse  or 
from  some  other  proper  place,  and  sometimes  this  would  be  done  by 
strange  crews. 

While  plaintiff  was  thus  at  work  under  an  engine  during  the 
night  of  December  13,  1900,  and  apparently  after  his  companion 
hostler  had  left  that  particular  engine  to  go  elsewhere,  an  engineer 
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came  down  and  put  the  locomotive  in  motion,  with  the  result  that 
plaintiff  was  seriously  injured.  There  was  evidence  tending  to  shew 
that  upon  four  or  five  other  occasions,  during  the  several  years  pre- 
ceding this  accident,  an  engine  in  a  similar  manner  had  been 
improperly  put  in  motion  while  the  hoer  was  at  work  thereunder. 
Plaintiff  had  been  doing  the  work  in  question  for  a  period  of  eight 
or  nine  years. 

Upon  the  trial,  in  answer  to  a  hypothetical  question  over  the 
objection  and  exception  of  the  defendant,  a  witness  was  allowed  to 
state  that  a  rule  would  have  been  proper  to  protect  the  man  hoeing 
out  the  engine ;  also  that  such  a  rule  was  "  necessary."  He  was 
then  further  j^llowed  to  state  that  there  should  have  been  a  rule 
"  not  to  allow  a  hostler  to  leave  an  engine  alone  until  the  man  under 
there  to  hoe  out  was  out  of  there,"  and  also  "  by  placing  a  red  light 
on  each  end  of  the  engine."  He  did  not  state  these  rules  as  being 
necessary  or  proper  in  the  alternative,  but  coupled  them  together. 

In  submitting  the  case  to  the  jury  the  learned  trial  justice  held 
that  the  jury  must  determine  "  whether  those  two  specific  rules  or 
whether  one  of  them  should  have  been  adopted  by  the  defendant 
for  the  protection  of  this  plaintiff,"  and  subsequently  he  refused  to 
charge  "  that  the  adoption  of  both  the  rules  as  described  or  testified 
to  by  the  witness  Cooper  would  have  been  an  exercise  of  care  greater 
than  the  law  would  warrant  under  the  circumstances  of  the  case,  or 
than  the  defendant  under  the  circumstances  of  the  case  would  be 
required  to  exercise." 

Thus  we  have  it  that  the  witness  as  an  expert  was  allowed  to 
swear  that  it  was  "  necessary "  that  the  defendant,  in  the  proper 
operation  of  its  road,  should  prescribe  these  two  specific  rules,  and 
then  that  the  jury  were  permitted  upon  and  following  such  evidence 
to  charge  the  defendant  with  such  obligation. 

In  the  first  place  we  think  it  was  error  for  the  trial  court  to  refuse 
to  charge  the  request  of  the  defendant  above  quoted.  We  think 
it  may  properly  be  held  as  a  matter  of  law  that  the  defendant 
should  not  be  required  to  prescribe  and  observe  both  of  the  rules 
suggested.  If  the  hostler  remained  on  the  engine  while  his  fellow- 
servant  was  at  work  thereunder  hoeing  out  the  pan,  we  cannot  con- 
ceive how  it  could  be  necessary  to  have  any  further  precautions  in 
the  way  of  red  lights  placed  at  each  end  of  the  locomotive.     The 
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place  for  the  hostler  while  he  was  at  work  upon  the  engine  was  in. 
the  cab,  and  if  he  stayed  there  nobody  could  possibly  get  upon  the 
engine  and  put  it  in  motion  without  his  objection  and  warning. 
This  ought  to  be  sufficient  protection  for  any  contingency  which 
could  possibly  arise  outside  of  an  attempt  by  some  one  willfully  to 
take  possession  of  and  move  oflf  with  the  locomotive. 

In  the  second  place  we  think  it  was  incompetent  and  improper  to 
allow  the  witness  to  testify  in  effect  that  these  rules  were  "  neces- 
sary," thereby  meaning  that  they  were  necessary  and  indispensable 
to  a  proper  and  safe  operation  by  defendant  of  its  road. 

No  harm  at  least  could  have  come  from  allowing  the  witness  to 
state  that  either  of  the  rules  indicated  would  have  been  practical 
and  effective  to  prevent  an  accident  such  as  occurred.  This,  how- 
ever, was  so  self-evident  that  the  jury  could  have  comprehended  it 
without  a  sworn  statement  to  that  effect.  When,  however,  the  wit- 
ness was  allowed  to  go  further  and  testify  that  such  a  rule  was 
necessary ;  that  is,  that  the  road,  could  not  be  safely  operated  with- 
out it,  we  think  his  testimony  went  to  undue  lengths,  and  may  have 
had  an  improper  and  injurious  influence  with  the  jury. 

It  is  difficult  to  draw  always  the  line  beyond  which  expert  testi- 
mony may  not  go.  but  in  this  case  it  seems  clear  that  it  has  gone 
beyond  what  should  be  the  location  of  that  line  into  a  field  which 
was  pre-empted  by  the  jury. 

The  situation  to  be  dealt  with  in  this  case  was  a  comparatively 
easy  one.  There  was  not  involved,  as  in  some  cases,  any  complex 
machinery,  extensive  and  dangerous  structures,  subtle  and  not  easily 
understood  chemical  or  mechanical  elements  and  attributes  or  ques- 
tions of  the  resistance  by  various  materials  to  strains  or  pressure, 
and  the  proper  methods  of  putting  such  materials  together  to  resist 
the  same.  The  locomotive  as  it  stood  over  plaintiff  was  of  itself 
perfectly  harmless.  It  is  not  suggested  that  it  got  in  motion  through 
any  of  its  inherent  qualities  or  conditions.  It  only  became  harm- 
ful to  plaintiff  when  put  in  motion  by  a  careless  coemployee.  The 
main  element  at  least  to  be  considered  by  the  jury  was  the  liability 
of  a  negligent  servant  stepping  upon  and  putting  in  motion  the 
locomotive  without  knowing  whether  a  man  was  at  work  thereunder. 
We  assume  that  everybody  understood  that  engines  were  put  upon 
the  track  in  question  for  the  purpose  of  being  cleaned  out  and  that 
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the  only  way  they  could  be  cleaned  out  was  by  plaintiff  or 
somebody  else  going  under  them.  Simple  human  carelessness  was, 
therefore,  the  main  thing  to  be  guarded  against.  The  evidence  very 
completely  and  simply  put  before  the  jury  this  situation  and  also  by 
reference  to  the  history  of  eight  or  nine  years  the  liability  to  occur- 
rence of  such  a  thing  as  did  happen  when  plaintiff  was  injured. 
Under  these  circumstances,  the  jury  had  before  them  the  entire 
situation  and  were  perfectly  competent  to  decide  whether  it  was 
necessary  that  defendant  in  the  operation  of  its  road  should  prescribe 
some  rule. 

In  opposition  to  this  view  plaintiff  has  called  to  our  attention 
yarions  cases  in  which  the  court  has  in  substance  said  that  plaintiff 
could  not  recover  because  there  was  no  evidence  by  experts  or  other 
witnesses  to  show  that  any  rule  was  necessary  or  practicable  in  the 
case  nnder  review.  Each  case  upon  the  question  under  review 
must  be  largely  decided  by  its  own  peculiar  circumstances.  Further- 
more, we  do  not  regard  a  suggestion  like  the  above  as  sufficient  to 
lay  down  the  rule  that  a  witness  may  go  upon  the  stand  and  in 
terms  swear  that  a  certain  rule  is  necessary.  He  very  likely  might 
give  evidence  from  which  a  jury  could  say  this. 

In  the  next  place  our  attention  is  called  to  the  recent  case  of 
^inn  V.  Casddy  (165  N.  Y.  584)  as  a  substantially  controlling 
authority  upon  the  admissibility  of  the  expert  testimony  in  this 
case.     We  do  not,  however,  regard  it  as  such. 

Whatever  was  said  in  that  case  must  be  read  and  interpreted 
in  the  light  of  the  facts  and  issues  which  were  actually  before  the 
court  for  decision.  In  that  case  the  plaintiff  was  injured  by  the 
caving  in  of  the  bank  of  a  trench  which  was  in  process  of  construc- 
tion. This  trench  was  thirty-one  feet  deep  and  one  side  of  it  for 
a  distance  of  twenty  feet  ran  along  a  chimney  stack  foundation 
which  was  twenty  feet  deep,  the  stack  itself  being  over  one  hundred 
feet  high.  Tlie  trench  had  been  carried  down  at  an  angle  with  a 
"  batter  wall "  and  narrow  cuts  three  or  four  feet  deep  had  been 
made  starting  from  the  bottom  of  the  trench  and  running  at  right 
angles  through  the  wall  and  extending  upwards  to  within  about  a 
foot  of  the  foundation  and  which  cuts  were  filled  with  piers  of 
masonry  as  soon  as  made.  The  earth  between  the  tops  of  the  cuts 
and  the  bottom  of  the  foundation  was  hardpan  and  had  become 
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insecure  through  the  action  of  water.  Under  these  circumstances 
an  expert  was  allowed  to  state  that  the  method  of  constructing  the 
cut  for  the  purpose  of  underpinning  or  supporting  the  foundation 
of  the  stack  was  improper  and  to  state  what  in  his  opinion  would 
have  been  a  proper  method  to  render  it  safe  for  persons  working 
therein.  The  Court  of  Appeals,  in  sustaining  the  admission  of  this 
evidence,  amongst  other  things,  said :  ^^  It  is  quite  probable  that  there 
was  not  a  man  upon  the  jury,  unless  he  happened  to  be  an  expert, 
who  would  have  attempted  to  solve  the  problem  of  properly  sup- 
porting and  sustaining  the  chimney  in  question  without  calling  to 
his  aid  some  expert  advice  from  an  engineer  or  some  person  of 
experience  on  such  a  subject.  The  common  mind,  as  we  know, 
is  not  always  equal  to  the  proper  solution  of  such  a  problem  in  such 
an  emergency,  and  the  counsel  and  advice  of  engineers  or  persons 
of  experience  in  such  matters  is  always  valuable  and  desirable." 
And  again  :  ^^  The  contention  that  the  jury  could  have  drawn  the 
conclusion  as  well  as  the  engineer  is  not,  I  think,  correct.  It  is 
very  diflBcult  for  a  witness  to  picture  to  a  jury  in  words  the  real 
sitnation  that  confronted  the  plaintiff  at  the  moment  that  he  stepped 
into  the  trench  by  the  direction  of  the  master.  It  would  be  still 
more  difficult  for  them  to  determine  what  should  have  been  done  in 
order  to  make  the  place  where  the  plaintiff  was  injured  reasonably  safe 
and  suitable  for  the  workmen.  To  say  that  an  engineer  of  experi- 
ence in  such  matters  could  not  assist  the  jury  by  an  expression  of 
opinion  would  be  to  ignore  well-known  facts  and  to  disregard  the 
principle  upon  which  the  opinions  of  experts  are  received  in  evi- 
dence." And  the  learned  court  in  fortification  of  its  opinion  that 
the  evidence  in  that  particular  case  was  admissible  cited  a  line  of 
antborities  in  which  similar  expert  testimony  had  been  held  compe- 
tent In  accordance  with  the  principles  ah'eady  adverted  to  by  us 
the  cases  so  cited  almost  uniformly  involved  questions  of  construc- 
tion or  of  the  strength  of  materials  and  the  proper  method  of 
arranging  the  same  to  sustain  weight ;  of  the  strain  which  would  be 
pot  upon  structures  by  various  uses ;  of  the  proper  construction  and 
Qse  of  various  machines.  The  cases  so  cited  in  approval  of  the  aoc- 
trine  laid  down  in  the  case  under  review  plainly  disclosed  situations 
and  issues  which  could  not  be  so  put  before  a  jury  as  to  secure  an 
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intelligent  judgment,  but  which  clearly  could  be  explained  and  eluci- 
dated by  the  opinions  of  people  especially  expert  therein. 

It  will  be  seen  that  the  issue  presented  in  the  case  at  bar  was 
very  different  from  and  very  much  simpler  than  the  ones  involved 
in  the  Finn  case  and  those  other  cases  cited  therein. 

It  seems  to  us  that  this  case  comes  more  within  the  principles  of 
Ferguson  v.  IluhheU  (97  N.  Y.  507),  where  the  issue  involved  was 
whether  it  was  negligent  to  set  fire  to  fallow  land  at  a  dry  season  of 
the  year  when  the  wind  was  blowing  a  strong  gale.  All  of  the 
conditions  which  surrounded  the  act  complained  of  were  simple  and 
easily  understood.  They  were  all  spread  out  before  the  jury  by  the 
evidence  and  it  was  held  that  the  jury  were  perfectly  competent  to 
form  a  judgment  upon  the  matters  involved  and  that  it  was  error  to 
allow  the  evidence  of  experts  that  such  act  was  or  was  not  negligent. 

This  case  seems  much  less  to  call  for  the  opinion  given  by  the 
expert  than  did  the  case  of  Vcm  Wyclden  v.  City  of  Brooklyn 
(118  N.  Y.  424)  for  the  evidence  there  offered.  In  that  case  the  trial 
court  refused  to  allow  an  expert  to  give  as  his  opinion  that  certain 
sunken  wells  would  not  draw  water  from  a  specified  source.  The 
Court  of  Appeals  sustained  this  ruling,  saying :  "  While  it  is  no 
longer  a  valid  objection  to  the  expression  of  an  opinion  by  a  witness, 
that  it  is  npon  the  precise  question  which  the  jury  are  to  determine, 
*  *  *  evidence  of  that  character  is  only  allowed  when,  from 
the  nature  of  the  case,  the  facts  cannot  be  stated  or  described  to  the 
jury  in  such  a  manner  as  to  enable  them  to  form  an  accurate  judg- 
ment thereon,  and  no  better  evidence  than  such  opinions  is 
attainable." 

The  principles  laid  down  in  the  very  careful  opinion  in  the  case 
of  Schwander  v.  Birge  (46  Hun,  66)  seem  to  us  very  applicable 
tp  the  disposition  of  the  present  appeal.  In  that  case  the  intestate 
was, killed  while  attempting  to  escape  from  an  upper  floor  of  a 
building  used  by  defendant  for  manufacturing  purposes.  The 
alleged  negligence  consisted  in  not  providing  sufficient  means  of 
egress  from  the  building.  Upon  the  trial  the  defendant's  superin- 
tendent was  allowed  to  state  in  substance  that  the  facilities  supplied 
did  constitute  ^^  a  proper  and  sufficient  mode  of  access  and  egress 
from  the  building  under  any  circumstances,"  and  that  from  the  expe- 
rience which  he  had  had  and  in  the  exercise  of  his  judgment  he  did 


Digiti 


ized  by  Google 


LANE  v.  NEW  YORK  CENTRAL  &  H.  R.  R.  R.  CO.    47 
App.  Div.]  Fourth  Dbpabtmbnt,  March,  1904. 

regard  the  stairs  and  the  door  famished  ^^  as  a  sufficient  and  proper 
mode  of  egress  if  any  accident  occurred."  The  appellate  court  held 
that  it  was  improper  to  allow  this  evidence,  stating,  in  substance,  that 
the  question  whether  the  means  of  egress  were  reasonably  safe  and  all 
that  due  care  required  of  the  defendant  to  provide  for  his  employees 
was  for  tlie  jury ;  that  that  was  one  of  the  vital  questions  to  be 
determined  by  them,  and  that  the  entire  location  and  situation  could 
be  stated  and  a  complete  description  of  the  room  involved  given  so 
as  to  convey  to  the  jury  an  intelligent  understanding  of  the  situa- 
tion, and  that  under  such  circumstances  the  rules  of  evidence  required 
that  the  testimony  of  a  witness  should  be  confined  to  a  statement  of 
the  facts,  and  that  the  conclusions  or  opinions  of  witnesses  should 
not  be  permitted  in  evidence.  The  court  in  its  excellent  opinion, 
after  a  careful  review  of  many  authorities  bearing  on  this  question, 
says:  "The  governing  rule  deduced  from  tlie  cases  permitting  the 
opinions  of  witnesses  is  that  the  subject  must  be  one  of  science  or 
fildll  or  one  of  which  observation  and  experience  have  given  the 
opportunity  and  means  of  knowledge,  which  exists  in  reasons  rather 
than  descriptive  facts,  and,  therefore,  cannot  be  intelligently  cora- 
manicated  to  others  not  familiar  with  the  subject  so  as  to  possess 
them  with  a  full  understanding  of  it.  In  the  case  at  bar  none  of 
the  elements  requisite  to  the  opinion  of  an  expert  seem  to  exist  in 
reference  to  the  subject  of  inquiry  referred  to.  It  involved  no  ques- 
tion of  architecture  as  such,  no  combination  of  forces  or  strength  of 
Btructural  support  requiring  scientific  or  mechanical  deduction." 

We,  therefore,  reach  the  conclusion  in  this  case  that  it  was 
improper  to  allow  the  witness  to  invade  the  jurisdiction  of  the  jury 
and  to  express  his  opinion  as  to  the  necessity  of  certain  specified 
mles,  thus  supplanting  and  forestalling  the  action  of  the  jury  upon 
the  vital  question  in  the  case  without  any  of  those  adequate  reasons 
therefor  which  at  times  may  concededly  exist. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

Spring  and  Stovee,  JJ.,  concurred ;  Williams,  J.,  concurred  in 
result  upon  the  ground  of  assumed  risk ;  McLennan,  P.  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein. 
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Bebnard  Murphy^  Respondent,  v.  Patrick  Halltnan  and  Jambs 
Hallinan,  Appellants. 

Bkuting — explosion  of  one  of  two  dynamite  charges  creating  a  fissure  communicating 
with  the  unexploded  charge  —  injury  to  a  servant  by  tlie  premature  eoeplosion  of  the 
latter  charge  in  consequence  of  the  existence  of  such  fissure — when  the  master  is  not 
liable  unless  Tie  knew  of  th^  fissure. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  defendants,  who  were  copartners,  were  engaged  in  excavating  rock  by  means 
of  dynamite  and  that  the  plaintiff  was  in  their  employ ;  that  two  holes  were  drilled 
in  the  rock  six  feet  apart,  one  of  the  holes  being  drilled  in  a  ledge  which  was  about 
a  foot  higher  than  the  ledge  in  which  the  other  hole  was  drilled;  that  the  upper 
hole  was  four  and  a  half  feet  long  and  the  lower  hole  three  and  a  half  feet  long; 
that  both  holes  were  charged  with  dynamite  and  that  an  attempt  was  made  to 
explode  such  dynamite,  but  that  the  dynamite  in  the  lower  hole  did  not 
explode;  that  by  the  explosion  of  the  charge  in  the  upper  hole  a  loose  rock  was 
thrown  on  top  of  the  lower  ledge  of  rock  near  the  hole  which  contained  the 
unexploded  charge;  that  while  the  plaintiff  was  attempting  to  remove  the 
unexploded  charge  with  a  metal  spoon  and  while  one  of  the  defendants  and  an 
assistant  were  hammering  upon  the  detached  piece  of  rock,  the  dynamite  in  the 
lower  hole  exploded  injuring  the  plaintiff. 

The  plaintiff  gave  evidence  tending  to  show  that  as  a  result  of  the  explosion  of 
the  charge  in  the  upper  hole  a  seam  about  a  quarter  of  an  inch  wide  was  created 
which  ran  through  the  lower  hole,  and  that  the  ledge  upon  which  the  detached 
piece  of  rock  lay  had  itself  become  somewhat  loosened.  The  plaintiff  claimed 
that  the  hammering  upon  the  detached  piece  of  rock  resting  upon  the  loose 
rock  next  to  the  lower  hole  communicated  a  jar  to  the  dynamite  in  that  hole 
and  exploded  it. 

The  evidence  established  that  the  explosion  could  not  have  been  occasioned  by 
the  hammering  had  the  seam  and  the  loosening  of  the  adjacent  rock  not 
existed.  There  was  no  direct  evidence  that  the  defendant,  James  HalUnan, 
who  was  present  at  the  time  of  the  accident,  knew  of  the  existence  of  the 
seam,  and  the  jury  might  properly  have  found  that  he  did  not  have  such 
knowledge. 

ffeld,  that  it  was  improper  for  the  court  to  refuse  to  charge,  "  that  unless  the 
defendants  knew,  or  the  defendant  James  Hallinan  knew,  that  the  rock  on  the 
south  side  of  the  hole;  on  the  south  side  of  the  crack  running  through  the 
lower  hole,  was  loose  at  the  time  of  an  attempt  to  split  the  rock  with  the 
wedge  that  then  there  can  be  no  recovery;"  and,  "that  the  defendant  James 
Hallinan,  and  consequently  the  defendants  in  this  case,  cannot  be  guilty  of 
negligence  if  James  Hallinan  did  not  know  of  the  existence  of  the  crack 
running  through  the  lower  hole; " 

That,  in  the  absence  ot  evidence  that  the  explosion  of  the  charge  in  the  upper 
hole  was  liable  to  create  a  fissure  running  through  the  lower  hole,  ft  was  not 
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incumbeDt  upon  the  defendant  James  Hallinan,  who  was  present  at  the  time 
of  the  accident,  to  make  an  examination  for  the  purpose  of  seeing  whether 
tliat  condition  existed. 

Appeal  by  the  defendants,  Patrick  Hallinan  and  another,  from 
s  jadgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Herkimer  on  the  13th 
day  of  April,  1903,  upon  the  verdict  of  a  jury  for  $1,600,  and  also 
from  an  order  entered  in  said  clerk's  oflSce  on  the  10th  day  of  April, 
1903,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 

The  judgment  appealed  from  dismissed  the  complaint  as  to  Peter 
Hallinan,  one  of  the  original  defendants,  and  from  that  part  thereof 
no  appeal  is  taken. 

Charles  J.  Pcdiner^  for  the  appellants. ' 
Robert  F.  lAmngstonj  for  the  respondent. 

HisoocK,  J. : 

This  action  was  brought  to  recover  damages  resulting  from  the 
unexpected  explosion  of  a  charge  of  dynamite  employed  for  blasting 
purposes,  and  which  it  is  claimed  was  caused  by  the  negligent  act 
of  one  of  the  defendants,  who  were  copartners,  in  hammering  a 
rock  near  the  hole  where  the  dynamite  was. 

We  think  the  learned  trial  justice  committed  error  in  refusing 
to  charge,  as  requested  by  defendants,  upon  certain  propositions 
assuming  want  of  knowledge  of  the  condition  of  the  hole  containing 
the  dynamite. 

The  defendants  were  engaged  in  cleaning  out  some  rock  in  the 
city  of  Little  Falls  for  the  purpose  of  erecting  a  building.  Plaintiff 
was  in  their  employ.  It  was  necessary  to  blast  the  rock  and  for 
this  purpose  upon  the  occasion  in  question  two  holes  had  been 
drilled  therein.  These  were  about  six  feet  apart.  One  was  drilled 
in  a  bed  of  rock  about  a  foot  higher  than  the  other.  The  upper 
hole  was  about  four  feet  and  a  half  long,  and  the  other  one  a  foot 
shallower.  A  charge  of  dynamite  was  put  in  each  and  an  attempt 
made  to  explode  the  same.  The  charge  in  the  lower  hole,  however, 
did  not  explode  and  subsequently  the  plaintiff  with  a  metal  spoon 
App.  Div.— Vol.  XCIIL        4 
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was  engaged  in  tiying  to  remove  it.  A  loose  rock,  thrown  out  by 
the  blast  which  did  explode,  lay  on  top  of  the  table  of  rock  near  the 
hole  which  held  the  nnexploded  charge.  Evidence  was  given  in 
behalf  of  plaintiff  tending  to  show  that  as  a  result  of  the  explosion 
in  the  upper  hole  a  seam  was  created  about  a  quarter  of  an  inch 
wide  running  through  the  lower  hole  and  that  the  bed  rock  next 
the  hole  and  upon  which  lay  the  detached  piece  of  rock  already 
referred  to,  had  itself  become  somewhat  loosened ;  that  while  plain- 
tiff had  his  spoon  out  of  the  hole  and  concurrently  with  the  ham- 
mering by  the  defendant  James  Hallinan  and  his  assistant  upon  the 
detached  piece  of  rock  the  charge  of  dynamite  in  the  hole  exploded. 
The  claim  of  plaintiff  is  tliat  the  hammering  upon  the  detached  piece 
resting  upon  the  loose  rock  next  to  the  hole  communicated  such  a  jar 
to  the  dynamite  as  to  explode  it. 

While,  as  stated,  there  was  evidence  tending  to  show  the  exist- 
ence of  these  conditions,  it  was  very  emphatically  disputed  by 
opposing  testimony  given  in  behalf  of  the  defendants,  and  they 
urge,  not  only  that  they  did  not  set  off  the  dynamite  by  any  ham- 
mering which  was  done,  but  that,  upon  the  other  hand,  the  plaintiff 
undoubtedly  set  it  off  by  striking  the  charge  or  the  cap  tlierein 
with  his  metal  spoon.  Whatever  may  be  the  truth  in  respect  to 
this,  there  does  not  seem  to  be  any  opportunity  for  plaintiff  to  suc- 
cessfully claim  that  tlie  striking  done  by  the  defendant  James  Halli- 
nan and  his  assistant  could  possibly  have  set  off  the  charge  of  dyna- 
mite unless  there  was  a  seam  through  tlie  hole  where  it  rested  and 
the  rock  adjoining  the  hole  had  become  more  or  less  loosened.  The 
evidence  given  at  least  by  one  or  more  of  the  witnesses  called  by 
plaintiff  leaves  in  the  mind  considerable  uncertainty  whether  under 
all  of  the  circumstances  the  dynamite  could  have  been  exploded  by 
the  hammering,  even  assuming  that  there  was  a  seam  through  the 
hole.  Certainly  all  of  tlie  evidence  leaves  no  doubt  that  the  explosion 
could  not  have  been  occasioned  by  the  hammering  if  the  seam  and 
the  loosening  of  the  adjacent  rock  were  not  present. 

While  defendants'  evidence  disputed  the  existence  of  this  seam 
and  the  loosening  of  the  adjacent  rock,  it  still  perhaps  might  have 
been  permissible  for  a  jury  to  find  that  the  defendant  present  knew 
of  it,  if,  as  claimed  by  plaintiff,  it  did  actually  exist.  Such  finding, 
however,  would  have  been  somewhat  by  way  of  inference.     There 
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was  DO  direct  evidence  which  conclusively  established  that  the 
defendant  James  Hallinan  did  know  of  the  seam  if  it  was  there. 
After  the  discharge  of  the  blast  in  the  other  hole  there  was  more  or 
less  debris  around  the  lower  one  and  the  said  defendant  was  at  work 
upon  and  around  the  detached  piece  of  rock  before  mentioned. 
A  finding  by  the  jury  that  he  did  not  know  of  the  seam  through 
the  hole  and  the  dislodgement  of  the  rock  around  it  would  have 
been  sustained  by  the  evidence. 

Under  such  circumstances  the  learned  court  was  requested  and 
refused  to  charge  ^^  that  unless  the  defendants  knew,  or  the  defend- 
ant James  Ilallinan  knew,  that  the  rock  on  the  south  side  of  the 
hole ;  on  the  south  side  of  the  crack  running  through  the  lower 
hole,  was  loose  at  the  time  of  an  attempt  to  split  the  rock  with  the 
wedge  that  then  there  can  be  no  recovery ; "  also,  "  that  the  defend- 
ant James  Hallinan,  and  consequently  the  defendants  in  this  case 
cannot  (could  not)  be  guilty  of  negligence  if  James  Ilallinan  did 
not  know  of  the  existence  of  the  crack  running  through  the  lower 
hole,"  By  such  refusal  to  charge  upon  an  assumption  of  facts 
which  might  have  been  found  by  the  jury,  the  trial  justice  neces- 
Barily  permitted  the  jury  to  find  that  the  defendants,  through  the 
one  there  engaged,  ought  to  have  known  of  the  alleged  condition 
even  if  they  did  not ;  that  in  the  exercise  of  the  necessary  care  and 
diligence  the  latter  should  have  examined  and  detected  the  presence 
of  the  conditions  which  are  said  to  have  led  up  to  the  accident.  We 
think  that,  under  all  of  the  circumstances  surrounding  the  accident, 
this  imposed  upon  the  defendants  a  higher  degree  of  responsibility 
than  was  proper. 

The  case  was  submitted  upon  the  theory,  as  we  understand  it,  that 
the  jury  might  find  the  defendants  liable  because  of  the  personal  neg- 
ligence of  the  defendant  James  Hallinan  in  striking  the  rock.  We 
think  that  practically  and  in  effect  that  was  the  charge  made.  An 
attempt  to  apply  to  the  solution  of  the  case  those  principles  which 
relate  to  the  furnishing  to  the  employee  of  a  suitable  place  in  which 
to  work  seems  somewhat  remote.  Upon  the  theory  of  the  plaintiff 
the  place  at  which  he  was  put  to  work  was  safe  enough  in  the  absence 
of  the  personal  acts  of  one  of  the  defendants.  In  the  absence  of 
those  acts  it  is  insisted  that  the  accident  would  not  have  happened, 
and,  therefore,  the  narrow,  specific,  practical  question  is  whether 
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the  defendants  were  guilty  of  negligence  upon  such  an  assamption 
of  facts  as  was  made  in  the  requests  to  charge  already  referred  to. 

As  already  suggested,  these  requests  leave  to  be  determined  by  ub 
tlie  question  whether,  before  defendant  did  or  permitted  the  ham- 
mering, he  ought  to  have  assumed  that  the  lower  hole  might  have 
been  broken  into,  and  should  have  examined  for  tuch  conditions. 
The  two  holes  were  six  feet  apart,  and  the  bed  rock  in  that  locality 
in  which  the  holes  were  located  was  solid  gneiss  rock.  There  is  no 
evidence  to  indicate  that  the  explosion  of  such  a  blasting  charge  as 
was  used  was  liable  to  create  a  fissure  running  through  the  hole  cod- 
taining  the  charge  which  did  not  explode.  So  far  as  we  are  able  to 
discover,  there  is  no  evidence  to  indicate  that  a  man  exercising  ordi- 
nary care  and  caution  and  prudence  and  foresight,  even  in  the  use  of 
such  explosives  as  dynamite,  ought  to  have  foreseen  the  conditions 
which  by  plaintiff  are  said  to  have  arisen.  Apparently  the  resnlt 
of  the  refusals  to  charge  and  of  the  findings  by  the  jury  was  to  hold 
that  simply  because  a  blast  had  exploded  in  one  place  the  defend- 
ants ought  to  have  known  that  there  would  be  a  crack  in  a  solid 
rock  six  feet  away.  We  think  that  the  enforcement  of  such  a 
rule  of  liability  upon  the  evidence  in  this  case  would  practically 
amount  to  making  the  defendants  insurers  against  all  possible  con- 
tingencies, and  of  requiring  them  to  anticipate  and  foresee  and  look 
out  for  conditions  which  no  man  in  the  exercise  of  ordinary  care 
would  be  required  to  anticipate. 

Various  other  questions  are  suggested  in  the  case  which  we  do 
not  regard  as  essential  to  decide  in  view  of  the  conclusions  reached 
i:pon  the  branch  discussed. 

The  judgment  and  order  should  be  reversed. 

All  concurred ;  McLennan,  P.  J.,  Spring  and  Stover,  JJ.,  upon 
the  additional  ground  that  the  verdict  was  against  the  weight  of  the 
evidence. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellants  to  abide  event,  upon  questions  of  law  and  of  fact 


Digiti 


ized  by  Google 


WOOD  V.  K  T.  CENTRAL  &  H.  R.  R.  R.  CO.      53 
App.  DIv.]  Fourth  Department,  March,  1904. 


Charles  B.  Wood,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

SitgUffenee — exeawitum  hy  a  railroad  company  of  a  trench  encroac/Ung  upon  the 
prmue»  of  a  atation  agent  —  ir^ury  to  the  station  agent  by  falling  into  the 
trench^ when  he  cannot  be  charged,  as  matter  of  law,  with  knowledge  of  its 
eastenee-~drfense  that  he  would  probably  have  run  into  a  switch  even  if  the  trench 
had  not  encroached  on  his  premises. 

Id  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  plaintiff  was  employed  as  a  station  agent  by  the  defendant  railroad  com- 
pany and  that  he  occupied  a  house  and  lot  adjoining  the  railroad  lands;  that  in 
ooDstmcting  a  derailing  switch  at  the  station  the  railroad  company  excavated 
a  trench  twenty-three  inches  deep  and  about  three  feet  wide;  that  the  trench 
eocToached  upon  the  plaintiff's  premises  for  a  distance  of  four  feet  and  was 
located  in  the  line  of  a  passageway  which  the  plaintiff  was  accustomed  to  use 
extending  from  the  plaintiff's  front  door  to  the  station;  that  while  the  plaintiff 
was  proceeding  from  his  home  to  the  station  along  this  passageway  after  dark 
he  fell  into  the  trench  and  was  injured. 

The  plaintiff  gave  evidence  tending  to  show  the  existence  of  certain  obstructions 
which  prevented  him  from  seeing  or  knowing  of  the  trench.  It  appeared  that 
the  derailing  switch  was  located  about  125  feet  from  the  station  and  about  20 
feet  from  the  plaintiff's  house;  that  the  plaintiff  had  been  advised  by  the  rail- 
road company  of  the  installation  of  the  derailing  switch  and  that  under  the 
rules  of  the  railroad  company  he  was  charged  with  the  general  supervision  of 
the  property  at  and  around  the  station. 

Bdd,  that  it  was  error  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  knew  or  should 
have  known  of  the  existence  of  the  trench  and  was,  therefore,  guilty  of  con- 
tributory negligence  in  falling  into  it; 

That  the  defendant  could  not  be  relieved  from  liability  upon  the  theory  that 
&e  plaintiff  would  probably  have  run  into  the  switch  even  if  it  had  not 
encroached  upon  his  premises. 

KcLEirNAN,  P.  J.,  and  Williams,  J.,  dissented. 

Appeal  by  the  plaintiff,  Charles  B.  Wood,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Jefferson  on  the  27th  day  of  May, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Jefferson  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  2d  day  of  June,  1903,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
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I^red  B.  Pitcher^  for  the  appellant. 
Henry  PurcM^  for  the  respondent. 

HisoooK,  J. : 

This  action  was  brought  by  plaintiff  to  recover  damages  claimed 
to  have  been  sustained  through  falling  into  a  trench  constructed  in 
part  upon  his  premises  by  defendant  while  building  a  switch  upon 
its  road. 

The  plaintiff  was  nonsuited,  and  such  disposition  appears  to  have 
been  made,  and  its  correctness  is  now  sought  to  be  upheld,  princi- 
pally upon  the  grounds  that  plaintiff  knew,  or  ought  to  have  known, 
of  the  existence  of  the  trench  into  which  he  fell ;  and,  secondly^  that 
if  such  trench  had  not  been  upon  his  premises,  but  had  been  entirely 
upon  the  premises  of  the  defendant,  he  probably  would  have  met 
this  accident  just  the  same,  and,  therefore,  ought  not  to  be  allowed 
to  recover.  We  think  that  the  disposition  of  the  case  made  by  the 
learned  trial  justice  was  incorrect  and  should  be  reversed. 

Defendant  had  a  station  at  what  is  known  as  Evans  Mills  or 
Evans.  Its  tracks  there  run  substantially  east  and  west.  Easterly 
of  the  station  house  a  highway  runs  north  and  south.  Adjoining 
the  railroad  lands  upon  the  south  was  a  house  and  lot  occupied  at 
the  time  of  the  accident  by  the  plaintiff.  Plaintiff  was  defendant's 
station  agent  at  the  place  in  question.  Upon  October  15,  1901, 
defendant  through  its  employees  had  been  engaged  in  putting  a 
derailing  switch  at  what  was  known  as  the  Lawton  siding  at  Evans. 
In  so  doing  it  had  constructed  a  trench  twenty-three  inches  deep, 
about  three  feet  wide  and  extending  upon  plaintiff's  premises  about 
four  feet.  This  excavation  was  located  in  the  line  of  a  passageway 
extending  from  plaintiff's  front  door  to  the  station  house,  which  he 
was  accustomed  to  use  in  going  back  and  forth  between  these  points. 
There  was  also  another  pathway  extending  from  the  rear  of  his 
house  to  the  station  house,  which  he  used  part  of  the  time.  Upon 
the  evening  of  October  sixteenth,  and  after  it  had  become  dark, 
plaintiff  had  occasion  in  the  course  of  his  business  to  go  from  his 
house  to  the  station  house,  and  while  proceeding  along  the  first 
mentioned  pathway  or  course  of  travel  used  by  him,  ran  into  the 
trench  as  it  extended  upon  his  premises,  and  sustained  injuries  which 
occasioned  the  commencement  of  this  suit 
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It  seems  to  be  conceded  upon  the  argament  of  this  appeal  that 
the  jury  had  the  right  to  find  upon  tlie  evidence  that  defendant 
had  without  authority  extended  an  open  trench  upon  plaintiff's 
premises  and  into  which  he  fell.  This  being  so,  it  follows  that  the 
jury  would  have  had  the  further  right  to  find  that  this  conduct  upon 
the  part  of  defendant  was  wrongful  and  improper,  and  might  be  the' 
basis  for  a  recovery  by  plaintiff. 

It  is  urged  that  plaintiflE  did  not  upon  the  occasion  of  his  accident 
use  tliat  degree  of  care  and  caution  in  approaching  the  railroad 
tracks  which  generally  and  under  ordinary  circumstances  should  be 
used.  We  think  that  this,  however,  independent  of  any  special 
considerations  applicable  to  this  case,  was  a  question  of  fact  for  the 
jury. 

Bnt,  as  stated  above,  it  is  especially  contended  that  plaintiff  knew  ok 
oagbt  to  have  known  of  the  existence  of  this  trench,  and  that  for  this 
reason  he  was  guilty  of  contributory  negligence.  This  contention 
is  especially  based  upon  two  groups  of  facts  appearing  in  the  case. 
Upon  October  fifteenth  defendant's  supervisor  of  bridges  tele- 
graphed from  De  Kalb  to  defendant's  trainmaster  at  Watertown 
that  the  derailing  switch  had  been  placed  in  the  Lawton  siding  at 
Evans,  and  this  telegram  was  sent  to  plaintiff  at  Evans,  having 
indorsed  upon  it  "  Note  and  return.  F.  E.  M.,"  and  the  plaintiff, 
upon  receipt  of  it,  indorsed  thereon  "  O.  K.  C.  B.  W."  for  his 
initials,  and  ''  10-16  "  for  the  month  and  day.  Plaintiff  admitted 
upon  the  stand  that  the  last  indorsement  was  his,  and  that  he  knew 
what  switch  was  referred  to  at  the  time.  We  do  not  think,  how- 
ever, that  this  telegram  and  this  indorsement  of  plaintiff's  thereon 
charged  him  as  matter  of  law  with  knowledge  that  defendant  had 
dug  a  trench  upon  his  premises  or  created  the  conditions  which  it  is 
claimed  resulted  in  his  accident.  In  a  general  way  his  indorsement 
of  the  telegram  implied  a  knowledge  that  a  switch  had  been  put  in 
upon  this  siding,  but  we  do  not  think  that  either  his  indorsement 
upon  the  telegram  or  his  duty  as  station  agent,  to  which  we  shall 
hereafter  refer,  called  upon  him  to  personally  inspect  the  location  of 
the  switch  and  have  knowledge  of  all  of  the  details  which  had 
attended  its  location,  and  that  it  would  be  error  as  matter  of  law  to 
charge  him  with  such  knowledge. 

The  second  group  of  facts  relied  upon  to  charge  plaintiff  with 
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knowledge  of  the  conditions  which  brought  abont  his  accident  are 
as  follows :  The  switch  in  question  was  put  in  abont  125  feet  from 
the  station  and  about  20  feet  from  tlie  plaintiflPs  house.  The 
book  of  rules  furnished  by  defendant  to  plaintiflE  and  with  which 
he  must  be  assumed  to  have  been  familiar  contained,  among  other 
things,  the  following : 

"  They  (station  agents)  will  have  charge  of  the  business  of  the 
Company  at  the  station,  all  property  connected  therewith  and  all 
persons  employed  thereat. 

"  Keep  the  station  and  grounds  in  proper  condition  for  the  com- 
fort and  convenience  of  patrons.     *     *     *. 

'^  See  that  the  station  is  supplied  with  the  necessary  lanterns^ 
flags  and  torpedoes,  and  that  they  are  ready  for  immediate 
use.     *    *     *. 

"They  must  know  all  switches  and  frogs  at  their  stations  are 
in  safe  condition  for  use  and  that  all  signals  are  in  proper  working 
order.     *     *    *. 

"  Be  responsible  for  the  care  and  display  of  switch  lamps  *  *  * 
and  see  that  they  are  lighted  from  sundown  to  sunidse." 

Plaintiff  gave  evidence  witli  reference  to  certain  obstructions 
which  prevented  his  seeing  or  knowing  of  this  trench,  and  by  his 
evidence  made  his  knowledge  thereof  a  question  of  fact  for  the  jury, 
unless  he  is,  by  virtue  of  the  rules  above  quoted,  to  be  charged  aa 
matter  of  law  with  such  knowledge.  We  think  again  that  the 
defendant's  contention  in  this  respect  is  erroneous.  Concededly 
such  work  as  the  construction  of  switches  and  the  supervision  of 
tracks  was  not  in  defendant's  line  of  duty,  but  was  under  the  care 
and  custody  and  control  of  another  department  of  defendant's  road. 
In  a  general  way  the  station  agent  was  undoubtedly  charged  with 
general  supervision  of  the  property  at  and  around  the  station. 
Under  ordinary  circumstances,  as  between  him  and  the  defendant, 
he  was  undoubtedly  charged  with  the  duty  of  knowing  that  the 
switches  and  signals  were  in  working  order  around  the  station.  But 
manifestly  the  rules  upon  this  subject  applied  to  switches  and  sig- 
nals which  were  in  use  and  operation.  Concededly  the  switch  in 
question  was  not  in  safe  condition  for  use  while  it  was  being  con- 
structed, and  we  do  not  think  that  it  can  be  said,  at  least  as  a  mat- 
ter of  law,  that  plaintiff  was  so  charged  with  the  duty  of  keeping 
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watch  of  it  while  it  was  being  put  in  and  before  it  was  completed, 
that  it  can  be  held  that  he  knew  all  about  its  condition  and  the 
means  and  details  which  were  being  employed  to  get  it  into  a  con- 
dition where  it  could  be  operated. 

Lastly,  we  do  not  regard  the  suggestion  made  by  the  learned  trial 
justice  in  disposing  of  this  case ;  that  if  this  trench  had  not  been 
upon  plaintiffs  premises  he  undoubtedly  would  have  run  into 
defendant's  switch  after  he  had  proceeded  further  along,  is  a  ten- 
able ground  for  dismissing  the  complaint.  We  are  not  aware  of 
any  authority  which  has  gone  so  far  as  to  hold  under  the  circum- 
stances of  this  case  that  a  defendant  may  be  reheved  of  liability  for 
a  wrongful  act  upon  the  theory  that  even  if  it  had  not  acted  improp- 
erly, still  the  plaintiff  probably  would  have  got  injured  in  some 
other  way. 

The  judgment  and  order  should  be  reversed. 

All  concurred,  except  McLennan,  P.  J.,  and  Wiluams,  J., 
dissenting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event. 


August  ITihlein  and  Michael  J,  McManus,  Appellants,  v.  Mar- 
GABET  Matthews,  Respondent. 

Btformatian  of  a  qmtdaim  deed  to  cu  to  exempt  from  its  operation  a  covenant 
retraining  the  use  of  the  land  for  saloon  purposes  —  vfheii  such  relitf  will  b6 
granted. 

An  agreement  was  made  between  Michael  J.  McManus  and  Margaret  Matthews, 
who  were  the  owners  of  adjoining  lots,  by  which  McManus  granted  to  Mrs. 
Matthews  a  strip  of  land  three  and  one-half  inches  wide  upon  his  easterly  line 
and  the  right  to  use  the  easterly  wall  of  the  building  upon  his  lot  as  her  west- 
erly wall.  Mrs.  Matthews  granted  to  McManus  for  a  liraite(i  period  a  right  of 
way  over  her  premises,  and  also  covenanted  and  agreed  that  she  would  'not 
use  or  allow  her  said  building  (then  to  be  erected)  to  be  used  or  occupied  for  a 
period  of  five  years  from  the  date  of  this  (said)  instrument,  as  a  place  for  the 
sale  of  ales,  beers,  wines  or  liquors." 

Subsequently,  when  Mrs.  Matthews  attempted  to  obtain  a  loan  upon  her  prem- 
ises, it  appeared  that  there  was  some  question  as  to  her  title  to  a  strip  of  land 
adjacent  to  the  lot  owned  by  McManus,  and  that  McManus  might  possibly 
make  a  claim  thereto. 
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Thereafter  McManus,  upon  the  application  of  Mrs.  Matthews,  executed  a  quit- 
claim deed  of  the  premises  adjoining  his  lot.  The  deed  excepted  from  its 
operation  the  right  of  way  heretofore  mentioned,  but  did  not  except  from  its 
operation  the  covenant  restraining  Mrs.  Matthews  from  using  her  land  for 
saloon  purposes.  The  Court  of  Appeals  having  decided  that  the  legal  effect 
of  the  quitclaim  deed  was  to  cancel  this  restrictive  covenant,  McManus 
brought  an  action  to  have  the  quitclaim  deed  reformed  so  as  to  except  the 
restrictive  covenant  from  its  operation. 

The  quitclaim  deed  was  executed  for  the  sole  purpose  of  curing  the  defect  of 
title  above  mentioned,  and  the  restrictive  covenant  was  not  considered  by  the 
parties.  At  the  time  of  the  execution  of  the  quitclaim  deed  a  saloon  business 
was  being  conducted  on  the  lot  owned  by  McManus. 

Bdd,  that  McManus  was  entitled  to  have  the  deed  reformed,  under  the  rule  that 
where  parties  through  ignorance,  inadvertence  or  lack  of  appreciation  of  their 
acts  have  made  a  contract  different  from  what  was  intended,  equity  will  give 
relief  by  so  changing  the  instrument  that  as  written  it  will  conform  to  the 
agreement  as  made. 

Appeal  by  the  plaintifis,  August  TTihlein  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  10th  day 
of  July,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Monroe  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

Henry  M,  Hill,  for  the  appellants. 
George  E,  MiUimariy  for  the  respondent. 

Hi8CX)CK,  J. : 

This  action  was  brought  to  secure  the  reformation  of  a  quitclaim 
deed  executed  by  the  plaintiff  McManus  to  the  defendant  Matthews^ 
so  that  it  would  exempt  from  its  operation  and  not  affect  the  pro- 
visions of  a  certain  contract  theretofore  made  between  the  parties 
thereto,  whereby  the  defendant  was  restrained  from  using  her 
premises  for  saloon  purposes  for  a  certain  period.  The  learned 
trial  justice  before  whom  the  case  was  tried  found  and  decided  upon 
the  merits  that  the  plaintiffs  did  not  establish  a  case  for  such  relief 
and,  therefore,  dismissed  their  complaint  as  above  stated.  In  this 
determination  we  think  he  committed  such  error  as  to  call  for  a 
reversal  of  the  judgment  appealed  from. 

The  plaintiff  McManus  and  the  defendant  Matthews  were  owners 
of  adjoining  lots  in  the  city  of  Rochester,  the  lands  of  the  latter 
lying  east  of  those  of  the  former.    The  plaintiff  TTihlein  is  a  sabse- 
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quent  grantee  of,  and  present  lessor  to,  McManus.  In  1898  an 
agreement  was  made  whereby,  amongst  other  things,  McManus 
granted  to  Mrs.  Matthews  a  strip  of  land  three  and  one-half  inches 
wide  npon  his  easterly  line  and  the  right  to  use  the  easterly  wall  of 
the  building  upon  his  lot  as  her  westerly  wall,  and  Mrs.  Matthews 
granted  upon  her  part  to  McManus  for  a  limited  period  a  right  of 
way  over  her  premises,  and  also  covenanted  and  agreed  that  she 
I  would  "  not  use  or  allow  her  said  building  (then  to  be  erected)  to  be 

I  used  or  occupied  for  a  period  of  five  years  from  the  date  of  this 

(said)  instrument,  as  a  place  for  the  sale  of  ales,  beers,  wines  or 
liquors."  Defendant,  having  erected  her  building  and  made  use  of 
McManus'  wall,  in  September  of  said  year  applied  for  a  loan  upon 
her  property,  and  it  then  developed  that  there  was  some  question 
about  her  title  to  a  strip  of  land  two  and  one-half  feet  in  width  east 
of  the  McManus  property,  just  where  being  uncertain.  In  other 
words,  there  seems  to  have  been  a  surplus  of  two  and  one-half  feet 
in  this  portion  of  the  block  to  which  McManus  might  make  a  claim. 
For  the  purpose  of  clearing  title,  application  was  made  by  and  in 
behalf  of  defendant  to  him  for  a  quitclaim  deed  of  the  premises 
east  of  his  land.  This  was  subsequently  executed  and  is  the  source 
of  the  present  controversy.  Its  terms  of  conveyance  were  broad 
enough  to  cover  any  right  which  McManus  had  or  might  claim  to 
have  in  and  to  defendant's  premises  upon  which  she  desired  to 
secure  her  loan.  It  duly  excepted  from  its  operation  plaintiflPs 
right  of  way  hereinbefore  mentioned,  but  did  not  except  from  its 
operation  the  clause  hereinbefore  mentioned  restraining  defendant 
from  using  her  land  for  saloon  purposes,  and  the  plaintiffs  now 
desire  to  have  it  reformed  so  as  to  accomplish  this  purpose. 

The  trial  court  upon  a  former  trial  and  this  court  upon  appeal 
from  that  trial,  held  in  effect  that  no  clause  of  exception  was  neces- 
sary in  said  deed  in  order  to  prevent  it  from  cutting  off  and  can- 
celing ^aid  restrictive  covenant  (57  App.  Div.  476),  but  the  Court 
of  Appeals  by  a  divided  vote  reversed  such  decision,  holding,  in  sub- 
stance, that  the  entire  nature  and  character  of  the  transaction  result- 
ing in  the  execution  of  said  deed  was  not  sufficient  to  prevent  it 
from  affecting  said  clause,  and  that  a  reformation  thereof  would  be 
necessary  in  order  to  prevent  it  from  accomplishing  such  result. 
(172  N.  T.  154.) 
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It  seems  to  us  very  plain  that  the  reformation  should  be  had,  and 
that  the  determination  reached  by  the  trial  court  was  not  at  all  war- 
ranted by  the  evidence. 

The  testimony  of  the  plaintiff  McMan us  is  very  clear  and  positive 
to  the  effect  that  the  agreement  between  him  and  the  defendant 
was  for  the  execution  of  a  deed  which  should  perfect  the  latter's  title 
to  the  two  and  one-half  feet  about  which  question  had  been  raised ; 
that  this  was  the  sole  purpose  of  the  deed,  and  that  he  had  no  inten- 
tion whatever  of  releasing  defendant  from  the  prohibition  against 
using  her  premises  for  saloon  purposes;  that  he  was  assured  by 
defendant's  son,  who  represented  her,  in  substance,  that  the  deed 
could  not  possibly  harm  him  or  take  away  from  him  any  material 
rights.  The  son  upon  the  trial  of  the  action  quibbled  in  his  evi- 
dence and  attempted  to  escape  the  admission  that  the  sole  and  only 
purpose  of  the  deed  was  as  stated  by  McManus.  If  the  issue  of  the 
action  rested  simply  upon  the  testimony  of  these  two  men,  it  might 
very  well  be  held  that  there  was  such  a  question  of  fact  as  fairly 
warranted  the  trial  justice  in  finding  that  there  was  no  such  mistake 
or  fraud  as  to  the  deed  as  would  call  for  or  even  permit  a  reformation 
thereof.  But  the  evidence  of  other  witnesses,  either  indifferent  to 
the  parties  or  called  in  behalf  of  the  defendant,  and  especially  that 
of  the  person  from  whom  defendant  was  seeking  to  make  her  loan  and 
of  the  attorney  who  represented  her  in  her  negotiations  with  plaintiff 
for  the  deed,  and  the  allegations  of  the  complaint  in  the  action 
which  was  finally  started  to  compel  McManus  to  give  a  deed,  all 
make  it  clear  and  certain  beyond  any  reasonable  doubt  whatever 
that  defendant  had  encountered  trouble  in  procuring  a  loan  on 
account  of  the  uncertainty  as  to  her  title  to  the  two  and  one-half 
feet  of  land,  and  that  the  only  object  of  a  deed  from  McManus  was 
to  cure  this  trouble.  Such  evidence  does  not  disclose  that  tliere  was 
any  objection  to  or  trouble  over  the  clause  limiting  defendant's  use 
of  the  premises  or  any  reason  for  ridding  the  latter  from  the  effect 
thereof.  The  evidence  of  defendant's  attorney  in  those  proceedings 
shows  that  his  efforts  were  directed  entirely  and  exclusively  to  per- 
fecting her  title  in  the  strip  above  mentioned.  To  our  minds  the 
fact  especially  impressed  upon  our  attention  by  respondent's  coun- 
sel that  no  reference  was  made  in  the  negotiations  between  defend- 
ant's and  plaintiff's  attorneys  to  the  restrictive  condition  is  very 
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potent  evidence  on  behalf  of  plaintiff  tliat  there  was  no  intention  to 
cat  it  off  by  the  deed  in  question. 

All  of  the  probabilities  surrounding  the  case  are  opposed  to  the 
idea  of  a  deed  intended  to  cut  off  this  clansc.  Defendant  had  no 
need  for  it  and  McManus  had  no  object  in  giving  it.  Independent 
of  any  other  consideration  there  was  then  being  maintained  upon 
his  premises  a  traffic  in  liquors  which  presumably  would  be  injured 
by  the  establishment  of  a  similar  business  upon  the  adjoining  prem- 
ises which  did  in  fact  take  place  immediately  after  this  deed  waa 
executed. 

Upon  all  of  the  evidence  we  have  no  difficulty  in  reaching  the 
determination  tliat  the  minds  of  the  parties  came  together  simply 
and  solely  in  an  agreement  for  a  deed  to  cure  the  apparent  defect 
in  defendant's  title  to  the  strip  of  land  referred  to,  and  that  there 
never  was  any  contract  for  anything  else.  It  is  equally  clear  that 
McManus  executed  the  deed  which  did  in  fact  effect  more  than  this 
through  a  mistake  which  was  the  result  of  ignorance  or  inadvertence. 
If  we  give  to  defendant's  son,  who  represented  her,  credit  for  sin- 
cerity in  the  assurances  which  McManus  says  he  gave,  he  too  misap- 
prehended the  effect  of  the  conveyance  which  was  being  executed. 
In  view  of  the  difficulty  which  the  courts  themselves  have  had  in 
deciding  whether  the  deed  did  affect  the  clause  in  question,  it  is  very 
easy  to  believe  that  the  parties  and  their  attorneys  entirely  failed  to 
think  of  and  guard  against  this  result. 

It  is  not  necessary  for  us  to  go  farther  in  our  conclusions  than  to 
hold  that  the  parties  through  ignorance,  inadvertence  or  lack  of 
appreciation  of  their  acts,  have  made  a  contract  different  than  was 
intended.  It  is  well  settled  that  under  such  circumstances  a  court 
of  equity  will  give  relief  by  so  changing  the  instrument  that  as 
written  it  will  conform  to  the  agreement  as  made.  {Curtis  v.  Alhes^ 
167  N.  Y.  364;  Avery  v.  Equitable  Life  As8vra?ice  Society,  117 
id.  451.) 

The  judgment  should  be  reversed  and  a  new  trial  granted  upon 
upon  the  merits. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event  upon  questions  of  law  and  of  fact. 
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HLalBvey  J.  HusD  and  Jambs  T.  Hurd,  Appellants,  v.  George 

Wing,  Respondent. 

Agreement  by  a  grantee  cfpremiUeB  to  pay  for  lumber  used  upon  the  premiees  —  con- 
sideration—  when  the  person  supplying  the  lumber  may  enforce  such  agreement  — 
money  paid  on  account  vnll  be  applied  on  the  oldest  items, 

January  13, 1896,  Edson  B.  Bawdy  conveyed  to  his  wife,  Emma  A.  Sawdy,  prem- 
ises which  had  been  conveyed  to  him  in  November,  1895.  Upon  the  original 
Instance  and  request  of  the  said  Edson  B.  Sawdy  a  firm  of  lumber  dealers  sold 
and  delivered  upon  the  premises  between  December  9, 1895,  and  March  26, 1896, 
a  quantity  of  lumber.  Of  the  total  amount,  lumber  of  the  value  of  1705.87  was 
used  in  the  construction  of  buildings  upon  the  premises  after  they  had  been 
conveyed  to  Mrs.  Sawdy,  and  the  evidence  was  sufficient  to  sustain  a  finding 
that  the  lumber  was  so  used  with  the  consent  of  Mrs.  Sawdy. 

May  6,  1896,  when  the  balance  due  to  the  lumber  dealers  amounted  to  $820.91, 
Mrs.  Bawdy  and  her  husband  executed  a  warranty  deed  of  the  property  to 
George  Wing,  and  in  purported  consideration  thereof  and  as  part  of  said  trans- 
action the  latter  executed  an  agreement  whereby  he  agreed  to  ''assume  and  pay 
all  valid  claims  for  labor  and  for  all  material  used  by  first  parties  (the  Sawdys) 
for  the  construction  of  houses  and  buildings  thereon  and  to  save  and  protect 
first  parties  harmless  from  each  and  all  said  claims  or  demands  thereon." 
Annexed  was  **  an  approximate  statement  of  the  claims  for  labor  and  materials 
furnished  *  *  *  and  *  *  *  intended  to  be  assumed  by  second  party," 
included  in  which  was  the  sum  due  to  the  lumber  dealers. 

In  an  action  brought  by  the  lumber  dealers  against  Wing  to  recover  the  balance 
of  their  claim,  the  evidence  tended  to  establish  that  at  the  time  the  premises 
were  conveyed  to  him  the  lumber  dealers  could  have  filed  a  mechanic's  lien 
against  the  premises. 

ffeldf  that  the  plaintiffs,  so  far  as  they  claimed  under  Edson  B.  Sawdy,  were  not 
entitled  to  recover,  as  at  the  time  the  premises  were  conveyed  to  the  defendant, 
the  said  Edson  B.  Sawdy  did  not  have  any  interest  in  the  premises  which  would 
serve  as  a  consideration  for  the  defendant's  agreement  to  pay  the  plain ti£E9 
claim; 

That  the  plaintiffs,  so  far  as  they  claimed  under  Mrs.  Sawdy,  were  entitled  to 
recover;  that  the  fact  that  at  the  time  the  defendant  made  the  agreement  to  pay 
the  plaintiffs'  claim,  the  plaintiffs  might  have  filed  a  mechanic's  lien  against  the 
premises,  considered  in  connection  with  the  fact  that  Mrs.  Sawdy  executed  a 
warranty  deed  to  the  defendant  under  which  she  could  be  called  upon  to  pro- 
tect the  defendant  against  the  mechanic's  lien,  gave  her  such  an  interest  in 
having  the  plaintiffs'  claim  paid  as  entitled  the  plaintiffs  to  enforce  the  agree- 
ment made  by  Mrs.  Sawdy  with  the  defendant  for  their  benefit; 

That  the  fact  that  the  plaintiffs  did  not  avail  themselves  of  the  right  to  file  a 
mechanic's  lien  did  not  affect  their  right  to  enforce  the  defendant's  agreement. 

Money  paid  upon  account  of  a  bill  consisting  of  a  number  of  items  will,  in  the 
absence  of  an  agreement  to  the  contrary,  be  applied  on  the  oldest  items. 
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Appeal  by  the  plaintiffs,  Harvey  J.  Hard  and  another,  from  a 
jodgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Erie  on  the  16th  day  of 
September,  1903,  upon  the  report  of  a  referee  reversing  a  judgment 
of  the  Municipal  Court  of  the  city  of  Buffalo,  in  favor  of  the  plain- 
tiffs, and  dismissing  the  plaintiffs'  complaint  upon  the  merits. 

J.  W.  RusseUy  for  the  appellants. 
Charles  F.  Tahor^  for  the  respondent. 

HisoooK,  J. : 

This  action  was  brought  by  plaintiffs  to  recover  from  defendant 
an  unpaid  balance  for  lumber  claimed  by  them  to  have  been  deliv- 
ered to  Edson  B.  Sawdy  and  Emma  A.  Sawdy.  They  base  their 
right  to  recover  upon  an  agreement  between  defendant  and  said 
Sawdys,  whereby  it  is  alleged  that  defendant,  for  a  good  considera- 
tion, agreed  to  pay  certain  debts  for  which  the  Sawdys  were  liable 
and  which  included  the  balance  in  question  due  to  plaintiffs. 

The  learned  referee  before  whom  the  case  was  last  tried  dismissed 
plaintiffs'  complaint  upon  the  ground  that  in  the  case  of  Edson  B. 
Sawdy  no  sufficient  consideration  moved  from  him  to  defendant  to 
support  the  agreement,  and  that  in  the  case  of  Emma  A.  Sawdy 
there  was  no  such  liability  upon  her  part  for  the  indebtedness  due 
plaintiffs  as  would  permit  them  to  take  advantage  of  the  agreement 
made  by  defendant  within  the  principles  laid  down  in  the  case  of 
Lcmrence  v.  Fox  (20  N.  Y.  268)  and  other  similar  decisions.  We 
think  that  this  view  was  based  upon  error  and  that  the  judgment 
must  be  reversed. 

Although  this  case  involves  a  small  amount  of  money  and  com- 
paratively few  and  simple  questions,  it  seems  to  be  difficult  to  reach 
a  result  upon  the  trial  thereof  so  sustained  by  the  law  and  the  facts 
that  it  can  be  affirmed  upon  review.  The  case  has  been  three  times 
tried  and  this  court  has  been  compelled  to  reverse  for  error  two 
judgments  secured  by  plaintiffs  upon  such  trials.  Such  prior  appeals 
are  reported  respectively  in  56  Appellate  Division,  595,  and  76 
Appellate  Division,  506.  While  we  shall  have  occasion  hereafter 
to  refer  to  the  opinion  delivered  upon  the  last  appeal,  it  is  not  neces- 
sary  to  the   consideration  of  the  questions  now   presented  that 
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^e  shoald  at  length  discnss  the  former  opinions  delivered  by  this 
court. 

Prior  to  December,  1895,  plaintiffs  were  lumber  dealers  in  the 
city  of  Buffalo.  In  November  of  that  year  the  defendant  Wing 
and  his  wife  conveyed  to  Edson  B.  Sawdy  the  premises  referred  to 
in  this  litigation  and  situate  in  Buffalo.  January  13,  1896,  said 
grantee  executed  a  conveyance  of  the  same  premises  to  Emma  A. 
Sawdy,  who  was  his  wife,  and  that  conveyance  was  put  on  record 
the  same  day.  Upon  the  original  instance  and  request  of  Edson  B. 
Sawdy  plaintiffs  sold  and  delivered  upon  the  premises  in  question 
between  December  9, 1895,  and  March  26, 1896,  lumber  of  the  value 
of  $1,345.91.  Upon  the  trial  it  was  conceded  that  all  of  the  lumber 
was  used  in  the  construction  of  two  houses  upon  the  premises 
except  certain  specified  items  which  were  estimated  by  various  wit- 
nesses to  be  of  various  values  ranging  in  the  aggregate  from  $32.27 
to  $285.32.  Of  the  total  amount  there  seems  to  be  no  dispute  that 
lumber  of  the  value  of  $705.87  was  delivered,  and,  subject  to  the 
sliortage  above  mentioned,  went  into  the  construction  of  the  houses 
after  the  execution  of  the  deed  by  Sawdy  to  his  wife.  By  pay- 
ments made  from  time  to  time  by  the  defendant  the  total  indebted- 
ness for  this  lumber  had  been  before  May  6,  1896,  reduced  to  a 
balance  of  $320.91. 

May  6,  1896,  Mrs.  Sawdy  and  her  husband  executed  a  warranty 
deed  of  the  property  to  the  defendant  Wing,  and  in  purported  con- 
sideration thereof  and  as  part  of  said  transaction  the  latter  executed 
back  an  agreement  whereby  in  substance,  amongst  other  things,  he 
agreed  to  "  assume  and  pay  all  valid  claims  for  labor  and  for  all 
material  used  by  first  parties  (the  Sawdys)  for  the  construction  of 
houses  and  buildings  thereon  and  to  save  and  protect  first  parties 
liarmless  from  each  and  all  said  claims  or  demands  tliereon." 
Annexed  was  "  an  approximate  statement  of  the  claims  for  labor 
and  materials  furnished  *  *  *  and  *  *  *  intended  to  be 
assumed  by  second  party  "  (Wing),  and  which  included  the  sum  of 
$375  due  to  plaintiffs,  and  which  item  undisputedly  was  intended 
to  represent  the  same  indebtedness  sued  for  here. 

It  is  upon  this  agreement  that  plaintiffs  base  their  action. 

As  already  stated,  the  plaintiffs  were  defeated  upon  the  trial  upon 
the  ground  that,  so  far  as  Edson  B.  Sawdy  was  concerned,  the 
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defendant  received  no  consideration  for  his  agreement,  and  that  so 
far  as  Emma  A.  Sawdy  was  concerned,  she  was  not  in  any  such 
manner  liable  for  or  legally  interested  in  the  payment  of  the 
indebtedness  as  would  enable  plaintiffs  to  take  advantage  of  defend- 
ant's contract  with  her. 

We  think  this  disposition  was  correct  so  far  as  the  husband  was 
concerned.  Apparently  he  parted  with  all  of  his  interest  in  this 
land  by  his  conveyance  to  his  wife,  and  at  the  time  of  the  deed  to 
defendant  had  no  transferable  interest  which  might  serve  as  a  con- 
sideration for  the  purported  agreement.  It  is  true  that  upon  the 
trial  plaintiffs^  counsel  attempted  to  take  a  position  inconsistent  with 
his  pleadings  and  with  the  general  trend  of  the  evidence  by  show- 
ing that  prior  to  1903  Mrs.  Sawdy  never  knew  of,  accepted  or 
acted  under  the  deed  from  her  husband.  This  evidence  was,  how- 
ever, ruled  out. 

It  is  in  connection  with  Mrs.  Sawdy's  relations  to  the  indebted- 
ness due  to  plaintiffs  that  we  think  the  referee  fell  into  error* 
Without  attempting  to  decide  whether  a  trial  court  might  have 
found  upon  a  question  of  fact  that  plaintiffs  could  have  maintained 
an  action  against  Mrs.  Sawdy  personally  for  the  balance  due  them 
when  the  deed  to  Wing  was  executed,  we  think  the  evidence  tended 
to  establish  that  at  said  date  they  could  have  filed  a  mechanic's  lien 
for  said  balance  against  the  property  which  she  was  conveying,  and 
that  such  right,  in  connection  with  the  other  facts,  furnished  a  suf- 
ficient basis  for  defendant's  promise  to  pay  and  protect  her  from 
said  indebtedness. 

The  deed  was  executed  May  sixth.  The  payments  upon  the  total 
bill,  in  the  absence  of  some  contrary  arrangement,  must  be  assumed 
to  have  been  applied  to  the  oldest  items.  There  was  evidence  that 
within  ninety  days  next  preceding  the  date  of  defendant's  agree- 
ment sufficient  lumber  had  been  delivered  and  put  into  the  houses 
to  make  up  the  balance  claimed. 

We  think,  further,  that  certainly  a  trial  court  might  find  as  a  mat- 
ter of  fact  that  this  lumber  was  so  put  into  tlie  erection  of  these 
houses,  after  Mrs.  Sawdy  took  title,  with  her  knowledge  and  con- 
sent, that  a  mechanic's  lien  would  lie  against  her  property  therein. 

It  is  true,  as  suggested  by  the  learned  referee,  that  there  is  no 
Arp.  Div!— Vol.  XCIII.        5 
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legal  objection  to  a  husband  building  upon  his  wife's  land  if  he  so 
desires,  and  that  she  does  not  necessarily  become  liable  to  pay  for 
Buch  building.  We  think,  however,  that  it  would  not  be  violent  to 
assume,  under  ordinary  circumstances  and  in  the  absence  of  evi- 
dence indicating  the  contrary,  that  a  wife  having  the  title  to  and  pos- 
session of  real  estate  upon  which  are  being  completed  buildings  in 
the  process  of  erection  at  the  time  of  the  conveyance  to  her  by  her 
husband  is  to  be  charged  with  knowledge  of  such  construction,  and 
that  materials  are  being  used  for  such  purpose.  In  this  case,  how- 
ever, evidence  was  either  introduced  or  offered  directly  tending  to 
show  Mrs.  Sawdy's  knowledge  of  the  fact  that  lumber  furnished  by 
plaintiffs  was  being  used  for  her  benefit  in  the  completion  of  the 
houses  in  question.  The  very  agreement  upon  which  plaintiffs  base 
this  action,  and  to  which  she  was  a  party,  admits  and  recites  in  substance 
that  there  was  a  balance  due  plaintiffs  of  $375  for  material  used  by  her 
and  her  husband  in  the  construction  of  houses  and  buildings  upon 
the  premises.  The  order  upon  defendant  to  pay  plaintiffs,  dated 
January  15,  1896,  and  marked  Exhibit  2  for  identification,  and 
which  in  our  judgment  was  erroneously  ruled  out,  was  signed  by 
Mrs.  Sawdy  as  well  as  her  husband,  and  directed  the  payment  of  a 
certain  sum  "in  consideration  of  lumber  and  building  material 
furnished  by  Hurd  Bros,  to  me  for  use  in  said  building,"  refer- 
ring to  the  buildings  in  question.  It  seems  to  us,  therefore,  that  it 
might  have  been  found  that  at  the  time  of  the  conveyance  to  Wing 
plaintiffs  were  entitled  to  file  a  mechanic's  lien  for  the  balance  due 
them  for  materials. 

The  conveyance  to  defendant  was  a  warranty  deed,  and  under  it 
Mrs.  Sawdy  could  have  been  called  upon  to  protect  and  defend  him 
against  enforcement  of  such  lien  upon  the  property  conveyed,  and 
the  agreement  made  by  him  to  pay  and  discharge  said  claim  was 
one  of  the  proper  methods  to  relieve  her  from  the  liability  to  which 
she  otherwise  might  have  been  subjected  upon  her  covenant  of  war- 
ranty. We  think  that  her  interest  in  having  the  indebtedness  paid 
was  of  a  degree  and  character  sufficient  to  make  defendant's  agree- 
ment for  the  benefit  of  plaintiffs  legal  and  binding  and  gave  them  a 
right  to  enforce  the  same.  (Emhler  v.  Hartford  Steam  Boiler  Ins. 
Co.,  158  N.  Y.  431,  436.) 

It  is  suggested  further  in  behalf  of  defendant,  that  the  time  has 
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long  since  elapsed  within  which  plaintifib  might  file  a  lien  and  that 
thej  neyer  did  so  file  the  same,  and  that  this  is  an  answer  to  plain* 
tife*  contention  in  this  respect.  We  do  not,  however,  regard  this 
as  a  sound  view.  Defendant's  agreement  is  to  be  viewed  in  the 
fight  of  the  drcumstances  as  they  existed  at  the  time  it  was  made 
and  to  be  decided  by  the  interest  which  Mrs.  Sawdy  then  had  in 
the  payment  of  plaintiffs'  indebtedness.  If  she  then  was  liable  for 
or  interested  in  its  payment  within  the  rules  governing  this  subject, 
plaintiffs  are  entitled  to  enforce  the  agreement  made  for  their  benefit. 
They  have  not  lost  such  right  because  either  in  reliance  upon  the 
agreement  or  for  some  other  cause,  they  have  not  resorted  to  the 
proceedings  by  mechanic's  lien.  Their  right  to  recover  rests  upon 
the  obligations  eidsting  from  Mrs.  Sawdy  to  them  at  the  time  she 
Becored  the  agreement  from  defendant  to  protect  her  against  her 
obligations  and  liability. 

We  do  not  believe  that  the  agreement  made  by  defendant  to  pro- 
tect her  against  this  indebtedness,  if  valid  at  the  time  it  was  made 
and  for  which  presumably  credit  was  given  to  defendant  in  the  sale 
of  the  house,  has  been  destroyed  and  canceled  simply  because  the 
plaintifb  for  some  reason  not  explained  in  the  evidence  have 
refrained  from  filing  their  lien.  If  it  were  profitable  so  to  do  in  the 
absence  of  evidence  bearing  upon  the  subject,  it  would  be  quite 
reasonable  to  conjecture  that  they  have  refrained  from  enforcing 
their  hen  for  the  very  reason  that  this  agreement  was  executed  by 
the  defendant  to  pay  their  indebtedness. 

We  think  that  the  pleadings  as  a  whole  permit  plaintiffs  to  urge 
the  view  of  this  case  discussed.  It  is  true  that  in  their  original 
eomplaint  they  alleged  that  '^  plaintiffs  sold  and  delivered  to  the  said 
Edson  B.  Sawdy  upon  the  premises  above  described  and  at  his  special 
instance  and  request,"  certain  goods,  etc.  This  court,  however,  in 
its  former  decision  (76  App.  Div.  506)  held  that "  While  the  complaint 
does  not  in  terms  allege  that  the  materials  furnished  by  the  plaintiffs 
went  intothe  construction  of  these  buildings,  yet  in  conjunction  with 
the  contract,  that  is  its  plain  meaning.  This  interpretation  is  fur- 
ther made  clear  by  the  defendant's  answer  which  alleges  that  by  the 
contract  referred  to  he  became  liable  for  whatever  lumber  and  mate- 
rial sold  to  Sawdy  by  the  plaintiffs  were  used  in  the  construction 
d  the  said  houses,  and  further  admits  the  delivery  of  said  lumber  as 
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alleged  in  the  complaint  and  the  payment  of  $1,025  to  them,  bot 
avers  that  such  sum  paid  nearly,  if  not  fully,  for  all  the  lumber  so 
used.  It  is  apparent,  therefore,  that  the  real  controversy  between 
the  parties  arises  over  the  quantity  of  lumber  used  in  said  dwelling 
of  that  delivered  by  the  plaintiffs."  We  think  that  it  was  not 
inconsistent  with  or  outside  of  the  pleadings,  construing  them  as  a 
whole,  for  plaintiffs  to  show  that  while  the  lumber  in  the  first 
instance  was  sold  and  delivered  upon  the  engagement  of  the  has- 
band  Sawdy,  nevertheless  some  of  it  was  so  used  in  the  construction 
of  the  houses  after  Mrs.  Sawdy  became  the  owner  thereof  that  she 
had  such  an  interest  in  the  payment  therefor  as  would  furnish 
sufficient  support  for  defendant's  agreement  to  pay  the  unpaid 
balance. 

In  accordance  with  the  views  expressed,  we  think  that  the 
judgment  must  be  reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  revereed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


Therese  Luesenhop,  Appellant,  v.  Barbara  Einsfkld,  Individu- 
ally  and  as  Executrix,  etc.,  of  John  P.  Einsfeld,  Deceased ; 
Maria  Frankenstein  and  Others,  Respondents. 

Deed  absolute  in  form  executed  as  security  for  a  debt  — agreement  by  the  grantee  to 
reconvey  t7ie  land  within  one  year  on  repayment  oftJie  debt — execution  by  the  grantor 
to  the  grantee  of  a  general  release  —  the  grantor  cannot  subseguently  maintain  an 
action  to  redeem  the  premises — such  a  conveyance  is  not  invariably  a  mortgage  — 
the  parties  may  agree  that  if  the  debt  is  not  repaid  within  t?ie  specified  time  the 
grantee's  title  shall  become  absolute, 

November  25,  1873,  Theresa  Luesenhop  conveyed  certain  real  estate  to  John  P. 
Einsfeld.  The  conveyance,  although  absolute  on  its  face,  was  given  as  security 
for  an  indebtedness  of  $1,000,  and  concurrently  with  its  execution  Einsfeld  and 
his  wife  executed  an  agreement  by  which  they  agreed  to  reconvey  the  prop- 
erty one  year  from  the  date  of  the  agreement  or  sooner,  provided  the  said 
Luesenhop  paid  the  indebtedness.    The  agreement  further  provided  that 
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Laesenhop  should  hare  the  oocupaocy  of  the  premiaea  during  the  term,  and 
that  she  should  pay  the  taxes  and  Insurance  and  make  all  necessary  repairs  to 
the  buildings  on  the  premises. 

In  NoTember,  1874,  Einsfeld  without,  so  far  as  appeared,  making  any  ^p^ctal 
agreement  with  Luesenhop,  entered  into  possession  of  the  premises.  He  con- 
tinued in  such  possession,  claiming  to  own  the  property,  paid  off  the  incum- 
brances which  were  liens  against  the  property  amounting  to  upwards  of 
13,000,  paid  all  the  expense  of  repairs  and  maintenance,  and  generally  exer- 
cised all  the  rights  and  discharged  all  the  obligations  of  an  owner. 

In  1886  negotiations  were  had  between  Einsfeld  and  Luesenhop,  which  resulted 
in  the  payment  to  her  by  Einsfeld  of  the  sum  of  91,500,  and  the  execution  by 
her  to  Einsfeld  of  a  release  by  which  she  discharged  the  said  Einsfeld  from 
an  claims  "in  law  or  in  equity,"  and  from  all  "manner  of  *  *  *  claims 
♦  •  ♦  ui)on  or  by  reason  of  any  matter,  cause  or  thing  whatsoeyer,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  these  presents." 

At  the  time  of  the  execution  of  the  release,  Einsfeld  claimed  to  be  the  absolute 
owner  of  the  property,  and  the  only  matters  in  dispute  between  the  parties 
were  the  claims  growing  out  of  the  conyeyanoe  of  the  property. 

Thereafter  Einsfeld  made  valuable  improvements  upon  the  premises  and  paid  the 
taxes  and  insurance.  He  continued  in  possession  until  his  death  in  1891.  In 
1893  Luesenhop  brought  an  action  against  Einsfeld's  executor  and  devisees  to 
compel  an  accounting  with  respect  to  the  premises  and  a  reconveyance  of  the 
premises  upon  payment  of  the  sum  found  due. 

Esid,  that  the  plaintiff  was  not  entitled  to  the  relief  sought; 

That  there  was  an  entire  lack  of  equity  in  the  plaintiff's  case; 

That  the  release  executed  by  thd  plaintiff  to  Einsfeld  operated  to  extinguish 
whatever  rights  the  plaintiff  had  in  the  premises; 

That  the  fact  that  Einsfeld  and  his  successors  had  upon  the  faith  of  the  releaso^ 
incurred  expense  in  maintaining  and  improving  the  premises,  and  could  not  be 
placed  in  the  situation  in  which  they  were  before  the  release  was  executed, 
was  fatal  to  the  plaintiff's  right  to  demand  a  reconveyance. 

SmUe,  that  every  agreement  to  reconvey  upon  the  payment  of  a  certain  sum 
within  a  specified  .time  does  not  constitute  a  mortgage,  and  that  the  parties 
may  execute  such  conveyance  with  the  intention  that  the  title  shall  become 
absolute,  and  the  right  of  redemption  determine,  upon  default  after  the  expira- 
tion of  the  time  for  payment,  and  that  if  such  intention  actually  appears  full 
effect  wilt  be  given  to  it;  that  in  the  absence  of  such  intention  appearing, 
equity  would  construe  the  transaction  as  a  mortgage  with  the  right  to  redeem. 

HiscocK,  J.,  dissented. 

Appeal  by  the  plaintiff,  Therese  Luesenhop,  from  a  judgment  of 
ihe  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  2d  day  of  July,  1902,  upon 
the  decision  of  the  court,  rendered  after  a  trial  at  the  Erie  Special 
Term,  dismissing  the  plaintiff's  complaint  upon  the  merits. 
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The  defendant  Barbara  Einsfeld  died  during  the  pendency  of 
the  action,  but  no  substitution  has  been  made  in  her  place. 

The  facts  stated  in  the  head  note  will  in  part  be  found  in  the 
dissenting  opinion  of  Hisoock,  J. 

Eugene  Van  Voorhis  and  John  Van  Voorhis  <b  SonSy  for  the 
appellant. 

Charles  Dieboldy  Jr.^  and  Fishery  Goatsvoorth  <&  Wendey  for  the 
respondents. 

Stover,  J. : 

The  complaint  alleges  that  on  the  25th  day  of  November,  1873» 
^  plaintiff  made  and  delivered  to  the  defendant  Einsf eld's  testator,  John 
P.  Einsfeld,  a  conveyance  of  certain  real  estate  in  the  city  of  Buffalo, 
said  conveyance  being  absolute  upon  its  face ;  that  such  conveyance 
was  made  for  the  purpose  of  securing  the  payment  of  the  sum  of 
$1,000  due  from  plaintiff  to  Einsfeld ;  that  said  Einsfeld  thereafter 
entered  into  possession  of  said  property,  and  continued  in  possession 
imtil  the  time  of  his  death ;  and  it  demanded  an  accounting  of  the 
rents  and  profits  of  the  property,  and  an  adjudication  that  the  plain- 
tiff be  entitled  to  a  reconveyance  of  the  property  upon  the  payment 
of  the  sum  found  due.  The  conveyance  was  executed  on  the  date 
above  stated,  and  on  the  same  date  an  agreement  was  entered  into 
between  John  P.  Einsfeld,  Barbara,  his  wife,  and  the  plaintiff  herein, 
which  agreement  recited  the  indebtedness  and  the  conveyance,  and 
contained  a  stipulation  on  the  part  of  John  and  Barbara  Einsfeld 
that  they  would  reconvey  the  property  one  year  from  the  date  of 
the  agreement,  or  sooner,  provided  the  plaintiff  paid  and  discharged 
the  debt;  and  further  providing  that  the  plaintiff  herein  should 
have  the  occupancy  of  the  premises  during  the  term,  she  agreeing 
to  pay  the  taxes  and  insurance  premiums,  and  make  all  necessary 
repairs,  etc.,  to  the  buildings. 

Einsfeld  entered  into  possession  of  the  property  in  November, 
1874.  The  plaintiff  testified  that  she  received  the  rents  from  the 
property  for  four  months  after  the  execution  of  the  conveyance  to 
Einsfeld.  Einsfeld  continued  in  possession  of  the  property,  claim- 
ing to  own  it,  paid  off  the  incumbrances  which  were  liens  against 
the  property  at  the  time  of  the  taking  of  the  conveyance,  which 
amounted  to  upwards  of  $3,000|  paid  all  the  expense  of  repairs  and 
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maintenance,  and  generally  exercised  all  the  rights  and  discharged 
all  the  obligations  of  an  owner. 

The  evidence  does  not  show  any  special  agreement  made  between 
the  parties  at  the  time  Einsf eld  entered  into  possession  of  the  prop- 
erty, Einsfeld  at  the  time  of  the  trial  being  dead,  and  the  plaintiff 
being  disqualified  as  a  witness  in  regard  to  the  personal  transactions. 
The  testimony  for  the  plaintiff  rests,  so  far  as  oral  proof  is  con- 
cerned, almost  entirely  upon  the  evidence  of  the  plaintiff's  daughter, 
who  details  conversations  and  transactions  had  with  Einsfeld,  bat 
there  is  no  explanation  of  the  possession  by  Einsfeld  upon  the 
expiration  of  the  year  after  the  conveyance  of  1873.  It  does  not 
appear  that  any  further  transactions  took  place  between  the  parties 
until  the  year  1886.  It  is  alleged  that  at  that  time  the  plaintiff, 
with  her  daughter,  called  upon  Einsfeld  and  requested  a  settlement 
of  the  claims. 

The  evidence  fairly  shows,  we  think,  that  at  the  time  of  this 
meeting  Einsfeld  claimed  to  be  the  absolute  owner  of  the  property, 
and  that  some  discussion  was  had  with  reference  to  the  claims ;  giv- 
ing the  discussion  the  most  favorable  view  for  the  plaintiff,  it  must 
be  fairly  said  that  Einsfeld  claimed  to  be  the  owner  of  the  property, 
and  that  the  settlement,  which  is  hereafter  referred  to,  was  made 
with  that  understanding. 

The  result  of  the  negotiations  was  a  release  executed  by  the  plain- 
tiff, by  which  she  released  and  discharged  the  said  Einsfeld  from 
all  claims  "  in  law  or  in  equity,"  and  from  all  "  manner  of  *  *  * 
elaims  *  *  *  upon  or  by  reason  of  any  matter,  cause  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents." 

It  is  undisputed  that  at  the  time  of  the  execution  of  this  release 
this  real  property  and  the  claims  growing  out  of  the  conveyance 
thereof  were  the  only  matters  in  dispute  between  the  parties.  At 
the  time  of  the  settlement  the  plaintiff  was  acting  under  the  direc- 
tion of  an  attorney  who  appeared  for  her,  and  was  present  at  the 
interview  between  her  and  Einsfeld,  and  who  drew  the  release  referred 
to.  His  testimony  is  to  the  effect  that  the  interview  was  arranged 
for  the  purpose  of  adjusting  the  differences  growing  out  of  the  con- 
yeyance.  At  the  time  of  the  execution  of  the  release  the  considera- 
tion of  $1,500  was  paid  by  Einsfeld  to  the  plaintiff. 
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The  trial  judge  has  found  that  the  release  was  executed  with  the 
intention  that  Einsfeld  should  thereby  acquire  all  the  right,  title  and 
interest  of  the  plaintiff  in  the  premises  in  question.  He  further 
found  that  after  said  accputiting  and  settlement  Einsfeld  and  his 
successors  in  interest  made  valuable  improvements  upon  the  prem- 
ises, and  paid  taxes  and  insurance  for  said  premises.  He  also  found 
that  the  rental  value  of  the  premises  in  1873  was  forty-five  dollars 
and  eighty-three  cents  per  month. 

The  plaintiff's  case  rests  upon  the  proposition  that  the  conveyance 
by  the  plaintiff,  and  the  execution  of  the  agreement  to  reconvey, 
constituted  a  mortgage,  and  that  Einsfeld  acquired  no  legal  title  to 
the  property  by  reason  of  the  subsequent  transactions.  This  view 
ignores  other,  andj  we  think,  controlling  features  of  the  transaction. 
In  the  adjudging  of  these  transactions,  as  in  others  of  like  character, 
the  primal  and  controlling  consideration  is  the  intention  of  the  par- 
ties. If  it  can  be  gathered  from  the  agreement  that  the  parties 
intended  to  transfer  a  title,  intended  that  the  title  should  vest  in 
Einsfeld,  and  treated  the  property  after  the  transaction  as  though 
the  title  had  vested  in  Einsfeld,  no  valid  reason  is  given  why  this 
intention  should  be  defeated.  The  claim  that  the  written  papers 
did  not  suflSciently  convey  a  legal  record  title  is  not  of  itself  suffi- 
cient to  defeat  the  intention,  for  the  contract  having  been  performed, 
a  fair  consideration  paid,  with  the  intention  that  the  title  should 
vest  in  Einsfeld,  the  court  would,  under  well-known  principles, 
either  of  estoppel  or  enforcement  of  executed  agreements,  adjudi- 
cate the  legal  title  to  be  where  it  properly  belonged.  The  plaintiff, 
for  nearly  twelve  years  after  Einsfeld  entered  into  possession  of  the 
property  as  owner,  made  no  claim  whatever,  so  far  as  the  record 
showB,  for  a  reconveyance  of  the  property.  Then,  for  some  reason, 
a  claim  is  made,  and  upon  negotiations  entered  into,  and  full  legal 
advice,  the  release  was  executed,  with  the  intention  above  stated. 
No  further  steps  were  taken  by  the  plaintiff  to  enforce  any  actual 
or  supposed  right  in  the  premises  until  after  the  death  of  Einsfeld, 
and  then,  after  a  silence  of  seven  years,  and  two  years  after  the 
death  of  Einsfeld,  this  action  is  commenced.  Still  retaining  the 
consideration,  she  asks  to  repudiate  the  contaact  already  entered 
into  by  her. 

It  would  seem  to  be  enough  to  say  that  there  was  an  entire  lack 
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of  eqnitj  in  the  plaintiff's  case ;  bat  reliance  is  had  npon  the  case 
of  OdeU  V.  Montro88  (68  N.  Y.  499),  and  it  is  sought  to  place  this 
oase  within  the  principle  there  annonnced.  We  take  it  that  the 
governing  principle  applied  in  that  case  is  stated  at  page  504  of  the 
report,  to  be  this :  "  A  mortgagor  and  mortgagee  may,  at  any  time 
after  the  creation  of  the  mortgage  and  before  foreclosure,  make  any 
agreement  concerning  the  estate  they  please,  and  the  mortgagee 
may  become  the  purchaser  of  the  right  of  redemption.  A  transac* 
tion  of  that  kind  is,  however,  regarded  with  jealousy  by  courts  of 
equity,  and  will  be  avoided  for  fraud,  actual  or  constnictive,  or  for 
any  unconscionable  advantage  taken  by  the  mortgagee  in  obtaining 
it.  It  will  be  sustained  only  when  hana  fide  ;  that  is,  when  in  all 
respects  fair,  and  for  an  adequate  consideration." 

In  the  case  of  OdeU  v.  Montrosa  it  appears  that  the  cx)nsidera* 
tion  for  the  release  was  fifty  dollars,  practically  nominal,  and  that  tli^ 
paper  under  which  tlie  right  of  redemption  was  claimed  to  be  extin- 
guished was,  in  its  terms,  ambiguous ;  and  a  discussion  is  there  had 
as  to  the  strictly  legal  effect  of  such  documents ;  and  were  the  facts 
the  same  in  the  case  under  discussion  and  the  legal  effect  of  the 
paper  only  applied,  perhaps  the  contention  of  the  plaintiff  might  b^ 
upheld.  But,  as  above  stated,  it  ignores  the  rule  laid  down  above,, 
namely,  that  such  agreements  may  be  made  and  will  be  upheld  in 
equity,  if  fair  and  honafide.  In  the  case  of  OdeU  v.  Montrose,  in 
the  application  of  the  legal  principle,  it  was  held  that  the  agreement 
there  could  not  be  upheld,  and  that  the  facts  in  that  case  did  not  bring^ 
it  within  the  equitable  principle.  In  the  discussion  of  that  case  it 
was  said  :  ^^  Had  the  defendant,  acting  upon  the  faith  of  this  trans- 
action, entered  into  possession  of  the  premises  and  incurred  expenses^ 
and  substantially  changed  his  situation  so  that  be  could  not  be  placed 
in  the  same  situation  in  which  he  was  before,  it  might  have  estopped 
the  plaintiff  from  taking  shelter  under  the  Statute  of  Frauds,  or- 
alleging  the  insufficiency  of  the  written  instrument  to  carry  out  the 
agreement  and  intent  of  the  parties.  But  there  are  none  of  the  ele- 
ments of  an  equitable  estoppel  in  the  case  as  presented  by  the 
record."  So  that,  in  that  case,  the  absence  of  the  equitable  princi- 
ples led  the  court  tcKapply  the  rule  against  the  grantee,  and  it  may 
be  said  further,  while  perhaps  not  as  controlling,  but  as  a  fair  con- 
sideration of  the  case  under  discussion,  that  not  every  agreement  to 
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reconvey  upon  the  payment  of  a  certain  sum  within  a  spediied 
time,  constitutes  a  mortgage,  but  the  parties  may  execute  such  con- 
veyance with  the  intention  that  the  title  shall  become  absolute,  a%(^ 
the  right  of  redemption  determine,  so  as  to  vest  in  the  grantee  the 
title  absolute,  upon  default  after  the  expiration  of  the  time  for  pay- 
ment, and  such  intention  actually  appearing,  there  is  no  reason  why 
full  effect  should  not  be  given  to  it.  While  it  is  true  as  a  general 
rule  that,  in  the  absence  of  such  intention  appearing,  equity  would 
construe  the  transaction  as  a  mortgage  with  the  right  to  redeem,  yet 
such  i*ule  is  not  to  be  applied  where  another  intention  is  evident. 
If  it  had  been  intended  to  rely  upon  the  conveyance  as  a  mortgage, 
why  did  Einsf eld's  wife  join  in  the  agreement  to  reconvey?  It 
could  be  fairly  said  that  it  was  contemplated  that  a  reconveyance 
was  necessary  to  divest  Einsfeld  of  the  title.  So,  coming  to  the 
question  of  the  release,  we  know  of  no  rule  which  would  render 
invalid  the  agreement  to  regard  the  deed  as  absolute  upon  the  pay- 
ment of  the  consideration  for  the  release,  or  that  would  defeat  an 
agreement  to  construe  the  release  as  extinguishing  the  right  to 
redeem,  and  vesting  the  absolute  title  in  the  grantee.  The  release 
is  broad  enough  to  embrace  a  release  of  the  equity  of  redemption. 
Such  an  agreement  would  violate  no  principle  of  law  and  no  rule  of 
public  policy,  and,  therefore,  it  was  quite  within  the  power  of  the 
parties  to  bind  themselves  by  such  an  agreement,  and  such  inter- 
pretation, we  think,  should  be  given  to  the  release  here.  It  is  an 
agreement  made  fairly,  in  good  faith  and  upon  a  valid  and  adequate 
consideration,  which  has  been  fully  paid  and  discharged. 

The  evidence,  we  think,  discloses  that  at  all  times  after  the  con- 
veyance Einsfeld  insisted  that  he  was  the  absolute  owner  of  the 
premises.  The  plaintiff,  at  the  interview  in  1886,  claimed  the  right 
to  redeem.  Here  was  a  disputed  situation  between  the  parties,  and 
Einsfeld  might  fairly,  without  surrendering  his  position  as  an 
absolute  owner,  have  paid  the  $1,500  consideration  in  order  to  avoid 
the  dispute.  Certainly  the  payment  of  the  $1,500,  and  asking  for  the 
release  from  all  claims,  could  not  be  deemed  an  acquiescence  under 
the  claim  of  the  plaintiff  that  she  was  the  owner  of  the  equity  of 
redemption,  but  it  should  be  treated  as  a  settlement  of  disputed 
matters,  leaving  Einsfeld  in  full  control  and  ownership  of  the  prem- 
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ifiee  and  the  plaintiff  with  the  consideration  for  the  settlement  and 
acknowledgment  of  Einsfeld's  rights  as  owner. 

Another  featnre  which  we  think  takes  this  case  out  of  the 
principle  of  OdeU  v.  Montross  is  that  Einsfeld  and  his  successors 
have,  upon  the  faith  of  the  transaction,  continued  in  the  possession 
of  the  premises,  incurred  expense  and  substantially  changed  their 
dtaation,  so  they  could  not  be  placed  in  the  same  situation  they 
were  before  the  agreement  was  made. 

It  is  hardly  necessary  to  discuss  in  detail  this  feature  of  the 
case.  There  is  no  dispute  as  to  the  facts.  All  taxes,  assessments  for 
improvements  and  the  expense  of  the  maintenance  of  the  property 
were  borne  by  Einsfeld  during  his  lifetime,  and  by  his  executor 
after  his  death,  up  to  the  commencement  of  the  action.  It  would 
seem  impossible  to  restore  Einsfeld  or  his  successors  to  the  position 
which  he  occupied  prior  to  the  making  of  the  agreement  in  ques- 
tion. This  feature  of  itself,  it  would  seem,  takes  the  case  out  of  the 
principle  of  OdeU  v.  Montross  if  it  were  necessary  to  reconcile  this 
case  with  the  adjudication  there.  The  case  of  OdeU  v.  Montross  is 
a  case  which  perhaps  may  be  considered  a  border  case.  Some  dis- 
CQflsion  was  there  had  as  to  the  legal  effect  of  conveyances,  and 
the  principle  was  applied  as  rigidly  perhaps  as  in  any  adjudicated 
case,  but  it  did  not  attempt  to  relax  or  ignore  the  basic  principle 
that  full  effect  is  to  be  given  to  the  intention  of  the  parties  to  an 
agreement  which  violates  no  principle  of  law  and  is  not  against  a 
rule  of  public  policy,  but,  upon  the  contrary,  the  principle  is  reit- 
erated that  all  agreements  of  that  kind;  when  once  established, 
will  be  upheld.  And  in  that  particular  case  it  was  held  that  the 
grantee  showed  no  equitable  rights  which  would  suffer  by  reason  of 
the  enforcement  of  the  legal  rule,  and,  therefore,  it  was  applied  in 
that  case,  the  statement  there  being  that  no  injustice  would  be  done 
to  the  defendant  by  the  conclusion  reached ;  but  in  the  case  under 
discussion  it  is  impossible  to  see  how  a  gross  injustice  would  not  be 
done  to  the  successors  of  Einsfeld  were  the  plaintiff  permitted  to 
recover  in  this  action.  It  perhaps  is  more  profitable  to  apply  the 
generally  accepted  rules  of  law  and  equity  in  the  consideration  of 
this  case  than  to  endeavor  to  square  it  with  a  dissimilar  case  which 
is  quoted  as  a  precedent.  Precedent,  if  without  principle  to  sustain 
%  cannot  be  regarded  as  authority,  and,  as  we  have  seen,  the  case 
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cited  varies  in  such  essential  particulars  from  the  one  ander  con- 
sideration tliat  it  is  not  of  a  nature  to  be  controlling. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Hisoook,  J.,  who  dissented  in  an  opinion. 

HiscocK,  J.  (dissenting) : 

This  action  was  brought  by  plaintifE  to  effect  a  redemption  of  cer- 
tain real  estate  situated  in  the  city  of  Buffalo  formerly  conveyed  to 
her  by  one  John  P.  Einsfeld,  and  to  procure  an  accounting  between 
plaintiff  and  said  Einsfeld  and  the  present  defendants  of  moneys 
paid  out  or  received  on  account  of  the  plaintiff.  The  principal 
basis  of  the  decision  made  by  the  learned  trial  justice  denying  plain- 
tiff's prayer  for  relief,  was  in  effect  that  she  had  a  settlement  with 
said  Einsfeld  whereby  and  in  pursuance  whereof  she  had  released 
all  claims  against  him,  including  any  rights  in  said  real  estate  or  to 
redeem  the  same.  I  think  that  error  was  committed  in  this  deter- 
mination which  calls  for  reversal  of  the  judgment. 

The  undisputed  evidence  and  findings  of  fact  made  upon  the  trial 
established,  amongst  others,  the  following  facts : 

In  1873  plaintiff  procured  a  sum  of  money  from  Einsfeld  and 
executed  to  him  a  deed  absolute  in  form  of  the  premises  in  question. 
Simultaneously,  however,  an  instrument  of  defeasance  was  executed 
back  giving  the  right  to  redeem  within  a  limited  time.  This  transac- 
tion concededly  amounted  to  a  mortgage  by  plaintiff  of  her  property. 
A  short  time  subsequently  Einsfeld  entered  into  possession  of  the 
mortgaged  property,  thereafter  receiving  and  enjoying  the  rents  and 
profits  and  making  certain  payments  for  taxes,  interest,  etc.  Plain- 
tiff moved  away  from  the  city  of  Buffalo  to  Cincinnati.  While 
living  in  the  latter  place  she  sent  her  husband  to  Buffalo  to  get  an 
adjustment  of  matters  with  Einsfeld,  and  he  did  obtain  from  the 
latter  $150  of  which  he  made  no  acceunt  to  his  wife.  In  1885  or 
1886,  after  the  death  of  her  husband,  plaintiff  found  in  an  unknown 
drawer  the  papers  constituting  the  original  transaction  between  her 
and  Einsfeld  and  soon  thereafter  came  to  Buffalo  to  secure  a  settle- 
ment with  Einsfeld  and  a  reconveyance  and  possession  of  her  real 
estate,  and  after  various  negotiations  and  an  examination  of  Eins- 
feld's  accounts  with  plaintiff  and  the  property,  an  adjustment  was 
arrived  at  between  the  parties  whereby  Einsfeld  paid  to  plaintiff 
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the  8am  of  $1,500,  and  she  executed  to  him  a  general  release  which 
was  in  the  ordinary  form  of  all  claims  and  demands  whatsoever  in 
law  or  in  eqnity,  but  contained  no  specific  reference  whatever  to 
said  real  estate  or  her  right,  title  and  equity  of  redemption  therein. 
Although  requested,  plaintiff  refused  to  execute  any  deed  or  con- 
veyance of  her  property.  Einsfeld  continued  in  possession  of  the 
property  until  in  1891  when  he  died  leaving  a  last  will  and  testa- 
ment by  which  the  parties  now  named  as  defendants  succeeded  to 
his  interest  in  said  real  estate.  During  the  time  whicli  elapsed 
between  said  settlement  and  Einsf eld's  death  he  paid  ouf  various 
sums  on  account  of  said  property  by  way  of  taxes  and  assessments 
for  paving  and  sewer  improvements,  but  spent  no  considerable  sums 
in  altering  or  repairing  the  buildings  upon  the  property.  The  find- 
ings made  by  the  learned  trial  justice  that  he  and  his  successors 
made  valuable  and  permanent  improvements  upon  the  premises 
must  be  held  to  largely  relate  to  and  cover  the  payment  of  taxes  and 
assessments  levied  upon  the  premises  for  the  undisputed  evidence 
shows  that  outside  of  said  expenditures  no  substantial  sums  were 
spent 

At  the  time  of  the  settlement  aforesaid,  upon  plaintiff's  demand 
for  a  reconveyance  of  her  property  Einsfeld  represented  tliat  he  had 
conveyed  away  the  same  and  also  that  he  had  failed  or  become 
financially  irresponsible.  Although  these  representations  were  not 
true  plaintiff  believed  the  same  as  expressly  found  by  the  trial  court 
and  did  not  discover  their  falsity  until  after  Einsfeld's  death.  In 
1893  this  action  was  commenced. 

It  follows  from  the  foregoing  facts  that  plaintiff's  original  convey- 
ance to  Einsfeld  was  a  mortgage  and  that  she  is  entitled  to  have  an 
accounting  with,  and  redemption  of  her  property  from  the  defendants 
as  successors  of  Einsfeld,  unless  the  same  has  in  some  manner  been 
cnt  off  or  lost.  It  is  urged  in  behalf  of  respondents  that  this  result 
was  accomplished  by  the  settlement  and  release  executed  in  1886 
and  already  referred  to,  but  I  am  not  able  to  accept  or  agree  with 
that  view. 

Although  the  mortgage  which  plaintiff  executed  and  which  was 
put  upon  record  was  in  form  an  absolute  deed,  she  still  retained  title 
in  fee  to  the  premises  covered  thereby  subject  only  to  the  convey- 
ance as  a  mortgage  and  upon  payment  of  her  indebtedness  would 
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have  been  entitled  to  compel  the  execation  of  a  reconveyance  or  of 
such  other  instrument  as  would  perfect  her  record  title.  A  mere 
release  general  in  form  such  as  plaintiff  executed  to  Einsfeld  was 
not  suflBcient  to  convey  to  him  her  title  to  said  premises  and  to  cut 
off  her  equity  of  redemption  therein.  She  could  only  be  divested 
of  it  (except  by  way  of  estoppel)  by  some  instrument  which  wonld 
be  valid  under  the  Statute  of  Frauds  and  in  compliance  with  the 
statute  prescribing  the  mode  and  manner  of  conveying  lands.  Her 
right  of  redemption  was  not  in  any  sense  a  ^'  claim  or  demand " 
which  would  be  cut  off  by  the  general  release.  {Odell  v.  Montross, 
68  K  Y.  499.) 

Therefore,  if  the  transaction  between  the  parties  has  operated  to 
cut  off  plaintiff's  right  in  said  premises  it  must  be  upon  some  other 
theory  than  that  just  discussed,  of  a  conveyance  of  transfer. 

Upon  the  trial  an  amendment  of  defendant's  answer  was  asked 
and  permitted  allowing  them  to  pray  for  such  a  reformation  of  the 
release  executed  as  would  turn  it  into  a  conveyance  by  plaintiff  of 
her  interest  in  said  premises,  it  being  claimed  that  it  was  the  inten- 
tion of  the  parties  that  she  should  execute  such  a  conveyance.  It  is 
apparent  from  the  findings  made  by  the  trial  justice  and  it  is  conceded 
in  the  brief  of  the  learned  counsel  for  the  respondents  that  no  such 
reformation  of  the  release  was  adjudged  and  plaintiff's  complaint, 
therefore,  was  not  dismissed  upon  that  ground. 

It  is,  however,  urged  within  the  suggestions  made  in  the  case  of 
Odell  V.  Montrose^  already  quoted,  that  after  the  settlement  and 
execution  of  the  release  in  question  Einsfeld  and  these  defendants 
as  his  successors  expended  such  sums  in  the  improvement  of  the 
premises  as  to  have  created  an  estoppel  against  plaintiff's  enforce- 
ment of  her  claim  to  the  lands ;  also  that  owing  to  the  death  of 
Einsfeld  it  will  now  be  difficult  for  defendants  to  make  an  account- 
ing of  his  receipts  and  disbursements  on  account  of  plaintiff  and  said 
premises ;  also  that  there  has  been  laches  in  the  commencement  of 
this  action. 

The  last  two  suggestions  may  be  disposed  of  first.  I  think  there 
was  no  unpardonable  laches  in  the  commencement  of  the  action. 
As  already  stated,  plaintiff  did  not  discover  the  falsity  of  Eins- 
feld's  representations  that  he  had  sold  and  conveyed  away  the 
property  until  his  death  sometime  in   1891,  and  this  action  was 
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commenced  in  1893.  I  am  not  aware  of  any  authority  which  under 
the  circumstances  of  this  case  would  defeat  plaintifiPs  right  to 
recover  because,  owing  to  the  death  of  an  adverse  party  in  interest, 
it  will  be  more  difScuIt  to  make  proofs  in  opposition  to  her  claim. 
Neither  am  I  able  to  discover  that  there  will  be  any  more  difficulty 
for  defendants  than  for  plaintiff  in  establishing  the  account  Inter- 
est, taxes  and  insurance  are  undoubtedly  the  main  items  of  payment, 
and  these  will  so  be  a  matter  of  record  in  the  accounts  of  third 
parties  that  they  may  be  easily  proved.  The  payment  of  any  small 
sum  for  repairs  made  and  paid  for  by  Einsfeld  may  apparently  be 
established  with  ease  by  the  testimony  of  witnesses,  sworn  upon  the 
trial  of  this  case,  who  had  knowledge  in  regard  thereto. 

I  pass,  therefore,  to  the  question  of  estoppel  chiefly  urged,  that 
Einsfeld  and  the  defendants  had  expended  large  sums  upon  the 
property  by  way  of  improvements.  In  the  first  place,  in  opposition 
to  defendants'  invocation  of  the  defense  of  estoppel  against  plaintiff 
upon  principles  of  equity,  it  may  be  recalled  that  plaintiff  was  led 
into  making  the  settlement  and  executing  the  release  relied  upon  by 
the  false  representations  of  defendants'  predecessor  in  interest  that 
he  had  parted  with  her  real  estate,  and,  therefore,  could  not  recon- 
vcy  it.  It  would  be  a  somewhat  strange  and  anomalous  application 
of  the  principles  of  equity  to  allow  defendants  to  build  up  the 
defense  of  estoppel  against  plaintiff  upon  acts  which  it  is  fair  to 
state  she  was  induced  to  perform  by  the  fraud  and  misrepresenta- 
tions of  the  predecessor  through  whom  defendants  claim. 

Passing  by  this  consideration,  however,  I  am  unable  to  perceive 
facts  in  this  case  which  would  constitute  the  defense  of  estoppel 
within  the  rule  suggested  in  the  Odell  case,  Einsfeld  did  not  go 
into  possession  of  the  property  upon  the  faith  or  strength  of  the  set- 
tlement made  with  plaintiff.  He  was  already  there.  He  simply 
continued  in  possession,  and  continued  to  do  precisely  as  he  had 
been  doing,  and  as  he  would  have  done  if  no  settlement  had  been 
attempted.  It  has  already  been  pointed  out  that  the  evidence  shows 
conclusively  that  he  expended  no  considerable  sums  for  repairs  or 
alterations  of  the  property  ;  that  his  main  expenditures  were  in  the 
payment  of  taxes,  interest  and  insurance,  such  as  any  mortgagee  in 
possession  would  be  apt  to  pay.  As  against  these  payments  he  and 
the  defendants  have  had  the  possession  of  the  property  and  the  ben* 
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efit  of  the  rental  valae  thereof.  If  upon  a  proper  accounting  it 
shall  be  found  that  the  disbursements,  including  the  amount  paid 
plaintiff  in  1886,  exceed  the  amounts  received,  defendants  can  be 
amply  and  entirely  protected  by  the  striking  and  payment  of  such 
balance  as  the  ordinary  and  necessary  condition  of  plaintiff's  redemp- 
tion of  her  property.  It  seems  to  me  that  there  is  nothing  in 
respondents'  situation  with  reference  to  the  property  now  or  during 
the  occupancy  of  it  by  them  and  their  predecessor  which  cannot  be 
perfectly  considered  and  taken  care  of  upon  an  accounting  such  as 
usually  accompanies  a  redemption  of  real  estate  from  a  mortgagee 
in  possession ;  that  there  is  nothing  which  prevents  them  from  being 
restored  to  the  position  which  was  occupied  by  Einsf eld  at  and  before 
the  date  of  the  settlement  made  between  him  and  plaintiff,  and  that, 
therefore,  there  is  not  found  in  any  alleged  defense  of  equitable 
estoppel  a  reason  for  denying  to  plaintiff  the  relief  which  she  seeks. 
In  accordance  with  these  views  I  think  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial  gmnted,  with  costs  to 
appellant. 

Judgment  affirmed,  with  costs. 


John  E.   Leogett,   Respondent,   v.   The   City   of  Watertown, 

Appellant. 

Negligence  —  corutruUion  by  an  abutting  moner  of  a  platform  encroaching  upon  a 
city  sidewalk — pedestrian  ir^ared  by  the  collapse  of  tlte  sideioalk  and  platform — 
the  city  is  liable  for  defects  in  ths  sidewalk  btit  not  for  drfects  in  the  platform  — 
admissibility  of  an  affidavit  made  by  a  witness  as  to  what  another  mtness  had 
said  to  him. 

In  an  action  brought  against  a  city  to  recover  damages  for  personal  injuries  it 
appeared  that  the  city  maintained  a  sidewalk  leading  to  a  bridge;  that 
an  owner  of  property  abutting  on  the  approach  to  the  bridge  had  con- 
structed in  front  of  his  premises  a  wooden  platform,  which  as  claimed  by  the 
plaintiff  rested  upon  the  sidewalk;  that  while  the  plaintiff  was  standing  with 
one  foot  on  the  steps  of  the  ph\tform  and  the  other  foot  upon  the  sidewalk,  the 
platform  and  walk  collapsed  precipitating  the  plaintiff  into  a  hole  fifteen  or 
twenty  feet  deep  and  causing  him  to  sustain  injuries. 

£Wd,  that  it  was  improper  for  the  court  to  charge  that  the  plaintiff  could  recover 
if  the  jury  found  that  the  platform  was  in  any  way  connected  with  the  side- 
walk, and  the  injury  resulted  from  a  defect  either  in  the  platform  or  the 
sidewalk; 
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That  the  city  was  not  liable  for  defects  in  the  platfonn,  but  only  for  defects 
in  the  sidewalk; 

That  it  was  liable  for  any  defect  in  the  sidewalk;  whether  such  defect  was  inherent 
in  the  sidewalk  itself  or  was  due  to  the  conjunction  of  the  platform  with  the 
sidewalk. 

That  it  was  improper  to  peimit  the  plaintiff  to  introduce  In  eyidence,  for  the 
purpose  of  contradicting  the  testimony  given  by  a  witness  for  the  defendant, 
an  affidavit  made  by  such  witness  which,  in  addition  to  the  statements  about 
which  such  witness  had  been  examined,  contained  an  account  of  a  conversation 
which  the  affiant  had  had  with  another  witness  in  respect  to  which  conversa* 
tion  the  other  witness  was  not  examined. 

XcLbkhak,  p.  J.,  and  Spring,  J.,  dissented. 

Appeal  by  the  defendant.  The  City  of  Watertown,  from  a  judg- 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Jefferson  on  the  3d  day  of 
Febmary,  1902,  apon  the  verdict  of  a  jury  for  $800,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  Ist  day  of  Febmary, 
1902,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Fred  B.  Pitcher^  for  the  appellant. 

H.  PurceUj  O.  H.  Walker  and  Thomas  BwrnSy  for  the  respondent 

Stoveb,  J. : 

This  is  an  action  to  recover  damages  by  reason  of  an  alleged 
defect  in  a  highway.  The  highway  in  question  is  a  public  street  in 
the  city  of  Watertowii|  leading  to  and  over  a  bridge,  the  point  at 
which  the  accident  occurred  being  upon  premises  adjoining  and 
contiguous  to  the  bridge  and  the  sidewalk  leading  from  the  bridge 
in  front  of  the  abutting  premises.  The  walk  from  the  bridge  lead- 
ing northerly  was  supported  partly  by  a  wall  and  by  upright  pieces 
of  timber. 

The  evidence  showed  that  adjoining  the  sidewalk  was  a  platform 
and  steps  leading  to  it,  which  was  used  by  the  abutting  owner  in 
conjunction  with  his  property.  Between  the  easterly  edge  of  the 
flidewalk  and  the  building  upon  the  abutting  property,  called  the 
Dixon  property,  was  a  space  of  about  six  feet.  This  space  was 
occupied  by  a  platform  extending  from  the  north  end  of  the  bridge 
and  in  front  of  the  Dixon  premises  about  twenty  feet.  The  plat- 
App.  Div.— Vol.  XCIII.        6 
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form  was  higher  than  the  sidewalk,  and  was  reached  by  means  of 
three  steps  which  ran  along  the  front  of  the  platform,  and  occupied 
about  two  feet  of  the  width,  leaving  about  four  feet  of  platform 
between  the  steps  and  the  Dixon  building. 

The  steps  at  the  westerly  end  of  the  platform,  and  which  form 
the  approach  to  the  platform,  according  to  the  plaintiff's  version, 
rested  upon  the  easterly  edge  of  the  sidewalk,  and,  as  one  or 
more  of  the  witnesses  gave  it,  projected  about  two  inches  on  the 
sidewalk. 

There  was  an  iron  railing  at  the  easterly  side  of  the  bridge 
extending  to  the  southerly  side  of  the  platform,  and  at  the  north- 
erly side  of  the  platform  the  iron  railing  was  continued  along  the 
easterly  edge  of  the  sidewalk,  the  opening  in  the  iron  railing  being 
the  length  of  the  platform  which  was  used  as  an  approach  to  the 
Dixon  premises. 

At  the  time  of  the  accident  a  number  of  people  had  collected  for 
the  purpose  of  witnessing  an  exhibition  of  daring  by  a  man  who 
had  advertised  that  he  would  jump  from  the  top  of  the  bridge  int6 
the  river  below. 

The  accident  occurred  on  Memorial  Day,  1898.  The  testimony 
of  the  plaintiff  is  that  as  he  was  passing  down  the  street  and  came 
to  the  bridge  he  saw  a  large  crowd  there ;  that  the  crowd  was  so 
large  on  the  walk  it  was  impossible  to  get  through,  so  he  took  the 
roadway  across  the  bridge ;  that  he  pushed  his  way  through  there, 
and  after  he  got  across  the  bridge  he  undertook  to  get  on  the  board 
walk  again ;  and  finally,  after  working  through,  he  got  as  far  as  the 
Dixon  property,  and  owing  to  not  having  his  truss  on  he  found  he 
had  trouble  from  a  rupture  in  the  groin  ;  that  he  put  his  foot  upon 
one  of  the  steps  and  leeftied  over,  and  made  a  pressure  with  his  thigh 
to  adjust  the  breach ;  that  when  he  had  been  there  but  a  minute  or 
two  the  crowd  came  and  rushed  onto  the  board  walk,  and  he  was 
standing  with  his  left  foot  upon  the  bridge  walk,  when  the  walk  and 
platform  and  all  went  down,  and  he  went  with  it.  Beneath  the  plat- 
form on  the  Dixon  property  was  an  open  space  about  fifteen  to 
twenty  feet  deep. 

The  evidence  as  to  the  condition  of  the  walk  after  the  accident  ia 
somewhat  conflicting.  The  walk  itself  did  not  fall,  but  some  of  the 
witnesses  testified  that  it  sank  on  the  easterly  side  when  the  plat- 
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fonn  gave  way,  and  the  boards  were  tipped  up,  the  lower  portion 
being  towards  the  easterly  side  of  the  walk.  The  evidence  showed 
that  the  plaintiff  was  injured  by  the  fall. 

This  case  was  before  this  court  on  a  former  appeal  (55  App.  Div. 
321).  Upon  that  appeal  a  judgment  of  nonsuit  was  reversed  and  a 
new  trial  ordered.  The  rule  governing  the  case  as  presented  upon 
that  appeal,  and  which  was  necessary  to  the  decision  of  that  appeal, 
was  as  follows :  "  It  was  the  duty  of  the  municipality  to  construct 
and  maintain  sidewalks  over  and  along  its  thoroughfares  which 
should  be  reasonably  safe  for  the  use  of  such  pedestrians  as  had 
occasion  to  pass  over  them;  and  if  it  knowingly  permitted  the 
safety  and  efficiency  of  any  of  its  walks  to  become  in  any  manner 
impaired,  either  by  their  own  inherent  infirmity  or  by  the  conjunc- 
tion of  an  unsafe  structure  erected  by  an  adjoining  owner,  it  vio- 
lated its  plain  duty  and  subjected  itself  to  the  consequences  which 
flowed  therefrom." 

This  is  the  correct  rule  and  should  have  been  applied  upon  the 
retrial  of  the  case.  This  rule  was  charged  almost  verbatim  by  the 
trial  court,  but  in  connection  therewith  this  language  was  used :  "  So 
if  jou  find  that  the  plaintiff  received  his  injury  upon  that  occasion 
through  a  defect  in  that  sidewalk  or  through  a  defect  in  the  struc- 
ture in  connection  and  conjunction  therewith,  this  platform  and  the 
snrroundings  and  the  structures  and  the  timbers  that  are  about  it, 
if  he  received  his  injury  from  either  of  those  causes,  then  you  must 
find  a  verdict,  if  you  find  the  other  questions,  in  favor  of  the  plain- 
tiff. That  I  charge  you  to  be  the  law  in  this  ca^ ;  that  it  makes 
no  difference  whether  it  was  from  the  defective  condition  of  the 
sidewalk  or  from  the  defective  condition  of  the  platform  and  steps 
and  structure,  if  he  received  his  injury  from  that  and "  Plain- 
tiff's counsel :  "  Your  Honor,  in  conjunction The  Court :   I 

have  already  said  in  conjunction  with  the  sidewalk.  I  think  I  have 
charged  that  plain  enough.  If  I  have  not,  I  will  charge  that  later 
on.  If  you  should  find  in  this  case  that  the  plaintiff  is  right,  in 
other  words,  that  the  plaintiff  was  free  from  contributory  negligence, 
that  the  city,  the  defendant,  had  actual  notice  of  more  than  twenty- 
four  hours  of  the  unsafe  condition  of  this  sidewalk "    Plaintiff's 

counsel:  "Forty-eight  hours.  The  Court:  Forty-eight  hours,  of  this 
sidewalk,  and  that  from  that  defective  condition  of  the  sidewalk  or 
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the  structure  connected  therewith,  he  received  his  injury,  you  will 
then  approach  the  question  of  damages.'' 

Again,  the  court  was  asked  to  charge  that  if  the  jury  found  that 
the  sidewalk  remained  intact  at  and  during  the  accident,  there  could 
be  no  recovery.  "The  Court:  What  do  you  mean  by  intact? 
Do  you  mean  the  sidewalk  itself  or  this  structure  and  its  connec- 
tions with  the  other  structure,  if  there  was  connection  ? "  Defend- 
ant's counsel :  "  No,  I  mean  the  sidewalk  between  the  roadbed  and 
the  railing  and  the  Dixon  steps.  The  Court :  If  you  mean  simply 
the  planks  of  the  sidewalk  itself  remained  intact,  I  refuse  to  charge 
it  in  that  way." 

And  so,  when  asked  to  charge  that  if  the  jury  found  the  sidewalk 
remained  intact  and  that  the  plaintiff  if  he  had  continued  with  both  his 
feet  upon  the  sidewalk  would  not  have  suffered  the  accident  in  ques- 
tion, there  could  be  no  recovery,  the  court  again  said :  *•  I  will  so 
charge  in  case  they  find  that  there  was  no  connection  between  this 
other  structure  and  the  sidewalk." 

When  asked  again  to  charge  that  if  the  injury  came  to  the  plain- 
tiff from  causes  outside  of  the  highway  there  could  be  no  recovery, 
he  charged  that  that  would  be  so,  if  not  connected  with  the  highway 
in  any  manner. 

Again,  when  asked  to  charge  that  it  was  immaterial  whether  any 
of  the  planks  were  or  were  not  decayed,  the  request  was  refused, 
and  it  was  left  to  the  jury  to  say  whether  it  was  material  or  not. 

And  finally,  when  requested  by  defendant's  counsel  to  charge 
that  the  defendant  was  only  liable  for  its  structure  and  its  safe  main- 
tenance, the  court  charged :  "  I  charge  the  jury  on  that  question  that 
the  defendant  is  liable  for  either  by  their  own  inherent  infirmity  of 
the  sidewalk  and  its  structure,  or  by  the  conjunction  of  an  unsafe 
structure  erected  by  an  adjoining  owner ;  that  is  the  Dixon  property 
in  this  case." 

So  the  instruction  to  the  jury  was  substantially  that  if  they  found 
the  platform  or  structure  adjoining  the  sidewalk  was  in  any  way 
connected  with  the  sidewalk,  and  the  injury  resulted  from  a  defect 
either  in  the  platform  or  the  sidewalk,  there  could  be  a  recovery  by 
the  plaintiff. 

We  think  this  was  an  erroneous  interpretation  of  the  rule  of  law. 
The  defendant  owed  the  duty  to  keep  the  highway  in  repair.     It 
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was  nnder  no  obligation  to  see  that  adjoining  owners  maintained 
safe  etrnctnres  as  approaches  to  the  highway.  Defendant  had  no 
authority  outside  the  confines  of  the  highway,  and  it  coald  not 
undertake  to  repair  such  structures.  And  in  stating  this,  we  are  not 
uumindful  of  the  duty  imposed  upon  municipalities  to  guard  against 
open,  apparent  dangers  abutting  upon  the  highway,  and  the  circum- 
stances which  impose  upon  municipalities  the  duty  of  erecting  bar- 
riers. But  we  think  no  case  can  be  found  where  a  municipality 
bas  either  been  cliarged  with  the  duty  of  maintaining  an  approach 
to  its  sidewalk  upon  private  property,  or  compelled  to  incur  the 
responsibility  of  barricading  owners  of  property  against  access  to  or 
^ress  from  their  premises,  when,  in  the  judgment  of  the  munici- 
pality or  its  officei*s,  their  approaches  were  not  of  a  proper  char- 
acter. Such  a  construction  of  the  law  would  be  imposing  a  new 
burden  upon  municipalities  with  respect  to  the  care  of  highways. 

The  true  rule  as  above  laid  down  would  impose  upon  a  municipal- 
ity the  burden  of  seeing  that  its  own  walk  did  not  become  danger- 
ous by  reason  of  the  illegal  erection  of  a  structure  upon  it.  So  that 
if  by  reason  of  the  erection  of  the  platform  and  steps  the  structure 
connected  with  the  Dixon  property,  the  efficiency  of  the  highway 
bad  been  so  impaired  as  to  render  it  dangerous  or  liable  to  produce 
injury,  the  city  would  be  liable  for  results  occurring  by  reason  of 
the  impairment  of  the  walk  itself ;  but  it  would  not  be  liable  for 
injuries  resulting  from  defects  in  the  platform  or  the  steps  so  long 
as  it  maintains  its  highway  to  a  proper  degree  of  efficiency  and 
safety. 

The  difficulty  seems  to  have  been  in  giving  too  broad  an  inter- 
pretation to  the  words  "  by  the  conjunction  of  an  unsafe  structure.'' 
The  city  was  not  liable  for  the  defects  of  the  structure  of  the 
adjoining  owner,  but  it  is  liable  only  for  the  defects  of  its  own 
structure,  and  its  liability  is  confined  to  that.  Whether  the  defect 
was  inherent  in  the  sidewalk  itself,  or  was  created  by  a  conjunction 
with  the  sidewalk,  is  immaterial ;  but  it  is  quite  material  as  to  the 
location  of  the  defect.  It  may  be  that  the  cause  of  the  defect  may 
not  be  material,  but  the  defect  itself  must  be  in  the  sidewalk ;  and 
the  sidewalk  being  proper  and  reasonably  safe,  the  municipality 
cannot  be  charged  for  defects  existing  in  tho  adjoining  platform  or 
structure. 
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An  examiQation  of  the  record  satisfies  us  that  the  case  was 
presented  to  the  jnry  upon  the  theory  that  the  city  was  liable  for 
any  defect,  whether  existing  in  the  sidewalk  or  the  platform  con- 
nected with  it;  and  if  wo  are  right  in  the  propositions  above  stated, 
this  was  error  which  was  necessarily  prejudicial  to  the  defendant. 

A  witness  for  the  defendant  had  made  an  affidavit  which  it  is 
claimed  by  the  plaintiff  was  contradictory  to  the  testimony  given 
upon  the  trial.  It  contained  other  statements  than  those  about 
which  he  was  questioned.  The  affidavit  was  offered  in  evidence,  and 
was  admitted,  under  the  objection  of  the  defendant. 

We  think  this  was  error,  as  the  affidavit  contains  some  statements 
giving  a  conversation  which  affiant  had  with  one  Phippin,  superin- 
tendent of  public  works,  who  was  also  examined  as  a  witness  upon 
the  trial,  and  giving  a  statement  of  what  Phippin  said  to  him  at  the 
time  and  with  regard  to  which  Phippin  was  not  examined  upon  the 
trial,  saying,  among  other  things,  that  he  (Phippin)  "  couldn't  go 
home  and  rest  until  it  was  fixed,"  and  other  statements.  While, 
perhaps,  this  of  itself  would  be  insufficient  to  reverse  the  judgment, 
in  view  of  a  retrial  of  the  case,  we  make  this  comment  upon  it. 

For  the  reasons  above  stated,  a  new  trial  must  be  had. 

All  concurred,  except  MoLennan,  P.  J.,  and  Spring,  J.,  who 
dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


John  N.  Drake,  Anpellant,  v.  Fbedbbiok  C.  Latter  and  S.  Wallaoe 
Haoaman,  Respondents. 

AffreemetU  to  assist  in  procuring  Stats  contracts  by  using  influence  toith  public  officers 
— it  is  wid  as  against  public  policy  —  its  invalidity  may  be  urged  although  not 
pleaded — test  of  invalidity  — receipt  of  benefits  thereunder — wha^  contracts  for 
services  brfore  public  officers  are  valid  and  what  are  invalid, 

A  contract  made  between  a  contracting  Ann,  which  contemplated  submitting 
competitive  bids  for  canal  contracts  to  be  let  by  the  State  of  New  York,  and  a 
person,  who,  for  some  years,  had  been  engaged  at  Albany  In,  as  he  expressed 
it,  protecting  corporations  against  ''strike"  legislation,  by  which  the  contract 


Digiti 


ized  by  Google 


DRAKE  V.  LAUER. 87 

App.  Diy.]  FousTH  Dspabtmbkt,  Mabch,  1904. 

ing  firm  agreed  to  pay  to  such  person  one-third  of  the  profits  which  it  might 
realize  upon  all  canal  contracts  secured  by  it,  in  consideration  for  which  such 
penon  agreed,  by  means  of  his  political  and  social  relations  and  influence  with 
officexB  of  the  State  of  New  York,  to  secure  for  the  contracting  firm  informa- 
tion, not  open  to  other  bidden,  from  the  office  of  the  State  Engineer  and  Sur- 
Tejor,  in  regard  to  the  estimates  of  the  probable  cost  of  the  work  included 
within  the  contracts,  and  otherwise  to  render  assistance  to  said  firm  in 
obtaining  contracts  and  favoritism  from  State  officers  during  the  performance 
of  the  work,  is  Toid  as  against  public  policy. 

The  contract  being  one  affecting  the  interests  of  the  general  public,  the  defense 
that  it  18  Toid  as  against  public  policy  need  not  be  pleaded  in  order  to  be 
avBilable. 

The  receipt  of  the  benefits  of  the  contract  .by  the  contracting  firm  will  not  pre- 
clude it  from  asserting,  in  an  action  brought  to  enforce  the  contract,  that  it  is 
Toid  as  against  public  policy. 

In  order  to  render  a  contract  void  as  against  public  policy,  it  should  appear  that 
the  agreement  itself  contemplates  illegal  acts  or  acts  condemned  as  against  good 
morals  or  public  policy.  It  is  not  sufficient  that  acts  are  done  which  might  be 
condemned;  the  test  Is  the  intention  of  the  parties. 

Smble,  that  contracts  which  provide  for  the  rendition  of  fair  and  open  services 
before  public  officers  are  valid,  but  that  contracts  which  contemplate  the  ren- 
dition before  public  officers  of  secret  services  leading  to  acts  of  favoritism  or 
unfairness  on  the  part  of  such  public  officers  are  contrary  to  public  policy. 

Williams  and  Hiscocs,  JJ.,  dissented. 

Appeal  bj  the  plaintiff,  John  N.  Drake,  from  a  judgment  of  the 
Supreme  Conrt  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Monroe  on  the  2d  day  of  April,  1903, 
npon  the  report  of  a  referee  dismissing  the  plaintiffs  complaint. 

John  Van  Voorhia  dk  SanSj  for  the  appellant. 

8.  Wile  and  P.  D.  Oviatt  {John  Desmond^  of  counsel),  for  the 
respondents. 

Stoysb,  J.: 

This  is  an  action  brought  by  an  assignee  for  an  allied  balance 
due  nnder  a  contract  for  the  rendition  of  services. 

The  complaint  alleges  that  one  C.  was  employed  to  assist  defend- 
ants '^  in  getting  contracts  from  the  State,  to  enable  them  to  perform 
work  for  the  State  upon  the  said  Erie  Canal  and  to  assist  them  in 
prosecuting  such  work." 

There  is  no  specification  in  the  complaint  as  to  the  character  of 
the  services  which  were  to  be  performed  by  C.  in  obtaining  contracts 
from  the  State.    There  are  some  allegations  with  regard  to  services 


Digiti 


ized  by  Google 


88  DRAKE  v.  LAUER. 

FouKTH  Dbpartmsmt,  March,  1904.  [Vol.  98. 

performed  by  C.  after  the  contract  had  been  let,  which  services  the 
referee  has  found  to  be  of  slight  value. 

The  answer  denies  the  making  of  the  contract  and  the  rendition 
of  the  services. 

The  referee  found  that  in  the  fall  of  1896  the  defendants  entered 
into  an  agreement  with  C.  to  pay  C.  one-third  of  the  profits  which 
they  might  realize  upon  all  contracts  secured  from  the  State  for 
canal  work,  in  consideration  whereof  said  C.  agreed  to  secure  for 
defendants  information  from  the  office  of  the  State  Engineer  and 
Surveyor  at  Albany  in  regard  to  the  Engineer's  estimates  of  the 
probable  cost  of  the  work  for  which  they  contemplated  submitting 
competitive  bids,  and  otherwise  to  render  assistance  to  said  firm  at 
Albany  in  securing  contracts  for  such  work  and  favoritism  from 
State  officers  during  performance,  by  means  of  his  political  and 
social  relations  and  influence  with  such  State  officers. 

He  also  found  that  some  minor  services  were  rendered,  but  not  at 
the  request  of  the  defendants,  nor  was  it  contemplated  that  such 
services  were  to  be  paid  for. 

The  referee  found  that  the  contract  was  void  as  against  public 
policy,  and  that  the  complaint  should  be  dismissed. 

It  is  urged  upon  appeal  that  the  objection  that  the  contract  was 
void  as  against  public  policy  was  not  raised  by  the  pleadings,  and 
could  not  be  considered.  We  think  the  better  rule  is  laid  down  in 
Dtmham  v.  Hastings  Pa/oement  Co.  (56  App.  Div.  244),  namely, 
"  Where  the  statute  is  provided  for  the  protection  of  parties,  and  the 
benefit  taken  thereby  may  be  waived,  the  defense  of  invalidity  must 
be  pleaded  or  the  defendant  cannot  avail  himself  of  it.  *  *  * 
The  rule  is  otherwise,  however,  where  the  general  public  is  affected 
by  the  violation  of  the  particular  statute,  or  the  provisions  of  any 
public  law ;  in  such  case  the  enforcement  of  rights  arising  there- 
under is  or  may  be  opposed  to  good  morals  or  a  sound  public  policy, 
and  courts  will  refuse  their  aid  to  parties  so  contracting,  and  wiU  in 
every  instance  leave  them  as  it  found  them.  In  such  a  case  it  is 
not  necessarily  essential  that  the  illegality  be  pleaded.  Courts  of 
their  own  motion  will  interfere  and  deny  the  right  to  any  relief 
thereunder  without  reference  to  the  state  of  the  pleadings.'* 
{Drake  v.  Siebold^  81  Hun,  178;  Oscanyan  v.  Arms  Co,^  103 
U.  S.  261 ;  Kea/ms  v.  N.  Y.  cfe  C.  P.  Ferry  Co.,  19  Misc.  Rep.  19.) 
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It  is  nrged  again  that  the  proof  does  Bot  warrant  the  finding  that 
the  contract  was  against  public  policy. 

In  order  to  invalidate  the  contract  it  should  appear  that  the 
agreement  itself  contemplated  illegal  acts,  or  acts  condemned  as 
against  good  morals  or  public  policy.  It  is  not  sufficient  that  acts 
were  done  which  might  be  condemned,  but  the  test  is  the  intention  of 
the  parties — what  acts  were  contemplated  by  them  to  be  performed 
in  carrying  out  the  agreement.  Here,  we  think,  has  arisen  an 
apparent  conflict  in  some  of  the  adjudicated  cases.  The  rule  was 
laid  down  in  Mills  v.  JfUU  (40  N.  Y.  543).  In  that  case  the  con- 
tract  was  that  the  plaintiff  ^^  would  give  all  the  aid  in  his  power,  and 
spend  such  reasonable  time  as  may  be  necessary,  and  generally  use 
fail}  utmost  influence  and  exertions  to  procure  the  passage  into  a  law 
of  the  said  bill  heretofore  introduced  into  the  Senate  of  the  State 
of  New  York,  as  hereinbefore  mentioned,  or  any  other  bill  to  the 
same  end,"  and  it  was  this  feature  of  the  agreement  which  was  con- 
demned as  against  public  policy,  the  court  using  this  language :  "  It 
is  not  suggested  that  the  plaintiff  was  a  professional  man,  whose 
calling  it  was  to  address  legislative  committees.  It  is  not  suggested 
that  he  had  any  claim  of  right,  which  he  proposed  to  advocate  and 
which  right  or  debt  he  proposed  to  transfer  to  the  defendant.  He 
had  simply  asked  of  the  Legislature  the  privilege  or  favor  to  be 
granted  to  him  of  building  and  operating  a  railroad,  upon  certain 
streets  of  the  city  of  Brooklyn.  This  privilege  may  be  assumed  to 
be  of  pecuniary  value.  To  procure  the  passage  of  such  a  law  for 
the  benefit  of  the  defendant,  he  undertook  to  use  his  utmost  infliv 
ence  and  exertions.  This  contract  is  void  as  against  public  policy. 
It  is  a  contract  leading  to  secret,  improper  and  corrupt  tampering 
with  legislative  action  (citing  cases).  It  is  not  necessary  to  adjudge 
that  the  parties  stipulated  for  corrupt  action,  or  that  they  intended 
that  secret  and  improper  resorts  should  be  had.  It  is  enough  that 
the  contract  tends  directly  to  those  results.  *  *  *  It  tends  to 
subject  the  Legislature  to  influences  destructive  of  its  character,  and 
fatal  to  public  confidence  in  its  action." 

This  rule,  so  far  as  adjudications  are  concerned,  was  held  to  until 
the  case  of  Chese^ough  v.  Conover  (140  N.  Y.  382).  In  that  case 
the  contract  was  that  the  plaintiff  would  assist  in  obtaining  rights, 
privileges  and  franchises,  and  draw  up  the  papers,  acts  and  resoln- 
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tions  "  to  be  presented  to  parties,  to  the  Legislature  and  to  the  com- 
mon council    *    *    *    and  go  to  Albany  and  use  arguments,"  etc. 

In  that  case  it  appeared  that  the  plaintiff  had  no  connection  with 
the  Legislature ;  was  not  a  lobbyist ;  had  no  acquaintance  or  influ- 
ence with  any  member  of  the  Legislature,  and  it  did  not  appear 
that  he  had  any  peculiar  facilities  for  procuring  legislation ;  or  that 
he  asked  or  solicited  any  member  of  the  Legislature  to  vote  for  the 
bills ;  or  that  he  did  anything  except  to  explain  them  and  request 
their  introduction;  and  that  he  could  do  without  violating  any 
public  policy.  It  was  there  said :  "  It  must  be  the  right  of  every 
citizen  who  is  interested  in  any  proposed  legislation  to  employ  an 
agent  for  compensation  payable  to  him,  to  draft  his  bill  and  explain 
it  to  any  committee,  or  to  any  member  of  a  committee,  or  of  the 
Legislature,  fairly  and  openly,  and  ask  to  have  it  introduced,"  the 
holding  in  that  case  being,  ^'contracts  which  do  not  provide  for 
more,  and  services  which  do  not  go  farther,  in  our  judgment,  vio- 
late no  principle  of  law  or  rule  of  public  policy." 

The  distinction  between  the  two  cases  may  be  made,  and  as  the 
language  in  the  earlier  case  is  not  applicable  to  the  later  case,  it  can- 
not be  said  that  the  later  case  has  overruled  the  earlier  doctrine. 
But  we  think  the  distinction  between  contracts  which  provide  for 
services  fair  and  open,  and  those  which  contemplate  the  rendition 
of  secret  services  leading  to  acts  of  favoritism  or  unfairness  on  the 
part  of  public  officials,  is  still  recognized,  and  the  rule  applied 
accordingly. 

So  in  the  case  under  consideration,  the  complaint  upon  its  face 
does  not  state  the  character  of  services  which  were  to  be  rendered, 
and  the  referee  has  found  that  the  services  which  were  contemplated 
by  the  parties  were  such  as  would  fall  under  the  condemnation  of 
the  law ;  for  it  needs  no  argument  to  reach  the  conclusion  that  a 
contract  for  services  in  securing  contracts  by  favoritism  from  State 
officers,  by  reason  of  social  and  political  relations  with  such  State 
officers,  would  be  void  and  against  public  policy. 

An  examination  of  the  evidence,  while  not  conclusive,  as  from 
the  very  circumstances  evidence  of  these  transactions  could  not 
be,  shows  that  it  warrants  the  finding  of  the  referee.  The  principal 
service  rendered  prior  to  the  obtaining  of  contracts,  on  the  part  of 
plaintiff's  assignor,  was  the  obtaining  from  the  office  of  the  State 
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EDgineer  the  estimates  of  the  cost  of  the  work,  which  were  not 
open  to  other  bidders  upon  the  work. 

The  plaintiff's  assignor  was  not  unfamiliar  with  this  class  of  work, 
as  he  has  testified  that  his  business  in  Albany  for  several  years  was 
protecting  corporations  from  legislation  which  he  characterizes  as 
^'strike"  legislation.  So  that,  the  referee  having  found  the  fact, 
and  as,  under  the  pleadings,  this  might  properly  be  raised  as  a  ques- 
tion of  fact,  we  see  no  error  in  this  disposition  of  the  case. 

But  the  further  objection  is  taken  that  the  defendants  are  not  in 
position  to  avail  themselves  of  the  illegality  of  the  contract,  as  they 
have  the  fruits  of  the  illegal  acts.  We  are  not  unmindful  of  the 
language  of  some  of  the  adjudicated  cases  as  to  the  right  of  a  party 
to  repudiate  a  contract  after  having  received  the  fruits  of  the  agree- 
ment, yet  we  are  not  pointed  to  any  adjudicated  case  which  has  held 
that  a  contract  void  as  against  good  morals  and  public  policy,  will 
be  enforced  as  against  either  party  under  a  rule  which  is  applied  only 
in  cases  in  equity,  in  order  to  prevent  a  failure  of  justice.  But  as 
stated  in  Dunhcmi  v.  Hastings  Pavement  Co.  {supra)  where  the 
general  public  is  affected  by  the  violation  of  the  law,  courts  will 
refuse  their  aid  to  the  parties,  and  will,  in  every  instance,  leave 
them  as  they  found  them.  If  this  were  not  so,  courts  would  be 
compelled  to  enforce  contracts  illegal  and  void  as  against  public 
policy,  in  every  instance  where  a  part  performance  could  be  predi- 
cated.    Such  cannot  be  the  condition  of  the  law. 

The  judgment  should  be  affirmed,  with  costs. 

McLenkan,  p.  J.,  and  Spring,  J.,  concurred;  Williams,  J., 
dissented ;  Hisoock,  J.,  dissented  in  an  opinion. 

HisooGK,  J.  (dissenting) : 

I  am  unable  to  concur  in  an  afSrmance  of  the  judgment  appealed 
from,  and  think  the  same  should  be  reversed  because  defendants 
did  not  plead  the  defense  upon  which  judgment  was  awarded  in 
their  favor  by  the  referee.  Their  answer  did  not  in  any  manner 
allege  or  set  forth  the  claim  that  the  contract  upon  which  plaintiff 
based  his  action  was  opposed  to  public  policy  and  illegal.  The 
answer  did,  in  addition  to  various  specific  denials  and  allegations 
not  material  upon  this  question,  contain  a  general  denial. 

I  think  it  must  be  conceded  that  it  did  not  appear  upon  the  face 
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of  the  complaint  or  neceBsaril j  from  the  evidence  given  in  behalf  of 
plaintiff  that  the  alleged  contract. was  illegal.  No  snch  claim  is 
advanced  either  in  the  opinion  or  the  report  of  the  referee  or  in  the 
brief  for  the  respondents  or  the  prevailing  opinion.  In  fact,  the 
reasoning  and  arguments  adopted  exclude  such  idea. 

This  being  the  case,  I  think  that  both  authority  and  the  gen- 
eral principles  of  practice  and  pleadings  required  that  defendants 
should  plead  the  defense  upon  which  they  relied  to  defeat  an  appar- 
ently valid  contract.  It  would  seem  as  if  this  rule  were  plainly 
and  decisively  laid  down  in  Milbanh  v.  Jones  (127  N.  Y.  370,  375). 
(See,  also,  Coverly  v.  Terminal  Wa/rehause  Co,y  85  App.  Div.  488.) 

Reliance  is  placed  upon  Dunham  v.  Hastings  Pavement  Co.  (56 
App.  Div.  244)  as  laying  down  the  rule  that  the  defense  that  a  con- 
tract is  illegal  and  void  because  in  contravention  of  good  morals  or 
of  sound  public  policy  need  not  be  pleaded  where  the  interests  of 
the  general  public  are  involved ;  that  the  courts  in  such  case  will  of 
their  own  motion  refuse  their  aid  to  parties  so  contracting. 

Apparently  this  case  does  lay  down  such  rule,  but  the  authorities 
in  the  appellate  courts  upon  which  it  relies  for  this  doctrine  do  not 
sustain  it.  In  the  case  of  Drake  v.  Siebold  (81  Hun,  178)  the  court 
placed  its  decision  squarely  upon  the  ground  that  the  invalidity  of 
the  contract  sought  to  be  enforced  appeared  upon  the  presentation 
thereof  by  the  plaintiff  upon  the  trial  and,  therefore,  it  was  not  nec- 
essary to  plead  its  illegality.  At  the  same  time  this  case  distinctly 
holds  that  if  the  contract  as  alleged  and  proved  by  a  plaintiff  is 
valid  on  its  face  the  defense  that  it  is  in  fact  against  public  policy 
and  illegal  is  not  available  unless  especially  pleaded. 

The  case  of  Osca/nyan  v.  Arm^  Co,  (103  XJ.  S.  261),  also  cited,  is 
expressly  distinguished  in  the  case  of  MilhamJc  v.  Jones  {supra\ 
and  it  appears  that  there  the  complaint  was  dismissed  on  the  open- 
ing of  plaintiff's  counsel  because  it  appeared  therefrom  that  the  con- 
tract relied  on  was  illegal. 

We,  therefore,  find  that  the  doctrine  of  the  Dunho/m  case  not 
only  is  not  sustained  by  the  authorities  referred  to,  but  that  it  is 
expressly  at  variance  with  the  decision  of  the  Court  of  Appeals. 

It  is  argued  by  respondents'  counsel  that  this  ground  of  reversal 
is  not  available  to  plaintiff  because  he  did  not  seasonably  object  that 
the  defense  was  not  pleaded.    There  was  no  opportunity  for  him  so 
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to  do  sooner  than  he  has.  The  record  before  us  does  not  disclose 
that  at  any  time  daring  the  trial  defendants  so  urged  or  suggested 
this  defense  as  to  call  upon  plaintiff  for  any  objection.  So  far  as 
can  be  discovered,  all  of  the  evidence  offered  might  be  introduced 
upon  and  under  the  other  issues  raised  by  the  pleadings,  and  there 
is  nothing  to  indicate  that  plaintiff  had  any  notice  or  warning  that 
the  defense  in  question  would  be  urged  until  after  the  report  of 
the  referee  had  been  made. 

Under  these  circumstances,   I  think  the  judgment  should  be 
reversed. 

Judgment  afSrmed,  with  costs. 


An:?  O'Shatjohnesset,  Respondent,  v.  The  Village  of  MiDDLBPoirr, 

Appellant. 

Municipal  corporation — it  doe$  not  inaure  the  iafity  of  trawion  upon  it»  highwaifa 
—  %t$  duty  to  remove  aecwnulcUione  cf  ice  and  enow  from  ite  etreete  and  eroeawalke 
--when  a  finding  thai  it  toae  negligent  in  this  reepect  ie  againet  the  teeight  of 
evidence. 

Monicipalities  are  not  insurers  of  the  safety  of  travelen  on  the  highway,  nor 
are  they  bound  to  anticipate  every  emergency;  they  are  only  required  to 
exercise  ordinary  care  and  use  ordinary  diligence. 

The  duty  resting  upon  municipal  corporations  to  remove  accumulations  of  ice 
and  snow  as  it  falls  from  time  to  time  upon  their  streets  is  a  qualified  one,  and 
becomes  imperative  only  when  dangerous  formations  or  obstacles  have  been 
created  and  notice  of  their  existence  is  received  by  the  corporations. 

A  Tillage  cannot  be  said  to  be  negligent,  because,  during  a  period  of  frequent 
snow  storms  and  of  very  cold  weather,  it  failed  to  remove  the  accumulated 
ice  and  snow  from  a  crosswalk  and  thus  keep  the  surface  of  the  crosswalk 
exposed,  or  because  it  failed  to  keep  the  snow  and  ice  on  the  crosswalk  in  a 
perfectly  smooth  condition. 

When,  in  an  action  brought  against  a  municipal  corporation  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  in  consequence  of  falling 
upon  snow  covering  a  crosswalk,  a  finding  that  the  municipal  corporation 
was  guilty  of  negligence  is  against  the  weight  of  evidence,  considered. 

Williams,  J.,  dissented. 

Appeal  by  the  defendant,  The  Village  of  Middleport,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
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in' the  office  of  the  clerk  of  the  county  of  Niagara  on  the  22d  day 
of  July,  1903,  upon  the  verdict  of  a  jury  for  $250,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  27th  day  of  August, 
1903,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  F.  Thompson  and  G,  B.  Sheldon^  for  the  appellant. 

George  D,  Jvdson  and  H.  G.  liicha/rdson,  for  the  respondent. 

Stover,  J. : 

Tliis  action  is  brouglit  for  injuries  received  from  a  fall  upon  a 
crosswalk,  which  was  alleged  to  have  been  in  an  unsafe  condition, 
by  reason  of  the  failure  of  the  defendant  to  discharge  its  duty. 

The  plaintiff,  a  large  woman,  weighing  175  pounds,  while  walk- 
ing on  the  crosswalk,  on  the  11th  day  of  February,  1902,  slipped, 
fell  and  sustained  injuries. 

The  crosswalk  in  question  leads  from  a  bridge  which  crosses  the 
canal,  across  a  street  running  along  the  side  of  the  canal,  and  has  a 
descending  grade  from  the  bridge  to  the  sidewalk  on  the  opposite 
side  of  the  street. 

The  plaintifPs  testimony  is  that  she  was  picking  her  way,  for  it 
was  slippery  and  "hunky,"  and  her  feet  suddenly  slipped  from 
under  her,  and  she  fell. 

The  evidence  showed  that  the  weather  had  been  very  stormy  for 
two  or  three  weeks  prior  to  the  time  of  the  accident,  snow  having 
fallen  every  day  or  two  from  the  twenty-first  day  of  January  to  the 
date  of  the  accident ;  that  on  the  sixth  of  February  there  were  four- 
teen inches  of  snow  on  the  ground ;  that  an  inch  and  a  half  of  snow 
fell  on  the  seventh ;  that  on  the  eighth  six  inches  of  snow  fell,  and  that 
there  were  twenty  inches  on  the  ground  ;  on  the  ninth  half  an  incli 
of  snow  fell  and  on  the  tenth  an  inch  of  snow,  making  twenty-one 
inches  on  the  ground  ;  that  on  the  eleventh  there  were  twenty  and 
one-half  inches  of  snow  on  the  ground.  Teams  had  traveled  the 
street  across  the  crosswalk,  leaving  some  ridges  of  snow  where  the 
runners  of  the  sleighs  had  passed. 

The  evidence  of  one  of  the  plaintifiTs  witnesses  was  that  a  severe 
storm  occurred  on  tlie  twenty-second  of  January,  and  he  thought 
the  snow  on  the  tenth  of  February  was  equal  to  it 
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The  evidence  further  showed  that  for  a  week  prior  to  the  acci- 
dent the  temperature  had  been  below  the  freezing  point,  ranging 
from  one  to  twenty-four  degrees. 

The  plaintiff  explains  that  in  using  the  word  ^^  hunky  "  she  means 
uneven,  and  that  such  unevenness  was  caused  by  the  people  walk- 
ing over  the  snow. 

The  evidence  is  practically  uncontradicted  that  it  was  a  season  of 
storm  and  snow  fall,  with  low  temperature. 

Some  of  the  plaintifiTs  witnesses  testified  that  they  did  not  know 
of  the  walk  having  been  cleaned,  and,  under  objection,  some  of  the 
witnesses  were  allowed  to  testify  that  they  thought  it  had  not  been 
deaned  or  shoveled  during  the  winter.  The  testimony  of  the  street 
commissioner  of  the  village  was  that  he  cleared  the  walks  of  the 
village,  employing  all  the  help  he  could  get,  and  that  the  day  before 
the  accident  he  shoveled  this  crosswalk  himself ;  thiat  it  was  not 
shoveled  down  to  the  bottom,  because  to  do  this  would  involve  the 
removal  of  the  snow  from  the  street,  or  render  the  street  impassable 
for  teams,  but  that  he  leveled  the  crosswalk  and  kept  it  level  with 
the  roadbed  ;  that  the  snow  at  this  point  was  about  eight  inches  in 
depth,  and  that  the  snow  on  the  level  was  three  or  four  feet  in 
depth.  He  also  testified  that  the  walk  was  shoveled  on  the  tenth  of 
February. 

It  is  quite  clear  from  the  testimony  that  plaintiff  received  her 
injury  from  slipping  upon  the  crosswalk,  and  the  question  pre- 
sented in  this  case  is  whether  negligence  can  be  predicated  against 
a  village  for  not  removing  snow  from  crosswalks  during  the  stormy 
portion  of  the  winter. 

It  is  frequently  difficult  to  distinguish  between  adjudicated  cases^ 
nor  is  it  always  profitable  to  labor  to  reconcile  adjudicated  cases 
rather  than  apply  well-settled  rules  of  responsibility. 

The  duty  resting  upon  municipal  corporations  to  remove  accumu- 
lations of  ice  and  snow  as  it  falls  from  time  to  time  upon  their 
streets  is  a  qualified  one,  and  becomes  imperative  only  when  danger- 
ous formations  or  obstacles  have  been  created  and  notice  of  their 
existence  has  been  received  by  the  corporations.  {Ha/rrington  v. 
Oi^y  of  Buffalo,  121  N.  T.  147,  citing  Taylor  v.  City  of  Tonker^^ 
105  id.  209  ;  ITawny  v.  City  of  Troy,  108  id.  571.) 
In  our  climate  it  is  impossible  to  prevent  the  accumulation  of  ice 
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and  snow  during  the  winter  season,  or  to  remove  such  accumula- 
tions at  all  times. 

The  case  under  discussion  is  a  fair  illustration  of  the  difficulties 
encountered  in  an  endeavor  to  keep  streets  in  a  passable  condition 
during  the  winter.  In  the  large  cities  of  the  State  provision  is 
made  for  the  removal  of  the  snow  from  the  streets,  and  yet, 
with  large  sums  of  money  and  convenient  methods,  it  is  matter  of 
common  knowledge  that  the  larger  municipalities  are  unable  to 
prevent  accumulations  of  snow  and  ice  which  lay  for  days  and 
weeks,  despite  the  greatest  efforts  to  accomplish  its  removal.  In 
smaller  places,  and  localities  where  snow  storms  are  more  frequent, 
the  removal  of  snow  is  impracticable  if  not  quite  impossible,  so 
that  such  provision  must  be  made  for  the  use  of  the  streets  with 
the  accumulations  of  snow  and  ice,  as  may  be  practicable  and  reason- 
able. As  to  the  sidewalks  the  snow  may  be  removed,  but  as  the 
removal  of  snow  from  crosswalks  would  involve  a  more  dangerous 
condition  to  the  teams  and  pedestrians  than  to  allow  them  to  remain 
untouched,  as  the  removal  of  the  snow  and  ice  would  form  chan- 
nels, or  if  ridges  in  the  snow  were  left  simply  for  the  use  of  teams, 
the  obstruction  thus  created  would  be  dangerous  to  pedestrians,  so 
it  is  quite  common  to  find  the  snow  leveled  in  the  street,  and  the 
crosswalks  approached  either  gradually,  or  kept  on  a  level  with  the 
sidewalks. 

These  observations  would  seem  to  be  apparent  upon  the  mere 
suggestion  of  the  situation,  but  it  has  been  thought  advisable  to 
state  them  here,  inasmuch  as  the  argument  is  made  that  it  was  the 
duty  of  the  municipality  to  remove  the  snow  and  ice  which  had 
accumulated  upon  the  crosswalks. 

It  is  a  trite  saying  that  municipalities  are  not  insurers  of  the  safety 
of  travelers  on  the  highway,  and  are  not  bound  to  anticipate  every 
emergency,  but  that  they  are  only  required  to  exercise  ordinary 
care,  and  use  ordinary  diligence  in  whatever  situation  they  may  be 
placed ;  and  yet  it  seems  necessary  to  reiterate  this  doctrine  in  order 
to  prevent  the  extension  of  precedent  for  submission  of  cases  of 
this  kind  to  the  jury.  Applying  this  rule  to  this  defendant,  it  can- 
not be  said  that  it  was  negligent  in  not  keeping  the  surface  of  the 
crosswalk  exposed,  nor  was  it  negligent  in  not  keeping  a  perfectly 
smooth  walk  for  pedestrians.    It  was  bound  to  keep  the  street  in  a 
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reasonably  safe  condition  for  the  passage  of  both  teams  and 
pedestrians.  And  while  the  question  of  negligence  was  submitted 
in  general  terms,  and  with  the  charge  that  only  reasonable  care 
was  to  be  exercised,  yet  we  think  the  proof  shows  that  a  finding 
that  there  was  negligence  on  tlie  part  of  the  defendant  in  the 
care  of  this  highway  was  against  the  weight  of  evidence  and 
unwarranted  by  the  testimony. 

If  a  recovery  can  be  sustained  under  the  testimony  in  this  case,  a 
village  has  but  small  hope  of  escaping  responsibility  for  injury  to 
any  one  who  may  happen  to  slip  upon  one  of  its  crosswalks  in  the 
winter. 

Sidewalks  and  crosswalks  are  liable  to  become  dangerous  in  the 
winter,  but  such  dangers  are  apparent  to  all,  and  as  stated  in  Jlar- 
TXTigton  V.  City  of  Buffalo  {8upra\  "  Accidents  occurring  from  such 
causes  are  chargeable  solely  to  the  persons  injured,  unless  it  can  be 
shown  that  the  cause  thereof  has  been  occasioned,  aggravated  or 
negligently  permitted  by  the  act  of  some  third  party  charged  with 
the  duty  of  obviating  or  removing  it." 

In  this  case  the  accident  occurred  about  three  o'clock  in  the  after- 
noon, the  person  injured  having  full  knowledge  of  the  condition  of 
the  street,  and  yet  the  only  explanation  of  the  accident  is  that  "  the 
two  feet  were  taken  right  out  from  under  me." 

We  think  it  was  incumbent  upon  the  plaintiff  to  bring  herself 
within  the  rule  above  quoted,  and  the  evidence  fails  to  do  this. 

There  were  some  exceptions  taken  upon  the  trial  which  we  deem 
well  taken,  but,  for  the  reasons  above  stated,  the  judgment  and  order 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  the  appel« 
lant  to  abide  the  event. 

All  concurred,  except  Williams,  J.,  who  dissented. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  and  of  fact. 

App.  Div.— Vol.  XCIII.        7 
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Bebnabd  Mulheran,  Respondent,  v.  John  Gebhabdt,  Appellant, 
Impleaded  with  Charles  Listman  and  Others. 

CarporcUion  —  action  by  a  stockholder  thereof  to  compel  pereoru  to  account  for  prop- 
erty of  the  corporation  which  they  had  converted  —  a  director  of  the  eorporcUion, 
who  took  no  part  in  the  convereion,  ienota  proper  party. 

Where  a  stockholder  of  a  corporation  brings  an  action  in  the  right  of  the  corpo- 
ration, the  directors  thereof  having  refused  to  bring  it,  to  compel  certain  of 
the  individual  defendants  to  account  to  the  corporation,  which  is  also  made  a 
party  defendant,  for  property  belonging  to  the  corporation  which  they  have 
converted  to  their  own  use,  a  director  of  the  corporation,  who  was  not  one  of 
the  persons  guilty  of  the  conversion  and  who  had  no  connection  with  the  cor- 
poration until  long  after  the  consummation  of  the  conversion,  is  uot  a  proper 
party  to  the  action  and  the  complaint  is  demurrable  as  against  him. 

Directors  of  a  corporation,  as  such,  are  not  necessary  parties  to  such  an  action. 

Appeal  by  the  defendant,  John  Gebhardt,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Onondaga  on  the  13th  day  of 
July,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Onondaga  Special  Terra,  overruling  the  said  defendant's  demur- 
rer to  the  amended  complaint. 

H,  White,  J.  Z.  Cheney  and  C.  E.  Shiiiainan,  for  the  appellant. 

T,  JS.  Hancock,  J.  W,  Hogan  and  Jwmes  Demne,  for  the 
respondent. 

Stover,  J. : 

The  plaintiff  alleges  that  certain  defendants  other  than  Gebhardt 
entered  into  a  combination  of  persons  engaged  in  the  ice  business ; 
that  these  defendants  acted  as  promoters  of  the  stock ;  that  options 
for  various  ice  plants  were  procured  by  the  defendant  Bartels,  and 
that  on  December  1,  1898,  an  agreement  between  the  defendants 
other  than  Gebhardt  was  consummated  and  they  became  associated 
in  the  transaction ;  that  all  of  the  defendants  continued  to  bo  asso- 
ciated together,  except  the  defendant  Sawmiller,  a  director  of  the 
company,  who  was  succeeded  in  the  office  of  director  on  or  about 
March  12,  1900,  by  the  defendant  Gebhardt,  and  that  prior  to 
March  12,  1900,  the  defendant  Gebhardt  had  no  connection  with 
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the  transaction  or  the  defendants  named  therein ;  that  during  the 
month  of  December,  1898,  and  after  the  agreement  was  entered 
into,  a  further  agreement  was  entered  into  between  the  plaintiff 
and  the  defendants,  other  than  Gebhardt,  to  sell  to  Bartels  certain 
red  estate  and  personal  property  in  Onondaga  county;  that  in 
pursnance  of  the  agreement  the  various  people  engaged  in  the 
ice  business  delivered  options  to  Bartels  on  or  about  January  31, 
1899 ;  that  by  virtue  of  said  agreement  the  defendants,  other  than 
the  defendant  Gebhardt,  were  to  act  as  the  promoters  of  said  com- 
pany, and  in  the  interest  of  all  persons  delivering  options  to  Bartels ; 
that  a  corporation  was  then  organized  and  the  property  of  the 
plaintiff  and  others  obtained,  plaintiff  agreeing  that  he  would  not 
go  into  the  ice  business  for  a  period  of  ten  years ;  that  plaintiff  was 
to  receive  $8,000  for  his  property  under  the  agreement ;  that  plain- 
tiff received  one-third  of  the  value  of  his  property  in  cash,  one-third 
in  preferred  stock  of  the  company,  and  the  remaining  one-third  in 
the  common  stock  of  the  company,  in  accordance  with  the  agree- 
ment ;  that  the  company  was  capitalized  at  $300,000,  in  3,000  shares 
of  $100  each. 

It  was  alleged  that  after  the  incorporation  of  the  company  1,700 
shares  of  the  capital  stock  of  the  company  were  delivered  to  plain- 
tiff and  other  subscribers  in  payment  of  two-thirds  of  the  purchase 
price  of  the  property  transferred  to  said  Bartels,  but  that  said  Bar- 
tels retained  and  held  for  himself  "  and  the  other  defendants  here- 
inbefore named,"  being  the  defendants  other  than  Gebhardt,  1,300 
shares  of  the  capital  stock  of  said  company,  and  that  said  stock  is 
Btill  retained  and  held  by  said  persons;  that  Bartels  thereafter 
received  deeds  of  the  various  properties,  and  that  bonds  were 
iBsned  by  the  corporation.  Plaintiff  alleges  that  he  was  ignorant 
of  the  fact  that  all  of  the  capital  stock  of  the  company  was  to  be 
issued  to  the  defendant  Bartels,  and  was  also  ignorant  of  the  fact 
that  1,300  shares  of  the  capital  stock  were  to  be  retained  by  said 
Bartels,  and  was  also  ignorant  of  the  fact  that  instead  of  dis- 
posing of  the  said  1,300  shares  of  the  capital  stock  of  said  company 
and  using  the  proceeds  thereof  to  pay  one-third  of  the  purchase 
price  of  the  various  pieces  of  property  before  mentioned  as  hav- 
ing been  purchased  by  said  company  for  one-third  of  the  purchase 
pice  in  cash,  that  said  company  would  issue  its  bonds  therefor ; 
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that  said  Bartels  and  tlie  otlier  defendants  had  fraudulently  con- 
cealed such  knowledge  from  the  plaintiflE,  "and  falsely  and  wrong- 
fully, and  with  the  intention  to  defmud  and  cheat  the  plaintiff, 
obtained  the  issue  of  the  whole  of  said  3,000  shares  of  stock  to  the 
said  Bartels  in  pretended  payment  for  said  properties  as  aforesaid  ;** 
that  the  said  defendants  Bartels,  Listman  and  Shinauian  have 
obtained  for  themselves,  and  at  the  expense  of  the  plaintiff  and 
other  original  stockholders,  and  without  consideration,  the  amonnt 
of  1,300  shares  of  stock,  which  stock,  or  the  proceeds  thereof,  the 
said  Bartels,  Listman  and  Shinaman,  or  their  assigns,  now  retain  and 
hold ;  that  by  reason  of  the  control  of  said  1,300  shares  of  stock,  the 
said  Listman  and  other  defendants  named  as  directors  and  trustees 
of  said  People's  Ice  Company  are  in  position  to  control,  and  do 
coni»'ol,  a  majority  of  the  stock  of  the  defendant  company,  and  have 
contrcMed  and  do  now  control  the  election  of  trustees  and  directors 
and  all  other  officers ;  that  plaintiff  had  demanded  of  the  officers 
and  directors  of  said  corporation  that  an  action  be  brought  by  said 
company  to  recover  the  proceeds  of  said  1,300  shares  of  stock  issued 
without  consideration  and  that  it  has  been  refused. 

•  Plaintiff  alleges  that  the  corporation  refused  to  bring  the  action 
against  the  defendants  for  the  conversion  of  the  stock,  and,  there- 
fore, the  corporation  is  made  a  party. 

It  will  be  seen  that  the  only  allegation  against  the  defendant  Geb- 
hardt  is  that  on  March  12,  1900,  he  succeeded  Ignatius  Sawmiller 
as  a  director  of  said  company,  the  allegation  further  being,  in  para- 
graph 7  of  the  complaint,  "and  prior  to  the  said  March  12th,  1900, 
the  defendant  John  Gebhardt  had  no  connection  with  said  transac- 
tion or  with  the  defendants  above  named  therein  as  plaintiff  is 
informed  and  believes." 

There  is  no  other  allegation  in  the  complaint  in  any  way  connect- 
ing Gebhardt  with  the  transactions  of  the  defendant. 

Summarized,  the  complaint  sets  forth  a  cause  of  action  against 
certain  persons  who,  by  reason  of  false  representation,  or  illegal 
means  of  some  kind,  have  obtained  certificates  of  ^stock  to  the  amount 
of  $130,000  which  belonged  to  the  corporation  defendant. 

The  plaintiff,  being  a  stockholder,  had  made  his  demand  upon 
the  directors  to  commence  the  action,  and,  upon  their  refusal,  brings 
the  action,  making  the  corporation  a  defendant.     The  action,  there 
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fore,  is  one  to  enforce  a  right  of  the  corporation,  and  the  recovery, 
if  any,  must  inure  to  the  benefit  of  the  corporation.  The  wrong 
done  is  to  the  corporation,  namely,  that  $130,000  of  its  stock,  which 
should  represent  cash  turned  into  its  treasury,  has  been  converted 
to  the  use  of  the  individuals.  But  no  cause  of  action  is  stated  against 
Gebliardt.  The  fact  that  he  is  a  director  does  not  make  him  a 
necessary  party  to  the  action,  for  a  director,  as  such,  is  not  a  neces- 
sary party.  The  corporation  itself  is  a  party,  and  no  recovery  could 
be  had  against  the  defendant  Gebhardt.  The  complaint  alleges 
nothing  that  he  has  done  or  neglected  to  do  which  would  incur  any 
legal  responsibility  on  his  part.  The  demand  for  judgment  is  that 
1,300  shares  of  stock  and  the  $12,000  appropriated  should  be 
accounted  for  by  the  persons  who  obtained  it  and  paid  int6  the 
corporation  to  be  distributed  among  the  stockholders.  So  this  action 
is  not  against  the  directors  of  the  corporation  to  recover  for  a  viola- 
tion of  their  duties  as  directors,  but  an  action  to  recover  from  cer- 
tain persons  who  have  converted  the  stock  of  the  corporation,  and 
of  whom  it  is  conceded  Gebhardt  is  not  one,  and  with  whom  he  had 
no  connection  until  long  after  the  consummation  of  the  alleged 
31^al  scheme. 

So  without  discussing  the  other  questions  upon  the  brief  which 
concern  the  other  defendants  in  the  action,  who,  it  is  alleged,  par- 
ticipated in  the  illegal  scheme,  no  cause  of  action  was  alleged  against 
the  defendant  Gebhardt.  No  recovery  could  be  had  as  against  him, 
nnder  any  view  of  the  case,  and  his  demurrer  should  have  been 
BQstamed. 

All  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  plead  over  upon  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal. 
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Eugene  Pattat,  Bespondent,  v.  John  J.  Pattat  and  Others, 
Kespondents,  Impleaded  with  Jacob  Pattat  and  Others,  Appel- 
lants, and  Others,  Defendants. 

Parol  offreement  by  a  person  since  deceased  to  wiU  aU  his  property  to  another  —  when 
it  mU  be  enforced  —  the  agreement  is  void  under  the  Statute  of  Frauds  — 10  hen  the 
rendition  of  services  tliereunder  will  not  justify  the  court  in  decreeing  spedfie  per- 
formance — failure  to  plead  the  statute. 

A  parol  agreement  alleged  to  have  been  made  by  a  decedent  in  his  lifetime, 
whereby  he  agreed  to  will  all  his  property  to  the  other  party  to  the  agreement, 
will  not  be  enforced  unless  the  agreement  possesses  all  the  essentials  of  a  con- 
tract, is  fair  and  equitable  and  the  terms  thereof  are  definite  and  certain  and 
are  clearly  established  by  the  testimony  of  disinterested  witnesses. 

Such  an  agreement  is  void  under  the  Statute  of  Frauds,  and  the  rendition  of 
services  thereunder  is  not  sufficient  to  take  the  case  out  of  the  statute  and 
justify  the  court  in  decreeing  specific  performance,  when  it  appears  that  the 
value  of  the  services  may  be  estimated  and  that  it  would  consequently  not  be 
inequitable  to  refuse  to  decree  specific  performance. 

Where  the  party  with  whom  the  alleged  agreement  was  made  sets  it  up  as  a 
valid  contract  in  the  answer  interposed  by  him  in  an  action  brought  to  parti- 
tion the  real  estate  of  which  the  decedent  died  seized  and  demands  specific 
performance  thereof,  the  other  parties  to  the  action,  by  neglecting  to  serve 
a  reply  to  such  answer,  are  not  precluded  from  asserting  that  the  contract  was 
void  under  the  Statute  of  Frauds. 

Appeal  by  the  defendants,  Jacob  Pattat  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff  and  certain  of 
the  defendants,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Oswego  on  the  27th  day  of  May,  1903,  upon  the  report  of  a  referee, 
and  also  (as  stated  in  the  notice  of  appeal)  from  an  order  entered  in 
said  clerk's  office  on  the  27th  day  of  May,  1903,  confirming  the 
report  of  the  referee. 

WiUard  A.  HiU,  for  the  appellants. 

Irving  O.  ffuhhs,  for  the  respondent  John  J.  Pattat. 

Stovbe,  J. : 

The  action  is  for  partition  of  real  estate  which  is  claimed  by 
the  parties  as  heirs  of  Joseph  Pattat.  The  answer  of  defendant 
John  J.  Pattat  sets  up  an  agreement  with  Joseph  Pattat  in  his  life- 
time by  which  Joseph  agreed  to  will  him  all  of  his  proper^  if  he, 
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John  J.,  woald  live  with  him,  and  carry  on  the  farm  of  said  Joseph 
until  the  death  of  Joseph;  that  he,  John  J.,  performed  the  agree- 
ment on  hifi  part,  and  that  said  Joseph  did  execute  a  paper  which 
was  not  admitted  to  probate,  and  asks  a  decree  of  specific  perform- 
ance against  the  other  defendants. 

The  issues  thus  raised  were  tried  by  a  referee  who  found  for  the 
defendant  John  J.  Pattat,  and  that  he  was  entitled  to  all  of  the 
property  which  Joseph  Pattat  owned  at  the  time  of  his  death,  and 
judgment  was  entered  accordingly.  The  contract  under  which  it 
is  sought  to  take  the  entire  property  of  Joseph  Pattat  rests  entirely 
in  parol  and  the  witnesses  by  which  it  is  said  to  be  established  are 
the  father  of  John  J.,  his  mother  and  his  aunt.  The  property 
described  in  the  complaint  consists  of  four  (4)  parcels  of  land.  The 
testimony  of  the  witness^  is  not  uniform  as  to  the  language  used 
by  Joseph  at  the  time  the  alleged  agreement  was  made.  The  father 
says  that  Joseph  said  that  he  would  give  him  this  property ;  the 
other  says  he  said  he  would  give  him  all  he  had,  and  the  aunt  says 
he  said  he  would  give  him  all  he  had,  and  nothing  was  said  aboot  a 
will  The  agreement  was  alleged  to  have  been  made  in  Septem- 
ber, 1898.     Joseph  Pattat  died  November,  1901. 

In  1900  John  J.  married,  and  his  father  testifies  that  at  that  time 
John  J.  said  he  was  going  away  and  Joseph  then  told  him  he  would 
give  him  a  deed  of  the  little  red  house  (a  house  near  Joseph's  resi- 
dence) if  he,  John  J.,  would  stay,  and  John  J.  said  he  would  stay. 

In  the  recent  case  of  IlamZin  v.  Steoens  (177  N.  T.  39)  the 
court,  speaking  of  a  case  similar  to  this,  used  this  language  :  '^  Con- 
tracts of  the  character  in  question  have  become  so  frequent  in  recent 
years  as  to  cause  alarm,  and  the  courts  have  grown  conservative  as 
to  the  nature  of  the  evidence  required  to  establish  them.  *  *  * 
Such  contracts  are  easily  fabricated  and  hard  to  disprove,  because 
the  sole  contracting  party  on  one  side  is  always  dead  when  the  ques- 
tion arises."  And  again,  "  Such  contracts  are  dangerous.  They 
threaten  the  security  of  estates  and  throw  doubt  upon  the  power  of 
a  man  to  do  what  he  wills  with  his  own.  The  savings  of  a  lifetime 
may  be  taken  away  from  his  heirs  by  the  testimony  of  witnesses  who 
speak  under  the  strongest  bias  and  the  greatest  temptation,  with  all 
the  dangers  which,  as  experience  shows,  surround  such  evidence. 
The  truth  may  be  in  them,  but  it  is  against  sound  policy  to  accept 
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their  statements  as  trae  under  the  circumstances  and  with  the  results 
pointed  out.  Such  contracts  should  be  in  writing,  and  the  writing 
should  be  produced,  or,  if  ever  based  upon  parol  evidence,  it 
should  be  given  or  corroborated  in  all  substantial  particulars  by  dis- 
interested witnesses.  Unless  they  are  established  clearly  by  satis- 
factory proofs  and  are  equitable,  specific  performance  should  not  be 
decreed.  We  wish  to  be  emphatic  upon  the  subject,  for  we  are 
impressed  with  the  danger,  and  aim  to  protect  the  community  fron^ 
the  spoliation  of  dead  men's  estates  by  proof  of  such  contracts 
through  parol  evidence  given  by  interested  witnesses." 

Claims  of  this  character  were  formerly  looked  upon  with  disfavor, 
and  the  rule  as  above  laid  down,  namely,  that  they  must  be  clearly 
established  by  proof  and  must  be  equitable  before  a  court  of  equity 
would  enforce  them,  was  rigidly  adhered  to,  but  it  would  seem  that 
through  an  enlargement  of  precedents  or  a  tendency  to  rely  upon  parol 
testimony  the  rule  had  been  relaxed.  The  culmination,  however, 
seems  to  have  been  reached  in  Wirme  v.  Wmne{166  N.  Y.  263),  in 
'  which  a  finding  of  fact  based  partially  upon  the  idea  that  there  were 
no  children  to  be  disinherited  and  no  will  to  indicate  what  disposi- 
tion the  deceased  intended  was  invoked  to  sustain  a  contract  of  this 
kind.  But  this  case  in  the  light  of  the  later  adjudications  in  Maha- 
ney  v.  Carr  (175  N.  Y.  45.4)  and  IlairiUri  v.  StevenSj  above  quoted 
from,  can  no  longer  be  considered  an  authority.  And  the  Court  of 
Appeals  in  the  Winne  case  limits  its  decision  to  the  particular  case, 
being  bound  by  the  finding  of  fact. 

As  said  in  Mahaney  v.  Carr  {supra\  "  Precedents  in  order  to 
be  of  any  value  must  be  based  upon  some  principle,"  and  it  will  be 
found  profitable  to  consider  the  context  in  this  connection. 

What,  then,  are  the  requisites  in  cases  of  this  kind?  The  terms 
of  the  contract  must  be  definite  and  certain ;  it  must  have  the  essen- 
tials of  a  contract,  must  be  clearly  established,  and  must  be  fair  and 
equitable.  Measured  by  these  rules,  we  think  the  contract  sought 
to  be  enforced  must  fail. 

An  examination  of  the  entire  evidence  satisfies  us  that  it  is  sub- 
ject to  nearly,  if  not  quite  all,  of  the  objections  urged  in  Hamlin  v. 
Stevens  and  Maham^y  v.  Carr  {sujprd).  It  is  not  established  by  the 
clear,  disinterested  testimony  requisite  to  warrant  a  court  of  equity  to 
enforce  it.     There  is  much  force  in  the  contention  that  the  contract 
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ifi  ancertain  and  lacks  mutuality.  The  contract  was  void  under  the 
Statute  of  Frauds.  (See  Laws  of  1896,  chap.  547,  §  207.)  Part 
performance  alone  is  not  sufficient  to  take  every  case  out  of  the 
statute.  There  must  be  such  a  condition  that  it  would  be  inequi« 
table  to  refuse  specific  performance ;  but  when  the  rendition  of 
services  is  the  only  performance  relied  on,  it  cannot  be  said  that 
it  is  inequitable  to  refuse  the  decree  since  the  value  of  the  service 
can  ordinarily  be  estimated.  There  must  be  some  further  con- 
sideration rendering  it  impossible  to  estimate  fair  compensation. 
Nor  were  the  appellants  precluded  by  the  failure  to  set  up  the 
statute  by  reply.  No  reply  was  necessary,  and  the  defendant  by 
answer  setting  up  his  contract  as  a  valid  one  was  bound  to  defend 
it  against  any  objection  that  might  be  made. 

The  judgment  should  be  reversed  in  so  far  as  it  adjudicates  that 
John  J.  Pattat  was  the  owner  of  the  portion  of  the  real  estate 
owned  by  Josepli  Pattat  in  his  lifetime,  and  adjudging  that  the 
said  real  estate  was  not  disposed  of  by  said  Joseph  in  his  lifetime, 
but  descended  to  his  legal  heirs,  and  directing  partition  thereof  to 
be  made  accordingly  as  the  interests  of  such  heirs  may  have  been 
established. 

All  concurred,  except  Hiscock,  J.,  not  voting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  and  of  fact. 


Maby  C.  Cahill,  Suing  as  a  Poor  Person,  Appellant,  i\  Lena 
Seitz,  Individually  and  as  Administratrix,  etc.,  of  Goitlieb  II. 
Seitz,  Deceased,  and  Others,  Respondents. 

Purduue  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socage  of  the  infant 
owner  —  it  is  ifoidable  by  the  infant  — sihe  need  not  wait  until  she  has  attained  her 
majority  to  disaffirm  it  —  Statute  of  Limitations  —  bona  fide  purchasers  from 
the  guardian  in  socage  are  protected -^notice  to  such  purchasers — facts  appearing 
in  the  Judgment  roU  in  the  foreclosure  action  -—purchaser's  duty  as  to  the  examina- 
tion of  title. 

The  purchase  of  mortgaged  premises  at  the  mortgage  foreclosure  sale,  by  the 
guardian  in  socage  of  the  infant  owner  of  the  equity  of  redemption,  is  voidable 
by  the  infant,  and  it  is  not  incumbent  upon  her  to  show  actual  fraud  or 
injury. 
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The  time  for  the  commencement  of  an  action  by  the  infant  to  avoid  the  guardian's 
purchase  is  governed  by  section  388  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  action,  the  limitation  of  which  is  not  specially  prescribed, 
must  be  commenced  within  ten  years  after  the  cause  of  action  accrues,  and  by 
section  896  of  said  Code,  which  provides  that  the  time  limited  for  the  com- 
mencement of  an  action  shall  not  be  extended  by  any  disability  more  than  one 
year  after  such  disability  ceases. 

In  such  a  case  the  infant  cannot  effectually  ratify  the  voidable  purchase  until 
she  attains  her  majority,  but  she  may,  during  her  infancy,  maintain  an  action 
to  disaffirm  the  purchase.  Consequently,  for  the  purpose  of  applying  the 
Statute  of  Limitations,  the  infant's  cause  of  action  will  be  deemed  to  accrue  at 
the  time  the  guardian  in  socage  purchased  the  property  and  not  at  the  time 
when  the  infant  attained  her  majority. 

The  title  of  a  person  who  purchases  the  premises  from  the  guardian  in  socage,  for 
value  and  without  notice  of  the  relations  existing  between  his  grantor  and  the 
infant,  is  superior  to  the  infant's  claims. 

Buch  a  purchaser  is  chargeable  with  knowledge  of  the  facts  appearing  in  the 
judgment  roll  in  the  foreclosure  action,  but  recitals  in  the  roll  that  the  owner 
of  the  equity  of  redemption  was  an  infant,  and  that  her  father  and  mother  had 
died  intestate,  and  that  at  the  time  the  foreclosure  action  was  pending  she  was 
living  with  her  paternal  uncle,  who  purchased  at  the  foreclosure  sale,  and 
that  she  had  no  general  or  other  guardian,  do  not  impose  upon  the  pur- 
chaser the  duty  of  making  inquiries  to  ascertain  whether  the  purchaser  at  the 
foreclosure  sale  was  the  oldest  and  nearest  relative  of  the  infant,  and,  there- 
fore, her  guardian  in  socage  by  operation  of  law. 

An  intending  purchaser  of  real  estate  will  be  presumed  to  have  investigated  the 
title;  to  have  examined  every  deed  or  instrument  forming  a  part  of  it, 
especially  if  recorded,  and  to  have  known  every  fact  disclosed  or  to  which  an 
inquiry  suggested  by  the  record  would  have  led.  The  duty  incumbent  upon 
him  in  this  respect  is  to  exercise  the  reasonable  care  and  diligence  of  a  good 
and  faithful  expert  in  the  business  of  examining  titles. 

Appeal  by  the  plaintiff,  Mary  C.  Cahill,  suing  as  a  poor  person, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Erie  on  the  13th 
day  of  July,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  before  the  court  without  a  jury  at  the  Erie  Trial  Term,  dis- 
missing the  plaintiff's  complaint. 

Yorhe  AUen^  for  the  appellant. 

Oeorge  M.  Bvoutne^  for  the  respondents,  Lena  Seitz  and  others. 

Charles  Diebold^  Jr.^  for  the  respondents,  the  Western  Savings 
Bank  of  Buffalo  and  others. 
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HiscocK,  J. : 

This  action  was  brought  to  impress  a  trust  upon  certain  prem- 
ises in  the  city  of  Buflfalo  formerly  owned  by  plaintiff  and  cer- 
tain brothers  and  sisters.  The  action  was  founded  upon  the  claim 
that  while  said  persons,  being  infants,  were  the  owners  of  said 
premises,  the  same  were  sold  upon  a  foreclosure,  and  thatnpon  such 
foreclosure  the  same  were  bid  in  in  his  own  name  and  right  by  the 
defendant  John  Cahill,  and  that  said  Cahill  in  so  doing  acted  in  vio- 
lation of  the  fiduciary  relations  which  he  then  sustained  to  said 
infants  as  their  guardian  in  socage. 

Various  defenses  were  urged  and  made  the  basis  of  the  motion  for 
a  nonsuit,  which  was  granted  by  the  learned  trial  justice.  There  is 
nothing  to  indicate  upon  which  of  the  grounds  he  based  his  decision 
bat  we  think  that  the  judgment  appealed  from  must  be  affirmed 
upon  the  reasons,  ^r*^,  that  plaintiff's  cause  of  action  was  barred  by 
the  Statute  of  Limitations  when  she  commenced  her  action,  and 
second^  that  the  defendants  who  now  own  or  have  liens  upon  the 
premises  in  question  acquired  the  same  as  bona  jide  purchasers  or 
incumbrancers  for  value  without  notice  of  any  defect  in  the  title. 
We  shall  discuss  the  questions  involved  in  these  two  defenses  in  the 
order  stated. 

Plaintiff  was  bom  August  18, 1873.  March  27, 1876,  her  mother, 
Ann  Cahill,  died  intestate  seized  in  fee  of  the  premises  in  question. 
Besides  her  husband  she  left  her  surviving  the  plaintiff  and  three 
other  infant  children.  The  husband  and  two  of  the  children,  still 
being  infants,  died  soon  thereafter.  The  premises  were  subject  to 
a  mortgage  for  $500,  which  was  foreclosed,  resulting  in  a  sale  of 
the  property  May  29,  1879,  to  the  defendant  John  Cahill  for 
$685.72.  It  is  said  to  have  been  worth  at  the  time  in  the  neighbor- 
i  hood  of  $5,000  or  $6,000.     Plaintiff  at  the  time  resided  with  said 

John  Cahill,  who  was  her  uncle,  and  who  we  shall  assume  for  the 
purposes  of  this  discussion  was  her  guardian  in  socage.  The  deed 
was  promptly  recorded,  and  between  1879  and  1887  Cahill  was  in 
possession  of  the  property,  collecting  the  rents  thereof.  In  1887  he 
sold  the  premises  to  the  defendant  Charles  W.  Seitz  for  a  considera- 
tion now  claimed  to  have  been  $3,200.  Seitz  divided  the  tract  into 
five  parcels,  and  at  various  times  thereafter  and  during  the  infancy  of 
the  plaintiff  sold  these  parcels  respectively  to  various  persons,  who 
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are  defendants,  and  all  of  whom,  with  one  exception,  continued  to 
hold  at  the  time  of  the  commencement  of  this  action.  Various 
mortgages  npon  these  parcels,  however,  were  executed  after  plain- 
tiff ceased  to  be  an  infant  to  various  defendants  respectively,  who 
fltill  continue  to  hold  the  same. 

When  plaintiff  was  twelve  years  of  age  the  property  was  pointed 
out  to  her  and  she  was  told  that  it  was  hers,  and  that  her  uncle,  the 
defendant  Cahill,  was  caring  for  it.  "When  she  was  fourteen  she 
knew  and  understood  perfectly  well  that  this  property  had  been  sold 
by  her  uncle,  and  that  he  had  the  proceeds  which  belonged  to  her. 
This  she  always  knew  and  did  not  forget.  When  she  was  twenty- 
one  years  of  age  her  uncle  told  her  about  the  investment  of  the  pro- 
ceeds of  the  property,  and  that  he  had  been  having  some  trouble. 
When  she  was  eighteen  somebody  in  her  behalf  wrote  for  her  share 
of  the  proceeds,  and  learned  that  her  uncle  had  invested  it  in  real 
estate  in  New  York,  which  he  thought  the  city  would  buy  at  some 
time  for  a  large  sum,  but  he  did  not  know  when. 

Evidence  was  given  of  various  acts  of  plaintiff  from  which  it  was 
urged  that  she  had  ratified  and  affirmed  the  conduct  of  her  uncle  in 
dealing  with  this  property,  and  which  we  do  not  regard  it  necessary 
to  discuss  in  view  of  our  intention  to  dispose  of  the  case  upon  other 
grounds. 

Plaintiff  became  of  age  August  18,  1894.  This  action  was  com- 
menced April  25,  1902.    The  purchase  by  Cahill  occurred  in  1879. 

Upon  the  assumption  that  Cahill  was  a  guardian  in  socage  of  plain- 
tiff, it  seems  to  be  conceded  that  his  act  in  purchasing  the  property 
of  herself,  her  brothers  and  sisters  upon  the  foreclosure  sale  in 
his  own  name  was  a  violation  of  the  obligations  imposed  upon  him 
by  such  guardianship.  We  apprehend  that  there  could  be  no  rea- 
sonable question  about  this,  for  there  existed  in  this  case  none  of 
those  facts  which  in  the  case  of  Boyer  v.  East  (161  N.  Y.  585) 
were  held  to  make  it  proper  for  the  guardian  in  socage  to  bid  in 
in  her  own  name  the  property  belonging  to  her  cestui  q^ie  trust. 

There  seems  also  to  be  no  question  but  that  the  limitations 
governing  the  commencement  of  this  action  are  those  found  in  sec- 
tion 388  of  the  Code,  which,  in  substance,  provides  that  an  action 
the  limitation  of  which  is  not  specially  prescribed  must  be  com- 
menced within  ten  years  after  the  cause  of  action  accrues.     It  13 
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also  plain  and  conceded  that  from  May  29,  1879,  to  Angnst  18, 
1894,  plaintifi  was  nndcr  the  disability  of  infancy,  and,  therefore, 
entitled  to  the  benefits  of  section  396  of  the  Code,  providing,  in 
substance,  that  the  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  commencing  an  action,  *^  except  that  the  time  so  limited 
cannot  be  extended  more  than  five  years  by  any  snch  disability, 
except  infancy,  or  in  any  case,  more  than  one  year  after  the  disa- 
bility ceases." 

The  disagreement  between  the  parties  arises  over  the  question 
when  plaintiff's  cause  of  action  accrued,  it  being  claimed  by  the 
defendants  that  this  took  place  when  defendant  Cahill  bid  in  the 
property  in  1879,  and  by  the  plaintiff  that  it  did  not  take  place  until 
after  plaintiff  reached  her  majority.  If  the  first  contention  is  cor- 
rect, there  can  be  no  doubt  but  that  plaintiff  had  lost  her  rights 
before  she  commenced  her  action.  The  ordinary  limitation  of  ten 
years  would  have  expired  in  1889,  and  by  virtue  of  the  exception 
in  her  favor  on  account  of  her  infancy  the  limitation  would  have 
been  extended  for  one  year  after  she  became  of  age  or  until  August 
18,  1895, 

We  think  that  the  intcpretation  of  the  law  urged  by  defendant 
to  be  applicable  to  the  facts  before  us  is  the  correct  one. 

The  act  of  Cahill  in  purchasing  the  property  was  one  of  con- 
structive as  distinguished  from  actual  fraud.  It  was  voidable,  as 
matter  of  law,  because  of  the  relations  which  existed  between  the 
purchaser  and  the  plaintiff,  and  it  was  not  necessary  to  its  avoidance 
to  show  actual  fraud  or  injury.  Unless  a  rule  is  to  be  applied  to 
plaintiff's  cause  of  action  different  from  that  which  would  govern 
an  analogous  right  of  action  in  favor  of  an  adult,  there  is  no  doubt 
that  the  cause  of  action  accrued  at  the  time  of  the  sale  and  purchase 
by  the  guardian.  (  Yeoman  v.  Townshend^  74  Ilun,  625  ;  Smith  v. 
EamUton,  43  App.  Div.  17;  Ilecht  v.  Slaney,  72  Cal.  363.) 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  a  dif- 
ferent rule  is  so  applicable.  He  says  in  substance  that  Cahill's  act 
was  subject  to  ratification  or  disafiirmance ;  that  the  operation  of 
ratifying  a  voidable  act  presupposes  a  ratifier  capable  of  making  a 
binding  election  ;  that  an  infant  is  not  capable  of  making  a  bind- 
ing election,  and,  therefore,  plaintiff's  right  of  action  to  dis- 
affirm her  guardian's  act  could  not  accrue  until  she  attained  her 
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majority  in  1894,  and  that,  therefore,  the  statute  commenced  to  rnn 
from  that  time.  In  support  of  his  views  he  cites  passages  from 
opinions  in  various  cases  involving  the  right  of  a  person  to  disaffirm 
and  repudiate  a  conveyance  made  by  him  of  real  estate  during 
infancy,  to  the  effect  that  such  a  conveyance  by  an  infant  is  valid 
until  it  is  avoided  by  him  after  arriving  at  full  age. 

It  may  be  conceded,  of  course,  that  a  person  may  not  until  he 
reaches  full  age  perform  acts  which  will  constitute  an  effective  rati- 
fication of  a  voidable  transaction  occurring  during  infancy.  It  is  a 
doctrine  familiar  and  oftentimes  expressed  in  a  somewhat  popular 
form  tliat  a  person  has  a  reasonable  time  after  reaching  majority 
in  which  to  disaffirm  or  ratify  acts  performed  during  infancy.  The 
more  frequent  and  important  application  of  this  rule  is  sought  in 
endeavors  to  demonstrate  in  various  cases  that  because  a  former 
infant  has  not  within  a  reasonable  time  after  reaching  full  age  dis- 
affirmed an  act  he  is,  therefore,  to  be  regarded  as  having  affirmed 
and  ratified  it.  While  it  is  true  that  ratification  of  acts  voidable  as 
against  an  infant  must  be  found  in  something  done  after  majority, 
we  do  not  believe  that  a  converse  principle  Applies  which,  in  such  a 
case  as  this,  prevents  a  person  while  still  an  infant  from  disaffirming 
a  voidable  act  performed  by  another  against  his  rights  and  from 
seeking  redress  by  action  against  the  same. 

The  cases  relied  upon  by  counsel  for  the  appellants  as  suggested, 
treat  of  the  right  of  disaffirmance  and  avoidance  of  a  conveyance 
of  real  estate  executed  by  th0  former  infant  himself.  Without 
going  into  a  full  discussion  of  the  reason  for  the  application  of  such 
rule  to  such  cases  it  may  be  stated  as  a  practical  consideration  that 
no  harm  could  come  from  its  enforcement,  A  deed  executed  by  an 
infant  would  be  vulnerable  at  any  time  even  as  against  a  purchaser 
for  value,  and  there  would  be  no  difficulty  in  a  recovery  by  the 
grantor  of  his  property  even  if  action  was  delayed  xintil  he  became 
of  age.  This  rule,  however,  postponing  the  right  of  disaffirmance 
by  a  former  infant  until  majority,  has  not  been  extended  to  any 
such  case  as  is  now  before  us.  In  fact  in  the  case  of  Beard^ley  v. 
Hotchhi88  (96  N.  Y.  201,  211)  it  is  stated  that  a  deed  of  land  as 
well  as  a  conveyance  of  personal  property  will  be  deemed  to  be  rati- 
fied unless  it  is  disaffirmed  by  the  infant  before  he  arrives  at  age  or 
within  a  reasonable  time  thereafter. 
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In  cases  affecting  rights  other  than  those  involved  in  a  convey- 
ance by  the  infant  himself  it  is  well  established  that  without  wait- 
ing for  majority  an  infant  may  disaffirm  and  seek  redress  against 
acts  performed  to  his  injury.  {Petrie  v.  WiUiains,  68  II  un,  589, 
595 ;  Sparman  v.  Keim,  83  N.  Y.  245  ;  Matter  of  Rogers^  153  id. 
316;  Eagan  v.  SeuUy,  29  App.  Div.  617.) 

In  the  case  last  cited  and  upon  an  expression  in  which  reliance  is 
had  by  plaintifiPs  counsel  for  his  argument  upon  this  point,  plaintifEs 
were  allowed  to  recover  in  an  action  brought  while  they  were  still 
infants  in  disaffirmance  of  a  conveyance  executed  by  their  ancestor 
while  an  infant. 

The  successful  prosecution  by  infants  of  actions  seeking  to  estab- 
lish various  kinds  of  rights  is  so  familiar  as  not  to  require  comment 
or  discussion.  We  cannot  believe  that  there  is  any  legal  or  practi- 
cal reason  for  holding  that  an  infant  must  delay  until  reaching  full 
age  before  disaffirming  an  act  performed  by  a  guardian  against  his 
rights,  or  that  he  must  delay  proceedings  to  secure  his  interest  in 
the  property  which  may  be  the  subject  of  such  an  act  until  in  all 
probability  it  shall  have  passed  to  others  and  beyond  his  reach. 

We,  therefore,  hold  upon  this  branch  of  the  case  that  plaintiffs 
right  of  action  accnied  in  1879 ;  that  she  was  entitled  to  enforce  it 
then,  and  that  under  the  circumstances  of  this  case  the  only  benelit 
which  she  obtained  under  the  exception  in  the  Statute  of  Limita- 
tions was  the  extension  of  the  year  after  1894  in  which  to  commence 
her  action. 

We  come  to  the  second  defense,  that  the  defendants  at  present 
owning  the  real  estate  are  hana  fide  purchasers  for  value  witliout 
notice  and,  therefore,  protected  against  plaintiffs  claim.  If  they  are 
such  honafide  purchasers  or  incumbrancers  and  without  notice  they 
are  so  protected.  {IlarringUm  v.  Erie  Co.  Savings  Bank^  101 
N.  Y.  262.) 

The  plaintiffs  counsel  admits  this,  but  says  that  they  are  to  be 
charged  with  knowledge  of  certain  facts  appearing  in  the  judgment 
roll  in  the  foreclosure  action  where  Cahill  bid  off  the  property,  and 
which  facts  were  sufficient  to  charge  them  with  knowledge  of  Cahill's 
guardianship  in  socage  and,  therefore,  with  the  defective  title  which 
was  being  obtained. 

In  this  discussion  we  shall  agree  with  the  counsel  that  said  defend- 
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ants  are  to  be  charged  with  knowledge  of  the  facts  which  did  appear 
in  said  judgment  roll,  and  we  shall  also  agree  with  him  as  to  the 
nature  of  those  facts.  They  were  that  plaintiff  was  an  infant  and 
that  her  father  and  mother  had  died  intestate ;  that  at  the  time  of 
the  foreclosure  action  she  was  living  with  Cahill  who  was  her  pater- 
nal uncle,  and  that  she  had  no  general  or  other  guardian.  We  feel 
constrained  to  differ  ^vith  him,  however,  when  we  proceed  further 
to  his  contention  that  these  facts  bound  subsequent  grantees  at  their 
peril  to  inquire  and  learn  whether  Cahill  was  the  nearest  and  oldest 
of  plaintiff's  relatives,  so  that  the  law  had  cast  upon  him  a  guardian- 
ship in  socage  which  made  improper  his  purchase  of  the  premises. 

The  rule  claimed  and  to  which  we  assent  is  that  ^^  an  intending 
purchaser  *  *  *  must  be  presumed  to  investigate  the  title,  to 
examine  every  deed  or  instrument  forming  a  part  of  it,  especially  if 
recorded  and  to  have  known  every  fact  disclosed  or  to  which  an 
inquiry  suggested  by  the  record,  would  have  led."  The  requirement 
is  for  the  exercise  of  a  "  reasonable  care  and  diligence  of  a  good  and 
faithful  expert'-  in  the  business  of  examining  titles.  {Moot  v. 
Business  MerCs  Investment  Assn,,  157  N.  Y.  208,  201).) 

While  the  rule  charging  people  with  knowledge  of  the  law 
includes  principles  which  are  complex,  obscure  and  of  infrequent 
application  as  well  as  those  which  are  simple  and  familiar,  we  do 
not  think  it  is  out  of  the  way  in  the  consideration  of  what  was  a  rea- 
sonable diligence  in  reference  to  this  title  to  bear  in  mind  that  a 
guardianship  in  socage  comes  by  operation  of  law  rather  than  by 
express  appointment ;  that  it  is  of  comparatively  infrequent  occur- 
rence and  seldom  becomes  an  important  element  in  the  transmission 
of  titles.  An  attorney  of  average  experience  and  expertness  in 
examining  a  title  might  very  well  fail  to  direct  his  mind  to  the  pos- 
sibility of  such  a  guardianship.  We  see  nothing  in  the  facts  dis- 
closed by  the  judgment  roll  that  Cahill  was  the  uncle  of  and  tem- 
porarily harboring  plaintiff,  who  was  an  infant  and  an  orphan,  to 
suggest  that  he  was  her  oldest  and  nearest  relative  and,  therefore,  her 
guardian  by  operation  of  law.  It  seems  to  us  that  the  facts  disclosed 
were  entirely  negative  upon  this  subject.  It  might  just  as  well  be 
thought  that  he  was  the  youngest  as  well  as  the  oldest  uncle.  In 
fact,  the  evidence  given  by  plaintiff  herself  upon  the  trial  was  not 
altogether  too  clear  upon  this  point. 
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Neither  do  we  think  that  there  was  anything  in  the  purchase  by 
Cahill  of  this  property  upon  the  sale  which  was  reasonably  calcu- 
lated to  excite  inquiry  and  lead  to  information.  The  presumption 
is  in  favor  of  legal  conduct  and  not  in  favor  of  violations  of  obliga- 
tions. To  our  mind  it  was  more  natural  for  subsequent  grantees  to 
asBume  that  Cahill  in  purchasing  this  property  acted  rightfully  and 
with  the  intention,  on  account  of  his  general  relationship  to  plaintiff, 
to  deal  with  and  administer  the  property  for  her  ultimate  benefit, 
than  it  was  for  them  to  suspect  that  he  was  so  purchasing  in  viola- 
tion of  his  obligations  as  a  guardian  and  to  the  final  detriment  and 
injnry  of  the  plaintiff. 

In  connection  with  the  rules  already  adverted  to  we  must  keep  in 
mind  others  construing  and  limiting  the  potency  of  facts  appearing 
in  a  record  to  suggest  to  an  intended  purchaser  the  necessily  of 
inquiring  and  seeking  for  other  information  which  does  not  so 
appear  in  the  record. 

"  If  the  facts  within  the  knowledge  of  the  purchaser  are  of  such 
a  natore  as  in  reason  to  put  him  upon  inquiry  and  to  excite  the  sus- 
picion of  an  ordinarily  prudent  person  and  he  fails  to  make  some 
investigation,  he  will  be  chargeable  with  that  knowledge  which  a 
reasonable  inquiry  as  suggested  by  the  facts,  would  have  revealed." 
The  question  is  not  whether  the  defendant  purchasers  could  have 
discovered  the  existence  of  the  guardianship  in  socage  by  any 
inquiry,  but  it  is  whether,  acting  as  ordinarily  prudent  persons 
would  have  done,  they  were  called  upon,  under  the  circumstances, 
to  make  the  inquiries.  Were  the  circumstances  such  as  to  necessitate 
ihe  making  of  some  inquiry  at  the  peril  of  being  charged  with  the 
knowledge  of  some  then  unperceived  fact  ?  {Anderson  v.  Bloody 
152  N.  Y.  285.) 

Within  these  principles  we  feel  that  there  was  not  sufficient  cause 
in  the  facts  appearing  in  the  judgment  roll  to  reasonably  excite 
upon  the  part  of  purchasers  that  suspicion  and  inquiry  which 
might  have  led  to  ascertainment  of  the  fact  of  Oahill's  guardianship. 

In  accordance  with  these  views  we  think  that  the  judgment 
appealed  from  should  be  affirmed. 

All  concurred  ;  Williams,  J.,  in  result  only. 

Judgment  affirmed,  with  costs. 

App.  Div.— Vol.  XCIII.        8 


Digiti 


ized  by  Google 


114  MATTER  OF  RAYNER. 

FouBTH  Dbpajitmbitt,  March,  1904.  [Vol.  98. 

In  the  Matter  of  Proving  the  Instmment  Propounded  for  Probate 
as  and  for  the  Last  Will  and  Testament  of  Helen  A.  Ratnsb, 
Deceased. 

William  B.  DnaoE,  Named  as  Executor,  etc.,  of  Helen  A. 
Rayneb,  Deceased,  Appellant;  Hbnby  Harbison  Wells, 
Respondent. 

BwfTogaU  -^ decree  rtfuring  to  admit  an  aUegtd  teiU  to  probate^ the  executor  nomi- 
nated therein  may  appeal, 

A.  person  nominated  as  executor  in  an  instrument  offered  for  probate  as  a  last 
wiU  and  testament  is  a  party  aggrieved  by  a  decree  of  the  surrogate  denying 
probate  to  such  instrument,  and  is,  therefore,  entitled  to  appeal  to  the  Appel- 
late Division  from  such  decree. 

Appeal  by  the  petitioner,  William  B.  Dimick,  named  as  execa- 
tor,  etc.,  of  Helen  A.  Rayner,  deceased,  from  a  decree  of  the  Sor- 
route's  Court  of  the  county  of  Erie,  entered  in  said  Surrogate's 
Court  on  the  8th  day  of  June,  1903,  denying  the  petitioner's  applica- 
tion for  the  probate  of  an  instrument  propounded  as  the  last  will 
and  testament  of  Helen  A.  Rayner,  deceased. 

Ulysses  S.  Thomas^  for  the  appellant. 

John  F.  McGeCy  for  the  respondent. 

Spkino,  J. : 

The  appellant  is  the  executor  named  in  the  instrument  rejected* 
He  is,  therefore,  a  party  aggrieved,  and  consequently  possesses  suf- 
ficient interest  to  enable  him  to  appeal.  (Code  Civ.  Proc.  §§  1294, 
2568 ;  Matter  of  Stapletoriy  71  App.  Div.  1.) 

The  contestant  was  a  beneficiary  in  a  previous  will  executed  by 
the  testatrix  about  two  weeks  before  the  instrument  propounded. 
It  was  stipulated  upon  the  hearing  before  the  surrogate  that  this 
will  was  destroyed.  If  purposely  destroyed  by  the  testatrix,  and 
she  was  competent  at  the  time  of  its  destruction,  the  respondent  has 
no  standing  in  court,  for  his  sole  interest  and  right  to  attack  the 
will  in  controversy  depend  upon  the  validity  and  existence  of  the 
antecedent  wilL    If  it  should  appear  upon  a  new  trial  that  this 
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interest  had  been  obliterated,  the  respondent  onght  not  to  be  per- 
mitted to  continne  this  contest. 

The  attesting  witnesses  and  Mr.  Chapin,  the  draftsman  who  pre- 
pared the  will,  show  that  the  requirements  pertaining  to  the  execu- 
tion of  wills  were  complied  with  and  that  the  testatrix  at  the  time 
of  its  execution  was  competent  to  dispose  of  her  property  by  will 
and  was  free  from  any  restraint.  The  testimony  of  Dr.  York,  her 
attending  physician,  does  not  seriously  impugn  her  testamentary 
capacity.  At  least  there  is  suflScient  doubt  as  to  the  correctness  of 
the  conclusion  reached  by  the  learned  surrogate  so  that  we  deem  it 
proper  to  direct  a  trial  by  jury  of  the  material  questions  of  fact 
inyolved.    (Code  Civ.  Proc.  §  2588.) 

The  decree  of  the  Surrogate's  Court  is,  therefore,  reversed,  with 
costs  to  the  appellant  to  abide  the  event  and  to  be  paid  out  of  the 
estate  of  the  decedent,  and  a  new  trial  ordered  at  a  Trial  Term  of  the 
Supreme  Court  of  the  county  of  Erie. 

The  questions  of  fact  to  be  submitted  to  and  disposed  of  by  the 
jury  and  the  form  of  the  order  to  be  settled  by  and  before  Mr.  Jus- 
tice Sfbino  on  two  days'  notice. 

All  concurred. 

Decree  of  Surrogate's  Court  reversed,  with  costs  to  the  appellant 
to  abide  event,  to  be  paid  out  of  the  estate  of  said  decedent,  and  new 
trial  ordered  at  a  Trial  Term  of  the  Supreme  Court  in  the  county  of 
Erie.  The  form  of  the  order  to  be  settled  by  and  before  Mr.  Jus- 
tice Spring  on  two  days'  notice. 


Gboboe  Elset,  Respondent,  v.  Intebnational  Railway  Company, 

Appellant. 

Writ  of  inquiry  isnted  in  an  action  to  recover  damages  for  personal  injuries — the 
court  may,  in  its  discretion,  direct  that  it  be  executed  btfore  a  Judge  and  a  jury 
droienfivm  the  regular  panel, 

Wliere,  upon  a  default  by  the  defendant  in  an  action  to  recover  damages  for  per- 
flonal  injuries  sustained  by  the  plaintiff,  a  writ  of  inquiry  is  issued  to  the 
sheriff  of  the  county  to  assess  the  plaintiff's  damages,  the  manner  in  which  the 
writ  shall  be  executed  rests  in  the  discretion  of  the  court. 


Digiti 


ized  by  Google 


116    ELSEY  V.  INTERNATIONAL  RAILWAY  CO. 

Fourth  Department,  Mabch,  1904.  [Vol.  08. 

If  troublesome  questions  of  law  are  likely  to  arise,  the  court  may  direct  that 
the  sheriff  attend  at  the  courthouse  on  a  specified  day;  that  the  writ  be  exe- 
cuted in  open  court,  the  judge  presiding,  and  that  the  jury  to  ascertain  the 
damages  be  drawn  from  the  panel  of  jurors  then  in  attendance  at  a  regular 
Trial  Term  of  the  court. 

The  court  is  not  obliged  to  direct  that  the  writ  of  inquiry  be  executed  by  the 
sheriff  as  the  presiding  officer  and  by  a  jury  chosen  by  him. 

Williams,  J.,  dissented. 

Appeal  by  the  defendant,  the  International  Railway  Company, 
from  an  order  of  the  County  Court  of  Niagara  county,  entered  in  the 
oflSee  of  the  clerk  of  the  county  of  Niagara  on  the  23d  day  of  Decem- 
ber, 1903,  directing  the  assessment  of  damages  in  open  court  by  a 
jury  to  be  drawn  from  the  regular  panel  of  jurors. 

Frederick  Chormann^  for  the  appellant. 

George  D,  Judeon^  for  the  respondent. 

Spbing,  J. : 

The  plaintiflE  sued  the  defendant  in  County  Court  in  negligence  to 
to  recover  for  personal  injuries  sustained  by  him.  The  defendant 
appeared  in  the  action,  but  did  not  answer.  Default  having  been 
made,  the  plaintiff  applied  upon  notice  for  judgment  pursuant  to 
section  1214  of  the  Code  of  Civil  Procedure.  The  court  entertained 
the  application  and  ordered  that  a  writ  of  inquiry  issue  directed  to 
the  sheriff  of  the  county  to  ascertain  the  damages  of  the  plaintiff  in 
the  action ;  that  the  sheriff  attend  at  the  courthouse  on  a  day  speci- 
fied ;  that  the  writ  be  executed  in  open  court,  the  judge  presiding, 
and  that  the  jury  to  ascertain  the  damages  be  drawn  from  tlie  panel 
of  jurors  then  in  attendance  at  a  regular  Trial  Term  of  the  court. 

The  appellant  claims  that  the  order  is  unauthorized,  as  the  writ 
of  inquiry  must  be  executed  by  the  sheriff  as  the  presiding  officer 
and  by  a  jury  chosen  by  him. 

The  practice  for  the  ascertainment  of  damages  on  default  where 
application  to  the  court  is  essential  is  provided  for  in  section  1215 
of  the  Code  of  Civil  Procedure.  The  court,  in  granting  the  appli- 
cation, may  make  the  assessment  itself  or  with  the  aid  of  a  jury,  or 
by  a  reference  or  a  writ  of  inquiry,  "  except  that  where  the  action 
is  brought  to  recover  damages  for  a  personal  injury,  or  an  injury  to 
property,  the  damages  must  be  ascertained  by  means  of  a  writ  of 
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inquiry."  The  section  further  provides  that  if  a  writ  of  inquiry 
is  directed "  the  court  *  *  *  may  direct  that  the  *  *  * 
inquisition  be  returned  to  the  court,  or  a  judge  or  justice  thereof,  for 
its,  or  their,  further  action,"  or  the  direction  may  be  omitted  and 
the  final  judgment  be  entered  by  the  clerk  on  the  inquisition. 

It  is  apj>arent,  therefore,  that  the  manner  of  the  ascertainment  of 
the  damages  on  default,  where  application  to  the  court  is  necessary, 
is  largely  left  to  the  discretion  of  the  court,  except  that  in  an  action 
for  a  personal  injury  or  an  injury  to  property  it  must  be  iJy  writ  of 
inquiry.  This  practice  in  its  essential  features  was  contained  in  the 
Code  of  Procedure  (§  246,  subd.  2)  as  amended  in  1851  (Chap.  479). 
The  Code  of  Civil  Procedure  does  not  prescribe  the  mode  of  execut- 
ing the  writ  of  inquiry,  and  the  practice  relative  to  it  does  not  seem 
to  have  met  with  much  consideration  from  the  courts,  especially  in 
recent  years. 

A  writ  of  inquiry  is  directed  to  the  sheriff  "  because  it  is  unknown 
what  damages  the  plaintiff  hath  sustained,"  commanding  the  sheriff 
to  inquire  into  such  damages  by  a  jury  impaneled  therefor,  and  to 
return  the  inquisition  to  the  court.  (2  Rumsey  Pr.  [2d  ed.]  722 ; 
Black  Law  Diet.  627 ;  2  Burrill  Law  Diet.  [2d  ed.]  81 ;  10  Ency. 
PL  &  Pr.  1135.) 

A  few  significant  features  may  be  noted.  It  is  to  be  observed 
that  the  object  of  the  writ  of  inquiry  is  primarily  to  aid  the  court 
in  the  assessment  of  damages.  The  writ  is  issued  by  it,  or  by  a  judge 
or  justice  thereof,  and  it  may  direct  the  inquisition  to  be  returned  to 
it  evidently  for  its  consideration.  It  is  like  the  practice  in  an  equity 
action  to  submit  specific  questions  to  the  jury,  but  which  are  ulti- 
nuitely  to  be  passed  upon  by  the  court  with  the  enlightenment  com- 
ing from  the  verdict.  The  writ  is  issued  by  the  court  and  it 
appoints  the  sheriff  as  its  representative  or  cUter  ego  to  execute  its 
mandate  and  to  preside  if  the  judge  does  not  act  himself.  The 
eseence  of  the  proceeding  is  that  a  jury  is  to  assess  the  damages, 
bnt  in  what  precise  manner  or  how  they  are  to  be  impaneled  is  not 
defined.  It  is  "  in  the  nature  of  an  inquest  of  office  to  inform  the 
conscience  of  the  court."    (10  Ency.  PI.  &  Pr.  1135.) 

The  execution  of  the  writ  may,  however,  be  had  in  court  before 
a  jury  drawn  from  the  regular  panel  and  widi  the  judge  presiding 
instead  of  the  sheriff.    {Ellsworth  v.  Thompson^  13  Wend.  658 ; 
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Peck  V.  Coming,  2  How.  Pr.  84 ;  O^Danndl  v.  Seeker,  3  How.  Pr. 
[N.  S.]  384;  £o8sout  v.  Homey  W,  &  0.  R.  R.  Co.,  131  N.  Y. 
37,  40 ;  2  Rumsey  Pr.  [2d  ed.]  723  ;  10  Ency.  PI.  &  Pr.  1137,  and 
cases  cited.) 

The  sheriff  acts  ministerially  in  the  execution  of  this  writ  and  in 
behalf  of  the  court,  and  the  inquisition  may,  if  the  court  so  elects, 
be  returned  to  it  for  its  consideration.  The  assessment  of  damages 
may  occasionally  involve  intricate  questions  of  law,  and  the  court 
may  deem  it  wise  and  prudent  to  retain  the  execution  of  the  writ 
in  court,  and  as  the  simpler  (nethod  of  drawing  a  jury  is  from 
the  regular  panel  in  attendance,  that  course  may  be  adopted.  This 
solution  does  not  imply  any  departure  from  the  substance  of  the 
writ,  which  is  the  ascertainment  of  damages  by  a  jury  with  a  view 
to  the  speedy  disposition  of  the  action. 

It  is  suggested  that  inasmuch  as  the  Code  of  Civil  Procedure 
(§  1215)  vests  the  court  with  authority  to  direct  the  return  of  the 
inquisition  to  it,  the  conclusion  follows  that  the  execution  of  the 
writ  must  be  had  by  a  jury  selected  by  the  sheriff  and  the  inquiry 
must  be  before  him  presiding. 

This  deduction  does  not  necessarily  follow.  .If  the  inquisition  is 
not  to  be  executed  in  court  that  direction  may  be  made.  In  fact, 
the  existence  of  this  authority  emphasizes  the  suggestion  that  the 
court  or  judge  retains  the  control  of  the  proceeding,  and  the  inquisi- 
tion is  merely  the  means  to  aid  in  the  final  disposition  of  the  subject- 
matter  committed  to  the  jury,  which  is  the  ascertainment  of  damages 
on  default. 

It  would  seem  to  be  the  more  wholesome  rule  to  leave  the  manner 
of  executing  the  writ  withih  the  lines  suggested  to  the  discretion  of 
the  court.  In  cases  easy  of  solution  the  sheriff  with  his  jury  may  be 
safely  trusted  with  their  determination. 

In  a  case  where  troublesome  questions  of  law  are  likely  to  arise, 
the  court,  in  the  exercise  of  its  judgment,  should  be  permitted  to 
conduct  the  inquiry  itself  with  jurors  taken  from  the  regular  panel. 

Actions  for  personal  injuries  are  numerous  and  are  not  decreasing. 
Often  there  is  no  defense  to  the  action,  but  the  parties  are  unable 
to  agree  upon  the  sum  with  which  the  defendant  is  to  be  charged. 
If  each  side  can  be  assured  that  the  inquiry  to  ascertain  the  dam- 
ages may  be  heard  in  court  if  it  so  directs,  the  expense  and  delay  of 
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a  trial  may  occasionallj  be  avoided.  Upon  the  present  application 
affidavits  were  presented  to  the  court  and  suflScient  appeared  to 
warrant  the  court  in  exercising  its  discretion  in  the  manner  it  did. 

Our  conclusion  is  that  the  order  should  be  affirmed,  with  ten 
dolkra  costs  and  disbursements. 

All  concurred,  except  Williams,  J.,  who  dissented. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Lamont  M.  Baboock  and  Others,  Appellants,  v.  Samuel  J.  Clabk, 

Bespondent. 

^eetmmU  —  ths  plaintiff  in  ^feetment  may  »kow  that  a  deed  under  tohieh  the  defend'^ 
ant  daime  title  is  firaudtdent  and  wid  although  Tie  did  not  plead  ite  invalidity. 

Where  the  defendant  in  an  action  of  ejectment  produces  a  deed  concededlj 
executed  by  the  person  through  whom  the  plaintiff  claims  title,  which  deed, 
upon  its  face,  is  properly  executed  and  conveys  the  premises  in  dispute,  it  is 
competent  for  the  plaintiff  to  show  that  the  deed  is  void  because  it  was  pro- 
cured through  fraud  or  undue  influence,  or  because  the  grantor  was  mentally 
incapable  at  the  time  the  instrument  was  executed,  notwithstanding  that  he 
did  not  allege  the  invalidity  of  the  conveyance  in  his  complaint  or  in  a  reply 
to  the  defendant's  answer. 

Appeal  bj  the  plaintiffs,  Lamont  M.  Babcock  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  count/  of  Jefferson  on  the  11th  day 
of  May,  1903,  upon  the  verdict  of  a  jtjry,  rendered  by  direction  of 
the  court  after  a  trial  at  the  Jefferson  Trial  Term,  dismissing  the 
complaint  upon  the  merits. 

The  action  is  in  ejectment,  and  was  commenced  on  the  6th  day 
of  February,  1902,  to  recover  possession  of  certain  premises  situate 
in  the  city  of  Watertown,  K  T. 

George  /SI  MoCartin  and  John  N.  GarUsUj  for  the  appellants. 

WmUcmi  A.  NimSj  for  the  respondent. 

MoLenwan,  p.  J. : 

It  was  alleged  in  the  complaint  that  one  Martha  Tisdale  died  at 
the  city  of  Watertown,  N.  Y.,  on  the  27th  day  of  December,  1901 ; 


Digiti 


ized  by  Google 


120  BABCOCK  v.  CLARK. 

Fourth  Depabtment,  March,  1904.  [VoL  98. 

that  at  and  before  her  death  she  was  the  owner  in  fee  of  the  real 
property  in  question  ;  that  she  died  intestate,  leaving  her  surviving 
the  plaintiflEs,  among  others,  her  heirs  at  law,  and  that  as  such  they 
became  and  were  the  owners  in  fee  and  entitled  to  the  immediate 
possession  of  their  respective  shares  in  said  real  estate;  that  the 
defendant  unlawfully  entered  into  and  continued  in  possession  of 
the  premises,  without  right  or  title  thereto,  and  refused  to  surrender 
possession  of  the  same  after  demand  duly  made.  The  defendant 
by  his  answer  denied  the  plaintiflEs'  right  to  possession ;  admitted 
his  own  possession  and  alleged  that  ho  was  the  owner  of  the  real 
estate  in  question  and  entitled  to  its  occupancy,  under  and  by  virtue 
of  a  deed  of  conveyance  executed  and  delivered  by  Martha  Tisdale, 
plaintiffs'  intestate,  to  him  on  the  17th  day  of  December,  1901,  ten 
days  before  her  death.  The  plaintitfs  proved  the  title  and  possession 
of  Martha  Tisdale  prior  to  her  death ;  that  she  died  intestate ;  that 
they  were  some  of  her  heirs  at  law ;  that  the  defendant  was  in  pos- 
session of  the  premises,  refused  to  surrender  the  same  after  demand 
duly  made,  and  plaintiffs  then  rested.  The  defendant  then  intro- 
duced in  evidence  the  conveyance  from  Martha  Tisdale ;  proved,  in 
effect,  that  such  conveyance  was  executed  and  delivered  by  her  to 
him,  and  that  he  went  into  possession  under  the  same,  and  then 
rested.  The  plaintiffs  then  offered  to  show  that  the  execution  and 
delivery  of  such  deed  by  Martha  Tisdale  was  procured  by  the  def end-^ 
ant  through  fraud  and  undue  influence ;  that  it  was  executed  by  her 
when  non  compos  mentisy  and  for  those  reasons  was  absolutely  void. 
The  learned  trial  court  permitted  some  evidence  to  be  given  upon 
those  issues,  but  finally  held  and  determined  that  such  evidence  waa 
incompetent  in  this  action,  for  the  purpose  of  impeaching  the  valid- 
ity of  defendant's  title,  and  then  directed  a  verdict  in  favor  of  the 
defendant.  The  court,  in  effect,  decided  that  in  an  action  of  eject- 
ment, where  the  defendant  produces  a  deed  concededly  executed 
by  a  plaintiff,  or  by  one  through  whom  he  claims  title,  which  upon 
its  face  conveys  the  premises  in  dispute,  and  which  upon  its  face 
is  properly  executed,  it  is  not  competent  for  the  plaintiff  to  show 
that  it  is  void  because  procured  through  fraud,  by  undue  influence^ 
or  by  reason  of  the  fact  that  the  alleged  grantor  was  mentally  inca- 
pable of  making  or  executing  such  instrument.  The  correctness  of 
such  ruling  is  presented  by  this  appeal. 
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We  think  for  the  purposes  of  this  action  we  should  assume  that 
the  plain tifis  stand  in  precisely  the  same  position  as  if  the  action  had 
been  brought  by  Martha  Tisdale,  their  intestate,  had  she  been  living. 
As  was  said  in  JETill  v.  jBUI  (4  Barb.  419) :  "  And  where  a  party  is. 
estopped  by  deed,  all  persons  claiming  under  or  through  him  are 
equally  bound  by  the  estoppel."  {Jackson  v.  PanrkKurst^  9  Wend. 
209.) 

Neither  do  we  think  the  state  of  the  pleadings  was  such  as  to- 
preclude  the  plaintiffs  from  showing  that  the  deed  relied  upon  by 
the  defendant  was  void,  in  case  such  proof  was  competent  in  an 
action  of  this  character.  The  plaintiffs  were  not  called  upon  to- 
all^e  the  existence  of  a  deed  of  the  premises  which  the  defendant 
claims  to  have,  when  they  are  in  the  attitude  of  saying  the  defend- 
ant has  no  deed.  The  allegation  of  the  defendant  that  he  has  a^ 
valid  conveyance  of  the  property,  executed  and  delivered  by  the 
plaintiffs'  intestate,  in  no  sense  constitutes  a  counterclaim,  and, 
therefore,  section  514  of  the  Code  of  Civil  Procedure  did  not 
require  the  plaintiffs  to  serve  a  reply.  It  may  be  the  defendant 
could  have  compelled  such  reply  under  section  516  of  the  Code, 
but  the  plaintiffs  were  not  bound  to  anticipate,  when  they  com- 
menced their  action,  that  a  deed  alleged  by  them  to  be  void  would 
be  set  up  as  a  defense  to  their  cause  of  action. 

The  failure  of  the  plaintiffs  to  allege  in  their  complaint,  or  by 
way  of  reply,  the  alleged  fraudulent  or  void  character  of  the  con- 
veyance under  which  the  defendant  claims  title  would  not  alone 
prevent  a  recovery.  {Sullivan  v.  Traderi  Inaura/nce  Co.j  169  N. 
Y.  213 ;  aMea^a  v.  Brooklyn  City  R.  R.  Co.,  16  App.  Div.  204 ; 
Wilcox  V.  American  Telephone  c&  Telegraph  Co.,  176  N.  T.  115.) 

We  then  come  to  the  important  question  in  this  case,  namely, 
whether  or  not  a  plaintiff,  in  an  action  purely  and  simply  in  eject- 
ment, may  prove  that  a  deed  executed  and  delivered  by  him,  and 
under  which  the  defendant  claims  title,  was  obtained  by  fraud,  and 
was,  therefore,  void.  We  think  the  authorities  sustain  the  appellants' 
contention  in  this  regard,  and  that  the  learned  trial  court  com- 
mitted error  in  refusing  to  receive  evidence  tending  to  show  that 
the  deed  under  which  the  defendant  claims  was  obtained  by  him 
from  Martha  Tisdale,  plaintiffs'  intestate,  by  fraud  and  undue 
influence,  and  that  she,  said  intestate,  at  the  time  of  the  execu- 
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tion  and  delivery  of  such  coaveyance,  was  non  com^g  mentis^  and 
in  refusing  to  submit  such  question  to  the  jury. 

The  decision  in  Van  Deusen  v.  Sweet  (51  N.  Y.  378)  would  seem 
to  be  decisive.  The  head  note  is  as  follows :  "  A  deed  executed  by 
one  non  compos  mentis  is  absolutely  void ;  and  where  a  defendant 
in  an  action  to  recover  the  possession  of  real  property  claims  under 
such  a  deed,  the  fact  of  the  incapacity  of  the  grantor  may  be  shown 
by  plaintiff  to  defeat  such  claim,  although  no  fraud  is  alleged  and 
such  incapacity  had  not  been  legally  or  judicially  determined  at  the 
time  of  or  prior  to  the  execution  of  the  deed.  Plaintiff  is  not 
obliged  to  resort  to  an  equity  action  to  set  aside  the  deed.  It  seems 
it  is  also  competent  in  such  action  to  show  that  a  deed  is  voidable,  to 
defeat  a  claim  thereunder." 

The  most  recent  decision  upon  the  question  to  which  our  atten- 
tion has  been  called  is  that  in  the  case  of  Wilcox  v.  American 
Telephone  <&  Telegraph  Co.  {supra).  In  that  case,  which  was  an 
action  in  ejectment  to  recover  lands  in  the  highway  occupied  by 
defendant's  poles,  the  plaintiff  proved  title  to  the  locus  in  quo^ 
entry  thereon  by  the  defendant,  and  the  erection  of  its  poles.  The 
defendant  then  put  in  evidence  an  instrument  under  seal,  executed 
by  the  plaintiff,  whereby  the  plaintiff,  in  consideration  of  one  dol- 
lar, granted  to  the  defendant  the  right  to  construct,  operate  and 
maintain  its  line  over  and  along  the  plaintiff's  property.  The 
plaintiff  admitted  his  signature  to  this  instrument,  but  testified  that 
he  was  induced  to  sign  the  same  by  an  agent  of  the  defendant  who 
told  him  that  he  had  trimmed  one  of  the  plaintiff's  trees,  and 
wished  to  pay  him  for  it,  and  that  the  paper  which  he  signed  was 
simply  a  receipt  for  one  dollar ;  that  he,  the  plaintiff,  did  not  read 
the  paper ;  that  he  had  not  his  spectacles  with  him,  and  relied  solely 
upon  the  statement  of  defendant's  agent  as  to  the  contents  of  the 
instrument.  Upon  that  evidence  the  trial  court  directed  a  nonsuit, 
and  the  judgment  entered  thereon  was  afl^med  by  this  court,  Mr. 
Justice  Spring  writing  a  dissenting  opinion.  (73  App.  Div.  614.) 
The  decision  of  this  court  was  reversed  by  the  Court  of  Appeals.  It 
was  held  that  the  plaintiff  was  correct  in  his  practice  in  not  alleging 
in  his  complaint  the  fraudulent  character  of  the  instrument  under 
which  the  defendant  claimed,  and  in  not  serving  a  reply  to  the  answer 
of  the  defendant  in  which  such  instrument  was  alleged  as  a  defense. 
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It  was  further  said :  "  He  (the  plaintiflE)  was  not  obliged  to  appeal 
to  a  conrt  of  equity  for  relief  against  the  deed,  but  when  it  was  set 
up  to  defeat  his  claim  he  could  avoid  its  effect  by  proof  of  the  fraud 
by  which  it  was  obtained.  {Kirchner  v.  Ifew  Home  Sewing 
Machine  Co.,,  135  N.  T.  182.)  Nor  was  he  obliged  to  return  the 
dollar  paid  to  him  on  its  execution.  The  plaintiff  does  not  attempt 
to  rescind  a  contract  as  induced  by  fraud;  the  charge  by  him 
relates,  not  to  the  contract,  but  to  the  instrument  which  purports  to 
represent  the  contract.  In  such  a  case  the  return  of  the  consideration 
16  unnecessary." 

In  that  case  as  in  this  the  plaintiff  insisted  that  the  deed  under 
which  the  defendant  claimed  was  absolutely  void  by  reason  of  the 
fraud  which  induced  it.  He  did  not  seek  to  reform  such  instru- 
ment and  turn  it  into  a  receipt  for  one  dollar,  which  he  claimed  was 
the  real  transaction  between  him  and  the  defendant,  but  he  gave 
proof  tending  to  show  that  the  defendant  had  no  deed,  because  of 
the  fraud  practiced  in  obtaining  the  paper,  and,  therefore,  had  no 
title  to  the  premises ;  and  such  proof,  as  we  have  seen,  the  Court  of 
Appeals  held  was  proper  to  be  given  in  a  case  of  ejectment,  for  the 
purpose  of  defeating  the  defendant's  alleged  title. 

Upon  principle  we  fail  to  see  how  the  case  at  bar  can  be  distin- 
guished from  the  WUcox  case.  Here  the  plaintiffs  do  not  seek  the 
reformation  of  the  deed  executed  and  delivered  to  the  defendant 
by  their  intestate,  but  they  take  the  position  that  the  instrument 
under  which  he  claims  title  is  absolutely  void,  because  when  executed 
and  delivered  to  him  the  grantor  was  non  compos  m^entisj  and 
because  the  same  was  procured  through  fraud  and  undue  influence. 

The  learned  counsel  for  the  respondent  calls  attention  to  the  case 
of  EaU  V.  Za  France  Fire  Engine  Co.  (158  K  T.  570),  and  insists 
that  that  decision  is  decisive  of  this  case.  In  that  case  the  plaintiff  had 
executed  a  deed  which  upon  its  face  conveyed  the  fee  of  the  prem- 
ises  to  the  defendant,  and  the  defendant  put  in  evidence  such  deed 
as  a  defense  to  the  plaintiff's  alleged  action  in  ejectment.  The 
plaintiff  then  sought  to  prove,  while  admitting  the  execution  of  the 
deed  and  that  he  intended  to  convey  an  interest  in  the  premises 
thereby,  that  such  interest  was  not  correctly  expressed  in  the  instru- 
ment ;  that  he  did  not  intend  to  convey  all  his  interest,  but  only  to 
insure  to  the  defendant  the  continued  use  of  certain  streets  that  had 
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been  laid  out  upon  the  premises  in  question.  In  other  words,  in 
that  case,  in  an  action  in  ejectment,  the  plaintiff  sought  to  have  the 
deed  which  he  had  given  reformed,  and  it  was  held  that  such  issue 
could  not  be  tried  or  such  I'elief  granted  in  an  action  in  ejectment, 
but  must  be  tried  in  a  court  of  equity.  At  all  events,  it  seems  to 
us  that  the  Wilcox  Case  {supra)  is  decisive  of  the  case  at  bar. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  cost  to  the  appellants  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


Spencer  EIellogg  and  Spenoer  Kellogg,  Jr.,  Plaintiffs,  v. 
George  F.  Sowerby,  as  President  of  the  "Western  Elevating 
Association,  and  Others,  Defendants. 

Conspiracy  —  refuiaX  of  railroad  companies  to  handle  grain  from  an  indepevident 
elevator  on  the  same  terms  as  grain  from  elevators  controlled  by  an  elevator  asso- 
ciation —  it  is  unlawful  —  the  railroad  company  and  the  elevator  association  are 
liaJbU  to  the  owners  of  the  independent  elevator  for  tlie  damages  sustained  by  them. 

All  of  the  grain  elevators  located  at  the  port  of  BufEalo  having  railroad  connec- 
tions are  owned,  some  by  railroad  companies  whose  roads  enter  Buffalo  and  the 
others  by  individuals  or  corporations.  The  elevators  owned  or  controlled  by 
the  railroad  companies  are  located  adjacent  to  their  respective  tracks,  while 
most,  if  not  all,  of  the  other  elevators  are  located  upon,  or  connected  with,  the 
Buffalo  Creek  railroad.  The  Buffalo  Creek  railroad  is  simply  a  branch  railroad 
designed  to  afford  connection  with  the  other  railroads  and  it  makes  a  uniform 
charge  for  each  car  delivered  to  such  other  railroads.  All  of  the  elevators  are 
absolutely  dependent  upon  such  other  railroad  companies  for  the  transshipment 
of  their  grain  by  rail. 

In  1900  the  owners  of  all  the  rail  elevators  at  Buffalo,  with  the  exception  of  the 
owner  of  the  Kellogg  elevator,  formed  a  Joint  stock  association  known  as  the 
Western  Elevating  Association.  The  agreement  for  the  organization  of  the 
association  provided  that  the  parties  thereto  should  devote  their  respective 
elevators  to  the  purposes  of  such  association;  that  the  association  should  ele- 
vate all  grain  consigned  to  any  of  the  elevators  in  the  combination  for  one-half 
a  cent  per  bushel,  which  was  less  than  the  price  authorized  by  law;  that  the 
net  profits  of  the  elevating  should  be  distributed  among  the  parties  to  the 
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agreement  in  accordance  with  a  schedule  of  percentages  agreed  upon,  and  that 
"Id  case  of  the  failure  to  come  into  the  Association  of  any  elevator  or  elevators 
named  in  said  schedule,  then  and  in  that  case  the  percentage  of  net  earnings 
allotted  to  such  elevator  or  elevators  shall  be  divided  pro  rata  according  to  per 
cent  shown,  between  the  other  elevators  in  the  Association." 
Sunultaneously  with  its  organization,  the  association  entered  into  a  contract  with 
each  of  the  railroad  companies,  which  provided  that  the  railroad  company 
woald  pay  to  the  association  one-half  a  cent  per  bushel  for  all  grain  transported 
hy  it,  independent  of  whether  such  grain  was  handled  by  the  association  eleva- 
tors or  by  the  Kellogg  elevator.    The  railroad  companies,  in  order  to  reimburse 
themselves  for  the  one-half  cent  per  bushel  which  they  agreed  to  pay  to  the 
association  elevators  on  grain  handled  by  the  Kellogg  elevator,  adopted  the 
following  plan:   They  added  elevator  charges  of  one-half  a  cent  a  bushel  to 
the  freight  charges  on  all  grain  carried  by  them,  and  then  paid  over  the  eleva- 
tor charge  to  the  elevator  association,  and  in  case  the  owners  of  the  Kellogg 
elevator  insisted  on  receiving  one-half  a  cent  a  bushel  for  elevating  grain,  then 
such  grain  was  made  to  pay  elevator  charges  of  one  cent  a  bushel.    The  result 
of  these  conditions  was  to  deter  shippers  of  grain  from  using  the  Kellogg  ele- 
vator, and  it  appeared  that  this  was  the  purpose  intended  by  the  elevator  asso- 
ciation and  the  railroad  companies. 
Beld,  that  the  act  of  the  railroad  companies  in  refusing  to  handle  grain  from 
the  Kellogg  elevator  upon  the  same  terms  that  they  handled  grain  from  the 
other  elevators,  although  the  Kellogg  elevator  was  as  conveniently  situated  as 
the  other  elevators,  was  unlawful,  and  that,  as  such  refusal  was  the  natural 
result  of  the  contracts  entered  into  between  the  elevator  association  and  the 
railroad  companies  and  the  result  contemplated  by  the  parties  when  they  entered 
into  sach  contracts,  the  elevator  association  and  the  railroad  companies  were 
equally  liable  for  the  damages  sustained  by  the  owners  of  the  Kellogg  elevator 
in  consequence  of  the  unlawful  discrimination; 
That  it  was  not  important  that  the  owners  of  the  Kellogg  elevator  might  have  a 
right  of  action  against  the  elevator  association  to  recover  the  moneys  which 
were  paid  to  it  by  the  railroad  companies  for  the  elevating  of  grain  at  the  Kel- 
logg elevator. 

Motion  by  the  plaintiffs,  Spencer  Kellogg  and  another,  for  a  new 
trial  upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance  upon  the  dismissal  of  the 
complaint  by  direction  of  the  court  after  a  trial  at  the  Erie  Trial 
Term. 

The  action  was  comnienced  on  the  5th  day  of  July,  1900,  to 
recover  damages  sustained  during  the  year  1900,  because  of  acts 
of  the  defendants,  claimed  to  be  illegal,  done  under  and  pursuant  to 
an  alleged  unlawful  combination  and  a  conspiracy  on  their  part  to 
deprive  the  plaintiffs  of  a  reasonable  opportunity  to  profitably  oper- 
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ate  a  grain  elevator  owned  bj  tbem,  and  to  Buccessf ally  compete  in 
the  handling  of  grain  at  the  port  of  Buffalo  with  owners  of  other 
elevators  similarly  situated. 

George  Z.  Lewis  and  Simon  Fleiachmann^  for  the  plaintiffs. 

Spencer  Clinton^  for  the  defendant  Western  Elevating 
Association. 

WiUiam  Z.  Marcy^  for  the  defendant  Erie  Railroad  Company. 

John  O.  JUUbumj  for  the  defendant  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

Charles  A.  Pooley^  for  the  defendant  New  York  Central  and 
Hudson  River  Railroad  Company. 

Martin  Carey  and  James  McC  MitoheU,  for  the  defendant 
Lehigh  Valley  Railroad  Company. 

McLennan,  P.  J. : 

The  evidence  very  conclusively  establishes  that  the  conditions 
under  which  the  plaintiffs  were  compelled  to  operate  their  ele- 
vator, the  Kellogg,  during  the  year  1900,  were  less  favorable 
for  the  successful  conduct  of  such  business  than  those  which 
pertained  to  the  other  rail  elevators,  so  called,  at  the  port  of 
Buffalo,  although  for  all  practical  purposes  the  Kellogg  was  as 
conveniently  located  and  equipped  as  any  of  the  others;  that 
thereby  the  plaintiffs  were  unable  to  earn  as  much  as  they  would 
have  done  had  such  conditions  been  uniform.  If  such  result  was 
occasioned  by  the  unlawful  acts  of  the  defendants,  done  pursuant 
to  an  illegal  combination  on  their  part,  or  because  of  an  unlaw- 
ful discrimination  enforced  against  the  plaintiffs,  they  are  entitled 
to  recover  any  damages  thus  occasioned,  no  matter  under  what 
form  of  agreement  the  defendants  may  have  acted,  or  what  method 
of  procedure  they  adopted.  What  the  plaintiffs  or  defendants  may 
have  done  or  omitted  to  do  in  previous  years  is  unimportant,  except 
as  such  acts  or  omissions  may  throw  light  upon  the  situation  of  the 
parties  as  it  existed  during  the  year  1900,  or  tend  to  explain  the 
intent  and  purpose  of  the  acts  of  the  parties  in  the  premises.  This 
action  relates  solely  to  what  occurred  in  the  year  1900,  the  daim 
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being  that  daring  that  year  the  defendants  nnlawf ally  combined^ 
and,  acting  in  concert  and  with  a  common  purpose,  pursued  such 
coarse  of  conduct  towards  the  plaintifEs  as  to  prevent  them  from 
finccessfuUy  operating  their  elevator  or  doing  business  thereat, 
under  as  favorable  conditions  as  the  same  was  done  at  the  other  rail 
elevators  located  at  the  port  of  Baffalo  which  are  in  competition 
with  the  plaintiffs'  elevator,  and  that  as  a  result  the  plaintiffs  sus- 
tained substantial  damages. 

TJpou  an  appeal  from  an  interlocutory  judgment  in  this  case, 
overraling  a  demurrer  to  the  complaint,  the  judgment  was 
affirmed,  and  this  court  unanimously  decided  that  the  complaint 
stated  a  cause  of  action.  {EMogg  v.  Lehigh  Valley  R.  B,  Co.,  61 
App.  Div.  35.)  Therefore,  upon  this  appeal  it  is  only  necessary 
to  determine  whether  or  not  the  plaintiffs  introduced  any  evidence 
which  fairly  tended  to  establish  the  allegations  of  the  complaint. 

The  defendant  the  Western  Elevating  Association  was  a  joint 
stock  association  organized  in  the  spring  of  1900,  '^  for  a  term  begin- 
ning with  April  23rd,  1900,  and  ending  March  31st,  1901,"  by  all 
the  owners  or  representatives  (about  twenty  in  number),  with  the 
exception  of  the  plaintifb,  of  rail  elevators,  so  called  because  con- 
nected with  railroads,  in  the  city  of  Buffalo,  including  the  defend- 
ant railroad  companies,  '^  for  the  convenience  of  their  business,  and 
in  order  that  they  may  render  better  service  to  the  public."  The 
elevators  owned  or  controlled  by  the  defendant  railroad  companies 
were  located  adjacent  to  their  respective  tracks ;  the  others  or  most 
of  them,  including  the  Kellogg,  plaintiffs'  elevator,  were  located 
upon  or  connected  with  the  Buffalo  Creek  railroad,  which  in  turn 
was  connected  with  each  of  the  railroads  of  the  defendant  com- 
panies, and  such  road  afforded  the  only  railroad  facilities  available 
to  such  elevators.  All  were  accessible  to  steamers  or  vessels  from 
the  lakes,  and  their  cargoes  of  grain  were  discharged  directly  into 
such  elevators,  but  they  were  all  dependent  upon  the  defendant 
companies  for  the  transshipment  of  such  grain  by  rail.  No  grain 
or  other  freight  was  delivered  to  the  Buffalo  Creek  railroad  except 
for  transfer  to  connecting  railroads;  it  had  no  cars  or  other  neces- 
sary operating  equipment,  except  engines,  with  which  it  conveyed 
cars  from  the  other  roads  to  shippers  upon  its  line,  and  returned 
such  cars  to  them  when  loaded.    That  was  its  only  business,  and 


Digiti 


zed  by  Google 


128  KELLOGG  v.  SOWERBY. 

Fourth  Departhent,  March,  1904.  [Vol.  98. 

for  such  services  it  received  one  dollar  and  ten  cents  from  any  rail- 
road for  each  car  so  received  from  and  delivered  to  it,  which  was 
added  to  the  freight  charges  on  anj  shipment  so  made. 

The  situation  of  the  plaintifiEs  in  the  spring  of  1900  was  that  they 
owned  the  Kellogg  elevator,  with  a  capacity  to  elevate  about 
20,000,000  bushels  of  grain  in  a  season,  located  on  the  Buffalo 
Greek  railroad,  precisely  as  were  many  of  its  competitors,  accessible 
to  the  lake  craft  for  the  delivery  of  grain  into  it,  but  absolutely 
dependent  upon  the  defendant  companies  for  getting  such  grain 
out  of  it  if  it  was  to  be  shipped  by  rail. 

In  the  early  part  of  the  year  1900  negotiations  began  between  the 
owners  or  representatives  of  all  rail  elevators  at  the  port  of  Buffalo, 
including  the  defendant  railroad  companies,  looking  to  the  forma- 
tion of  the  defendant  association.  Its  real  purpose  was  to  establish 
and  maintain  uniform  elevator  charges,  and  undoubtedly  with  that 
accomplished  the  business  could  be  done  with  greater  convenience 
to  the  railroad  companies,  more  expeditiously  and  satisfactorily  and 
with  greater  profit  to  the  owners  of  elevators  as  a  whole.  The  plan 
proposed  was,  in  effect,  to  form  an  elevator  pool  or  trust,  by  which 
the  net  receipts  for  elevating  all  grain  coming  into  the  port  of  Buf- 
falo for  delivery  to  any  one  of  the  rail  elevators  should  be  distrib- 
uted according  to  a  schedule  of  percentages  to  be  agreed  upon 
between  the  owners  of  all  such  elevators,  such  proceedings  not 
depending  entirely  upon  the  amount  of  grain  actually  elevated  by 
any  elevator,  but  to  some  extent  upon  its  estimated  capacity,  equip- 
ment, value,  etc.,  so  that  in  some  cases  an  elevator  might  do  little  or 
no  business  during  the  year  and  yet  receive  a  substantial  percentage 
of  the  profits  earned  by  the  other  elevators  belonging  to  the  asso- 
oiation.  Earnest  and  strenuous  efforts  were  made  by  the  other 
owners  of  rail  elevators,  including  the  defendant  companies,  to 
induce  the  plaintiffs  to  join  such  association  and  to  accept  a  certain 
percentage  of  its  net  receipts.  It  was  proposed  that  the  elevating 
oharges  for  a  year  should  be  one-half  cent  per  bushel  (less  than  the 
elevator  charges  authorized  by  law).  The  plaintiffs,  apparently, 
were  not  averse  to  the  proposed  plan  of  doing  business,  but  insisted 
that  they  should  receive  a  larger  percentage  of  the  net  receipts  of 
the  association  than  was  offered,  and  demanded  a  bonus  in  addition, 
which  demand  was  considered  unfair  and  unreasonable  by  the  own- 
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era  of  the  other  elevators.  As  a  resnlt  of  such  negotiations  the 
p]ainti&  refused  to  become  members  of  the  association  to  be  formed, 
and  announced  their  intention  of  running  the  Kellogg  elevator  as  an 
independent  concern  and  in  oompetition  with  the  others. 

For  the  purposes  of  this  appeal  we  may  assume  that  the  proposed 
arrangement  by  the  elevator  owners,  and  the  formation  of  the  asso- 
ciation to  give  effect  to  the  same,  was  not  illegal.  It  was,  in  effect, 
that  all  the  owners  of  rail  elevators  at  the  port  of  Buffalo  should 
devote  their  respective  properties  to  the  purposes  of  the  association ; 
that  it  should  agree  to  properly  elevate  all  grain  consigned  to  any  of 
such  elevators,  at  a  price  less  than  they  were  authorized  by  law*  to 
charge,  to  wit,  one-half  cent  per  bushel,  and  that  the  net  profits  of 
BQch  elevating  should  be  distributed  among  such  elevator  owners  in 
accordance  with  a  rate  of  percentages  also  agreed  upon.  If  we 
assume  that  it  was  entirely  competent  for  the  owners  of  elevators  in 
the  city  of  Buffalo,  any  or  all  of  them,  to  enter  into  such  an  agree- 
ment, it  certainly  was  also  within  the  rights  of  the  plaintiffs  to 
refuse  to  join  such  proposed  association,  or  to  accede  to  its  suggested 
plan  of  operation  in  the  premises.  The  plaintiffs  had  an  absolute 
right  to  say,  the  Kellogg  elevator,  which  is  owned  by  us,  we  pro- 
pose to  run  and  operate  as  an  independent  concern,  and  will  invoke 
the  protection  of  all  law  to  enable  us  to  successfully  operate  it  in 
competition  with  the  other  rail  elevators  at  the  port  of  Buffalo, 
whether  members  of  any  association  or  otherwise.  Under  these 
conditions  the  defendant  association  was  formed,  and,  as  we  have 
seen,  included  all  the  persons  and  corporations  owning  or  interested 
in  rail  elevators  at  the  port  of  Buffalo,  with  the  exception  of  the 
plaintiffs.  The  agreement  forming  the  defendant  association,  among 
other  things,  provided :  "  In  case  of  the  failure  to  come  into  the 
Association  of  any  elevator  or  elevators  named  in  said  schedule,  then 
and  in  that  case  the  percentage  of  net  earnings  allotted  to  such  ele- 
vator or  elevators  shall  be  divided  ji?ro  rata  according  to  per  cent 
shown,  between  the  other  elevators  in  the  Association." 

Simultaneously  with  the  organization  of  such  association  a  con- 
tract was  entered  into  between  it  and  each  of  the  defendant  railroad 
companies,  which  provided  in  substance  that  such  railroad  company 

•See  Laws  of  1896,  chap.  376.  §  82.—  [Rbp. 
Afp.  Div.— Vol.  XCIII.        9 
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wonld  pay  to  the  defendant  association  one-half  cent  per  bushel  for 
all  grain  transported  by  it  which  came  into  the  port  of  Buffalo 
directed  to  any  rail  elevator,  and  independent  of  whether  such  grain 
was  handled  by  the  association  elevators  or  by  those  not  belonging 
to  or  controlled  by  it.  In  other  words,  by  such  agreements  the 
defendant  companies  agreed  to  pay  elevator  charges  of  one-half  cent 
per  bushel  to  the  defendant  association  for  all  grain  elevated  in 
the  rail  elevators  of  the  city  of  Buffalo  and  carried  by  such  railroad 
companies,  whether  such  grain  was  elevated  by  the  association  ele- 
vators, by  the  plaintiffs,  or  the  elevators  of  other  parties  in  no  man- 
ner connected  with  such  association.  Such  contracts  were  made  by 
the  defendant  companies  separately,  but  in  form  and  substance  were 
substantially  alike.  In  short,  the  defendant  companies,  not  as  ele- 
vator owners,  but  as  common  carriers,  agreed  to  pay  to  the  defend- 
ant association,  composed  of  elevators  which  were  in  competition 
with  the  plaintiffs'  elevator,  one-half  a  cent  a  bushel  for  all  grain 
elevated  by  the  plaintiffs'  elevator,  with  which  the  defendant  asso- 
ciation had  nothing  to  do,  and  had  expended  no  labor  and  incurred 
no  expense  in  connection  therewith. 

We  may  assume  that  the  plaintiffs  are  not  entitled  to  complain 
because  of  the  organization  of  the  defendant  association,  or  on 
account  of  the  contracts  entered  into  between  it  and  the  defendant 
companies,  provided  the  acts  of  the  defendants,  done  under  or  in 
pursuance  thereof,  were  not  such  as  to  unjustly  prejudice  the  plain- 
tiffs' legal  rights  in  the  premises,  among  which  was  the  right  to 
operate  their  elevator  upon  equal  terms  with  their  competitors,  ita 
location,  equipment,  management  and  all  other  conditions  being  aa 
favorable  for  the  transaction  of  its  business,  and  the  right  to  have 
grain  which  was  elevated  by  it  carried  to  its  destination  by  any  of 
the  defendant  companies  upon  the  same  terms  as  grain  handled  by 
the  competing  elevators  was  carried. 

When  the  defendants  commenced  operations  under  the  contracts 
referred  to  precisely  what  was  to  be  expected  happened.  The  natu- 
ral and  logical  result  followed,  to  wit,  the  defendant  companies 
sought  to  reimburse  themselves  for  the  one-half  cent  a  bushel  which 
they  agreed  to  pay  to  the  defendant  association  on  grain  carried  by 
them,  even  if  elevated  by  the  Kellogg  elevator,  and  which  such  asso-. 
ciation  had  in  no  manner  earned. 
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That  was  accomplished  by  compelling  the  plaintiffs,  in  efiEect,  to  pay 
to  snch  companies  one-half  cent  a  bushel  as  elevator  charges  for  all 
grain  delivered  to  them  for  transportation  by  the  Kellogg  elevator, 
the  resnlt  of  which  was  to  make  all  grain  which  passed  through  the 
Kellogg  elevator  pay  a  charge  of  one  cent  a  bushel  in  case  the 
owners  of  the  Kellogg  elevator  received  one-half  a  cent  a  bushel  for 
elevator  charges,  the  amount  received  by  all  thejother  rail  elevators  at 
the  port  of  Buffalo.  The  precise  method  adopted  to  accomplish  snch 
result  was  very  simple,  and  at  the  same  time  most  effective.  Ele- 
vator chai^ges  of  one-half  cent  a  bushel  were  added  to  the  freight 
charges  upon  all  grain  carried  by  the  defendant  companies,  and 
which  was  delivered  to  them  through  the  rail  elevators,  including 
the  Kellogg.  Such  elevator  charges  were  collected  by  the  railroad 
companies  from  the  consignees  of  such  grain  and  paid  over  to  the 
defendant  association,  to  be  afterwards  distributed  among  its  mem- 
bers, no  part  of  which,  however,  would  go  to  the  plaintiffs,  notwith- 
standing the  fact  that  a  considerable  portion  of  such  grain  had  been 
elevated  by  them.  In  case  the  plaintiffs  insisted  that  they  should 
receive  one-half  cent  a  bushel  for  elevating  such  grain,  the  same  as 
the  owners  of  the  other  rail  elevators  received,  then  such  grain  was 
made  to  pay  one  cent  a  bushel  for  elevator  charges. 

The  evidence  clearly  establishes  that  under  the  agreements  entered 
into  between  the  defendants,  and  the  method  adopted  for  carrying 
oat  snch  agreements,  the  result  was  that  if  the  plaintiffs  received 
one-half  cent  a  bushel  for  grain  elevated  by  them  in  the  Kellogg 
elevator,  such  grain,  if  carried  by  the  defendant  companies,  was 
obliged  to  pay  one  cent  a  bushel  as  elevator  charges,  whereas,  there 
was  a  charge  of  only  one-half  a  cent  per  bushel  for  all  grain  passing 
through  the  other  rail  elevators  at  the  port  of  Buffalo  during  the 
year  1900.  The  evidence  also  very  clearly  shows  that  because  of 
such  conditions  shippers  of  grain  were  deterred  from  using  the  Kel- 
logg elevator  in  the  spring  of  1900 ;  in  fact,  no  other  result  could 
be  expected  than  that  the  Kellogg  elevator  would  be  substantially 
put  out  of  business.  Shippers  of  grain  would  not  pay  one  cent  a 
bushel  elevator  charges,  for  the  sake  of  sending  their  grain  to  the 
Kellogg  elevator,  when  they  could  obtain  equally  as  good  elevator 
service  for  one-half  a  cent  a  bushel  through  its  competitors. 

It  is  not  seriously  contended  in  the  exhaustive  briefs  presented  by 
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the  able  conn^el  for  the  respective  defendants  that  the  conditions 
which  prevailed  in  respect  to  the  Kellogg  elevator,  in  the  spring  of 
1900,  were  not  such  as  to  prevent  it  from  successfully  competing 
with  the  other  rail  elevators  similarly  situated  at  the  port  of  Buffalo. 
The  situation  as  it  existed  was  injurious  to  the  plaintiffs,  tended  to 
destroy  their  business  and  render  their  property  unproductive. 
The  evidence  tends  to  show  that  such  result  was  brought  about  by 
a  combination,  by  the  concerted  action  of  all  the  defendants,  and 
that  such  was  their  intent  and  purpose  in  entering  into  the  agree- 
ments, and  in  doing  the  acts  referred  to.  The  negotiations  leading 
up  to  the  organization  of  the  defendant  association,  the  agreements 
executed  by  each  of  the  defendant  companies,  and  their  acts  there- 
under, all  tend  to  prove  that  it  was  the  intent  and  purpose  of  the 
defendants  to  compel  the  plaintiffs  to  cease  operating  the  Kellogg 
elevator  in  competition  with  the  others,  or  to  run  it  at  a  loss. 

An  examination  of  the  whole  evidence  leads  us  to  the  conclusion 
that  it  tends  to  prove  that  the  defendant  railroad  companies 
combined  and  conspired  with  the  defendant  association,  a  competitor 
of  the  Kellogg  elevator,  to  injure  the  plaintiffs'  business,  and  to 
prevent  competition  in  elevating  grain  at  the  port  of  Buffalo 
during  the  season  of  1900,  and  that  for  the  purpose  of  carrying  out 
such  conspiracy  the  association  was  organized  and  the  contracts 
referred  to  were  made ;  that  in  pursuance  thereof  the  defendant 
companies  refused  to  carry  grain  from  the  Kellogg  elevator  upon  as 
favorable  terms  as  from  its  competitors,  and  that,  in  consequence  of 
such  agreements  and  the  acts  done  thereunder,  the  plaintiffs  sus- 
tained substantial  damage. 

If  we  have  correctly  interpreted  the  evidence  it  cannot  be  doubted 
that  the  plaintiffs  are  entitled  to  recover  the  damages  thus  occa- 
sioned. It  is  unimportant  that  the  organization  of  the  defendant 
association,  and  the  agreement  between  its  members  as  elevator 
owners  was  not  illegal ;  that  the  full  performance  of  all  its  pro- 
visions would  not  have  afforded  the  plaintiffs  legal  ground  for  com- 
plaint, even  if  they  sustained  damage  thereby.  Unquestionably, 
any  number  of  elevator  owners  have  the  right  to  adopt  a  plan  of 
co-operation,  to  protect  their  common  interests,  and  to  prevent  a 
hostile  and  unprofitable  competition  for  business  between  them- 
selves, and  to  that  end  may  agree  to  place  their  earnings  in  a  cora- 
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mon  pool,  and  to  divide  theia  pro  rata  upon  the  basis  of  agreed 
percentages.  {Micluiel  t.  Prussian  NaL  Ins.  Co,^  lYl  N.  T. 
25, 37.)  Certainly  if  by  such  arrangement  elevating  charges  were 
not  unduly  increased,  and  proper  and  adequate  facilities  were 
afforded  to  the  public,  it  was  not  unlawful  and  in  no  manner 
infringed  upon  the  legal  rights  of  the  owner  or  owners  of  other 
elevators. 

In  this  case  the  plaintiffs  do  not  complain  because  of  the  agree- 
ment entered  into  between  the  owners  of  elevators,  as  such,  mem- 
bers of  the  defendant  association,  but  because  such  agreement  was 
one  of  the  instruments  which  was  employed  in  conjunction  with 
the  contracts  executed  by  the  several  defendant  companies  to 
destroy  the  plaintiffs'  business,  and  because  of  the  acts  done  by  all 
of  the  defendants  acting  in  concert,  and  with  the  common  purpose 
of  bringing  about  such  result.  The  contracts  which  made  the  plan 
effective  were  those  executed  by  the  defendant  companies  as  com- 
mon carriers,  and  not  as  owners  of  elevators,  and,  as  we  have  seen, 
the  evidence  tends  to  show  that  the  defendant  association  was 
organized  for  the  purpose  of  enabling  such  contracts  to  be  made  by 
the  defendant  common  carriers.  Such  companies  could  not  protect 
their  interests  as  elevator  owners  by  entering  into  contracts  as  com- 
mon carriers,  which,  as  such,  they  were  by  law  prohibited  from 


It  must,  therefore,  be  determined  whether  or  not  the  purpose 
of  the  defendants,  and  the  means  employed  by  them  to  prevent  the 
Kellogg  elevator  from  doing  business  under  as  favorable  conditions 
as  its  competitor  (the  defendant  association)  were  unlawful,  for  if 
not  the  plaintiffs  cannot  complain,  no  matter  how  serious  the  con- 
sequences  to  them. 

At  the  foundation  of  every  tort  must  lie  some  violation  of  a  legal 
duty,  and,  therefore,  some  unlawful  act  or  omission.  Whatever  or 
however  numerous  or  formidable  may  be  the  allegations  of  con- 
spiracy, of  malice,  of  oppression,  of  vindictive  purpose,  they  are  of 
no  avail ;  they  merely  heap  up  epithets,  unless  the  purpose  intended 
or  the  means  by  which  it  was  to  be  accomplished  are  shown  to  be 
unlawful.  {Rick  v.  N.  T.  C.  <&  H,  li,  R.  R.  Co.,  87  N.  Y. 
382,  394.) 

Was  the  defendants'  purpose  respecting  the  business  of  the  Kel- 
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logg  elevator,  and  the  means  employed  to  carry  the  same  into  effect, 
unlawful  ?  The  evidence  tends  to  show  that  the  purpose  was  to 
destroy  the  business,  and  that  the  means  employed  was  to  compel 
grain  transported  from  it  to  pay  one  cent  a  bushel  elevator  charges, 
in  case  the  plaintiffs  received  the  same  compensation  for  elevating 
as  did  the  owners  of  all  other  rail  elevators  at  the  port  of  Buffalo 
similarly  situated.  Result,  purpose  carried  out,  and  plaintiffs'  busi- 
ness  substantially  destroyed.  What  the  defendants  did  or  might  have 
done  simply  as  elevator  owners  may  be  eliminated  from  consider- 
ation. Was  what  the  defendant  companies  did  as  common  carriers, 
acting  under  and  in  pursuance  of  the  contracts  made  by  them 
separately  with  the  defendant  association,  unlawful}  That  it 
effected  a  substantial  discrimination  against  the  plaintiffs  and  in 
favor  of  the  defendant  association,  its  competitor,  is  plain. 

We  think  it  was  unlawful  for  the  defendant  companies  to  refuse 
to  carry  grain  from  the  plaintiffs'  elevator  upon  the  same  terms  as 
it  carried  grain  from  the  elevators  of  the  defendant  association. 

Vincent  v.  C.  cfe  A.  E.  E.  Co.  (49  111.  33)  was  an  action  brought 
to  restrain  the  defendant  from  refusing  to  deliver  cars  to  plaintiffs' 
elevator  upon  the  same  terms  as  it  delivered  cars  to  other  elevators 
similarly  situated.  It  was  held  that  the  plaintiffs  were  entitled 
to  an  injunction.  The  court  said :  "  *  *  *  It  need  only  be  said 
that  a  railway  company,  although  permitted  to  establish  its  rates  of 
transportation,  must  do  so  without  injurious  discrimination  as  to 
individuals.  It  must  deal  fairly  by  the  public,  and  this  it  would 
not  be  doing  if  allowed  so  to  discriminate  as  to  build  up  the  business 
of  one  person  to  the  injury  of  another  in  the  same  trade."  (^Chi 
cago  <&  North  Western  Eailway  Co,  v.  People  ex  rel,  Hempstead^ 
56  111.  365.) 

In  the  case  of  Coe  v.  Louisville  cfe  NashviUe  E.  E,  Co.  (3  Fed. 
Rep.  775)  the  whole  question  is  discussed  by  Circuit  Judge  Baxter 
in  a  very  exhaustive  opinion,  and  the  conclusion  is  reached  that  it 
is  not  permissible  for  a  common  carrier  to  discriminate  in  the  hand- 
ling of  freight  of  the  same  character  offered  by  two  individuals, 
and  similarly  situated.  The  Vincent  Case  (supra)  is  cited  with 
approval,  and  in  the  course  of  the  opinion  it  is  said  :  "  Impartiality 
in  serving  their  patrons  is  an  imperative  obligation  of  all  railroad 
companies ;  equality  of  accommodations  in  the  use  of  railroads  is 
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the  legal  right  of  everybody.  The  principle  is  founded  in  justice 
and  necessity^  and  has  been  uniformly  recognized  and  enforced 
by  the  courts.  A  contrary  idea  would  concede  to  railroad  com- 
panies a  dangerous  discretion,  and  inevitably  lead  to  intolerable 
abuses.  *  *  *  By  an  unjust  exercise  of  such  a  power  they 
could  destroy  the  business  of  one  man  and  build  up  that  of  another, 
punish  an  enemy  and  reward  a  friend.     *     *    *  " 

We  conclude  that  the  acts  of  the  defendant  companies  in  refus- 
ing to  handle  grain  from  the  Kellogg  elevator  upon  the  same  terms 
that  they  handled  grain  from  the  other  elevators  was  unlawful,  and 
such  refusal  being  the  natural  result,  and  that  contemplated  by  the 
defendant  association  when  it  entered  into  the  contracts  referred  to 
with  said  companies,  the  defendant  association  became  a  party  to 
such  unlawful  acts,  and  equally  liable  with  the  other  defendants 
therefor. 

It  is  not  important  that  the  plaintiffs  may  have  had  a  right  of 
action  against  the  defendant  association  for  any  moneys  paid  to  it  by 
the  railroad  companies,  and  received  by  them  for  the  elevation  of 
grain  by  the  plaintiffs  at  the  Kellogg  elevator.  Under  the  plan 
adopted  by  the  defendants  the  elevator  charges  were  collected  by 
the  railroad  companies,  and  such  charges  belonged  and  should  be 
paid  to  the  owners  of  the  elevators  through  which  the  grain  passed, 
unless  such  owners  otherwise  agreed,  and,  therefore,  payment  to 
any  one  else  was  improper  and  can  be  recovered  from  those  making 
it  Neither  is  it  important  that  the  plaintiffs'  elevator  was  located 
upon  the  Buffalo  Creek  railroad,  and  that  the  grain  was  delivered 
to  the  defendant  companies  by  means  of  that  road.  As  we  have 
seen,  it  was  simply  a  branch  road  or  a  switch,  accessible  to  all  the 
railroads,  and  existed  solely  for  the  purpose  of  delivering  freight  to 
them  from  shippers  located  upon  its  line,  the  charge  for  such  service 
being  uniform.  The  defendants,  under  the  circumstances,  were  not 
at  liberty  to  discriminate  against  the  plaintiffs  because  of  those 
conditions.  Undoubtedly,  they  might  have  refused  to  send  their 
cars  over  said  road  for  the  convenience  of  any  shipper,  but  having 
adopted  the  plan  of  doing  so  they  had  no  right  to  make  an  excep- 
tion as  against  the  plaintiffs.  ( Wight  v.  Ufiited  States^  167  U.  S 
612.) 

It  follows  that  the  plaintiffs  are  entitled  to  recover  in  this  action 
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the  damages  snstaiDed  by  them  up  to  the  time  of  its  commence- 
ment, in  case  the  facts  are  found  in  favor  of  the  plainti&. 

The  plaintiffs'  exceptions  should  be  sustained  and  the  motion  for 
a  new  trial  granted,  with  costs  to  the  plaintiffs  to  abide  event. 

All  concurred ;  Hisoook,  J.,  not  sitting. 

Plaintiffs'  exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  the  plaintiffs  to  abide  event. 


Geoegb  Snbll,  Respondent,  v.  William  Ooknwbll,  Appellant. 

Ir^urp  to  a  Tufrae  tohile  in  the  poueuion  cf  a  bailee  for  hire —  the  bailee  muit  $how 
thai  it  toae  not  the  reeuU  of  negligence  on  hie  part. 

Where  a  horse  dies  as  the  result  of  an  injury  received  by  it  while  in  the  posses- 
sion of  a  bailee  for  hire,  the  bailee  must,  in  order  to  defeat  an  action  brought 
against  him  by  the  owner  of  the  horse  to  recover  its  value,  prove  that  the 
injury  which  the  horse  sustained  was  not  the  result  of  negligence  or  of  want 
of  reasonable  care  on  his  part. 

Appeal  by  the  defendant,  William  Oornwell,  from  a  judgment 
of  the  County  Court  of  Jefferson  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Jefferson  on  the 
17th  day  of  December,  1903,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  9th  day  of 
December,  1903,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Lewis  H,  Fordy  for  the  appellant 

John  CPLeanryy  for  the  respondent. 

Spring,  J.: 

This  action  was  commenced  in  Justice's  Court.  The  plaintiff 
recovered  a  verdict,  which  was  substantially  a  victory  for  the  defend- 
ant, and  an  appeal  was  taken  to  the  County  Court  and  a  new  trial 
had.  The  plaintiff  was  the  owner  of  a  horse  and  hired  it  oat  to  the 
defendant  to  work  on  the  latter's  farm  for  a  period  of  two  weeks 
at  fifty  cents  a  day.  The  horse  was  not  returned  and  the  plaintiff 
sued  for  its  value  and  for  the  stipulated  price.     The  substantial 
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allegations  of  the  complaint  were  admitted  by  the  answer.  Upon 
the  trial  in  County  Court  the  defendant's  attorney  sought  to  make 
the  plaintiff  elect  whether  his  action  was  based  on  negligence  or  on 
^the  contract  of  hiring.  The  county  judge  quite  insistently  urged 
that  the  complaint  should  be  amended  by  inserting  a  cause  of  action 
in  negligence.  The  plaintiffs  counsel,  appreciating  that  he  already 
stated  a  cause  of  action,  was  adverse  to  complying  with  the  request 
of  the  court,  and  it  is  somewhat  uncertain  from  the  record  whether 
the  amendment  was  made,  but  there  was  no  election  required  of  the 
plaintiff. 

The  su^ested  amendment  was  entirely  unnecessary,  and  the  case 
was  properly  tried  on  the  part  of  the  plaintiff  in  accordance  with 
the  complaint  in  the  Justice's  Court.  The  defendant  was  a  bailee 
of  the  plaintiff  for  hire  and  it  was  incumbent  upon  him  to  return 
the  horse  to  the  plaintiff  at  the  expiration  of  the  stipulated  time  of 
service.  It  appears  that  the  horse  died  by  reason  of  an  injury 
received  while  the  defendant  was  using  it.  If  this  injury  was  not 
the  result  of  negligence  or  the  want  of  reasonable  care  by  the 
defendant,  then  it  was  incumbent  upon  the  latter  to  establish  this 
fact.  Primarily  he  was  charged  with  the  duty  of  returning  the 
horse,  and  he  must  show  excuse  for  not  doing  so,  and  that  burden 
was  not  upon  the  plaintiff.  As  has  been  stated,  the  case  was  tried 
by  the  plaintiff  upon  this  theory,  and  it  was  a  fair  question  of  fact 
and  decided  adversely  to  the  defendant. 

If  either  of  the  pleadings  was  defective  it  was  that  of  the  defend- 
ant in  failing  to  allege  that  the  horse  was  injured  and  died  without 
his  fault,  but  that  question  is  immaterial,  for  the  case  was  tried 
on  the  merits. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Lydia  L.  Powell,  a  Creditor  of  the  United  States  Mutual  Acci- 
dent Association  op  the  Citt  of  New  York,  Suing  in  Her  Own 
Behalf  and  for  All  Others  Similarly  Situated,  etc.,  Bespondent, 
V.  James  W.  Hinklet,  Appellant,  Impleaded  with  Charles  B. 
Pebt  and  Others, 

Action  by  the  holder  of  a  eerttjkate  iwued  by  an  inaurance  oBMciation,  on  behaif  of 
hendf  and  parties  eimilarly  eituated,  to  establish  her  claim,  to  compel  the  directors 
of  the  association  to  account  for  moneys  which  tJtey  had  misappropriated,  and  to 
procure  the  removal  of  the  receiver  of  the  association  and  Vie  appointment  of  a 
new  receiver — when  the  complaint  states  but  one  cause  of  (iction, 

The  complaint  in  an  action  brought  by  a  creditor  of  the  United  States  Mutual 
Accident  Association  of  the  city  of  New  York  on  her  own  behalf  and  on 
behalf  of  all  others  similarly  situated,  alleged  that  the  association  was  indebted 
to  her  in  the  sum  of  |10,000  upon  a  membership  certificate  issued  by  it;  that 
certain  defendants,  who  were  directors  of  the  association,  had,  in  violation  of 
the  duties  which  they  owed  to  the  plaintiff  and  to  others,  wasted,  misappropri- 
ated and  converted  to  their  own  use  the  funds  and  property  of  the  association 
which  came  into  their  hands  as  directors;  that,  by  reason  of  such  misconduct, 
the  association  became  insolvent,  and  that  the  defendant  Gray  had  been 
appointed  receiver  thereof. 

The  complaint  further  alleged  that  Gray,  as  such  receiver,  had  been  guilty  of 
extravagance,  negligence,  inattention,  inefficiency  and  disregard  of  his  duties, 
and  that  he  had  refused  to  bring  an  action  against  the  derelict  directors;  that 
his  conduct  had  been  such  as  to  indicate  that  he  was  an  improper  person  to 
bring  such  an  action,  even  if  he  were  willing  to  do  so,  and  that  there  were  many 
other  persons  and  creditors  in  the  same  situation  as  the  plaintiff  who  might  be 
in  a  position  to  join  with  her  in  the  prosecution  of  the  action. 

The  plaintiff  demanded  judgment  that  the  existence  and  amount  of  her  claim  be 
established;  that  the  defendant  directors  be  compelled  to  account  for  their 
conduct  and  misconduct  and  to  pay  over  to  a  receiver  whatever  money  the 
court  should  adjudge  that  they  had  misappropriated;  that  Gray  should  be 
removed  from  his  position  as  receiver  and  some  other  proper  person  appointed 
in  his  place  and  that  he  might  be  held  personally  liable  in  certain  contingencies. 

Meld,  that  the  complaint  did  not  state  more  than  one  cause  of  action. 

That  allegations  of  the  complaint  that  the  defendant  directors  owed  certain 
duties  to  the  holder  of  the  membership  certificate  in  the  way  of  retaining  and 
investing  various  moneys  while  superfluous,  and  an  allegation  that  the  defend- 
ant Gray  had  been  guilty  of  extravagance,  etc.,  and  a  prayer  for  relief  asking 
that  the  defendant  Gray  be  held  personally  liable  in  certain  contingencies  while 
seeking  relief  that  would  not  be  granted  in  this  action,  did  not  constitute,  in 
either  case,  a  separat-e  cause  of  action. 

McLennan,  P.  J.,  and  Williams,  J.,  dissented. 
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Appeal  by  the  defendant,  JameB  W.  Hinkley,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  Erie  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Erie  on  the  15th  day  of  Octo- 
ber, 1903,  denying  said  defendant's  motion  to  compel  the  plaintiff 
to  serve  an  amended  complaint  herein  separately  setting  forth  and 
numbering  the  statements  of  the  facts  which  constitute  the  alleged 
causes  of  action  against  the  defendants. 

Carl  Schurz  Pel/rasch,  for  the  appellant. 

M.  Fillmore  Brovm^  for  the  respondent. 

HisoooK,  J. : 

This  action  was  brought  by  plaintiff  as  the  death  beneficiary  in  a 
policy  or  certificate  of  membership  issued  by  the  United  States  Mutual 
Accident  Association  of  New  York  city  to  one  Frank  L.  Powell. 
Its  main  object  may  be  generally  stated  to  be  that  of  compelling 
various  defendants,  including  appellant,  to  account  for  their  alleged 
misconduct  and  misappropriation  of  funds  while  acting  as  directors 
of  said  accident  association,  and  of  thereby  securing  redress  and 
relief  for  plaintiff  and  other  creditors  of  said  association  who  arc 
similarly  situated. 

Upon  this  appeal  it  is  assumed  by  both  counsel  that  the  action  is, 
and  may  be,  instituted  nnder  sections  1781  and  1782  of  the  Code. 
The  first  section,  amongst  other  things,  provides  for  the  maintenance 
of  actions  against  trustees  and  directors  of  a  corporation  to  compel 
them  to  account  for  their  official  conduct,  and  to  pay  to  the  corpo- 
ration which  they  represent,  or  to  its  creditors,  any  money  and  the 
value  of  any  property  whidi  they  have  acquired  to  themselves  or 
lost  or  wasted  by  a  violation  of  their  duties.  The  second  section 
provides  that,  outside  of  certain  exceptions,  such  an  action  may  be 
brought  by  a  creditor  of  the  corporation. 

No  argument  can  well  be  addressed  to  us  upon  this  appeal  by  the 
learned  counsel  for  the  appellant  questioning  the  right  of  plaintiff 
as  a  creditor  to  maintain  this  action,  or  the  sufficiency  and  effective- 
ness of  the  allegations  contained  in  her  complaint  to  set  forth  at 
least  one  cause  of  action.  This  motion  is  based  upon  the  theory, 
not  that  the  complaint  does  not  state  a  cause  of  action,  but  that  upon 
the  contrary,  it  goes  to  the  opposite  extreme,  and  in  a  single  count 
Btates  at  least  three  causes  of  action.     We,  therefore,  do  not  have 
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before  us  for  present  consideration  any  questions,  if  sacli  in  fact 
exist,  which  might  arise  upon  a  demurrer  with  reference  to  the 
sufficiency  of  plaintiffs  complaint  as  stating  in  her  behalf  a  cause 
of  action. 

In  support  of  his  motion,  and  in  fact  by  the  express  terms  of  his 
notice,  defendant  claims  that  the  complaint  sets  forth  three  causes 
of  action,  as  follows : 

1.  An  alleged  cause  of  action  at  law  upon  a  policy  of  insurance. 

2.  A  cause  of  action  against  the  defendant  directors  for  misap- 
propriating and  diverting  the  profits  of  the  accident  association. 

3.  A  cause  of  action  for  waste,  neglect  and  misappropriation  of 
the  assets  of  said  association  after  it  became  insolvent. 

We  do  not  agree  with  the  appellant's  contention  in  these  respects. 

For  the  purpose  of  this  examination  the  allegations  in  plaintijBPs 
complaint  may  be  readily  separated  into  four  groups. 

The  first  describe  the  organization  of  the  accident  association  and 
the  operation  and  conduct  of  its  business  as  carrying  on  a  system  of 
mutual  co-operative  insurance,  and  the  issue  by  it  to  Frank  L. 
Powell  of  a  certificate  of  membership  whereby,  under  certain  con- 
ditions, it  became  obligated  to  pay  to  plaintifE  the  sum  of  $15,000 
upon  his  death  ;  that  these  conditions  arose,  and  that  plaintiff  under 
said  certificate  became  entitled  to  said  sum,  upon  and  on  account  of 
which  she  has  only  received  $5,000. 

The  second  allege  the  relationship  of  appellant  and  various  others 
of  the  defendants  to  said  accident  association  as  directors,  and  that 
in  violation  of  the  duties  which  they  owed  to  this  plain  tiff  and 
others,  they,  in  various  ways,  wasted,  misappropriated  and  employed 
to  their  own  benefit  the  funds  and  property  of  the  association  which 
came  into  their  hands  and  control  as  such  directors ;  that  by  reason 
of  such  misconduct  the  association  became  insolvent,  and  the  defend- 
ant Gray  was  appointed  its  receiver,  and  is  still  continuing  to  act 
as  such. 

The  next  group  allege  that  said  Gray  as  such  receiver  has  been 
guilty  of  extravagance,  negligence,  inattention,  inefficiency  and  dis- 
regard of  his  duties,  and  that,  in  addition  to  his  refusal  to  bring  an 
action  against  the  alleged  derelict  directors  upon  the  request  of  this 
plaintiff,  his  conduct  has  been  such  as  to  indicate  that  he  is  an 
improper  person  to  bring  it  even  if  willing  to  do  so. 
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The  final  allegations  relate  to  the  existence  of  many  other  per- 
sons and  creditors  similarly  situated  as  plaintiff,  and  who  may  be  in 
a  position  to  join  with  her  in  the  prosecution  of  this  action. 

Upon  these  allegations  the  plaintiff  demands  judgment,  among 
other  things,  that  the  existence  and  amount  of  her  claim  be  estab- 
lished ;  that  the  defendant  directors  be  compelled  to  account  for 
their  conduct  and  misconduct,  and  to  pay  over  to  a  receiver  what- 
ever money  the  court  shall  adjudge  that  they  have  misappropriated. 
There  are  some  other  allegations  in  the  complaint  and  some  other 
clauses  in  the  prayer  for  relief  which  we  shall  consider  hereafter. 
Considering  the  allegations  and  the  prayer  for  relief  as  stated  by  us 
we  do  not  think  that  a  reasonable  construction  leads  to  the  conclu- 
sion that  more  than  one  cause  of  action  is  stated.     It  seems  to  ns 
that  the  allegations  of  the  complaint  proceed  in  a  perfectly  orderly 
and  logical  manner  from  the  statement  of  plaintiff's  interest  as  a 
beneficiary  and  creditor  under  the  certificate  of  insurance,  through 
the  alleged  misconduct  of  the  defendant  directors  and  the  relation- 
ship and  conduct  of  the  defendant  Gray  as  receiver,  up  to  a  proper 
and  legitimate  demand  for  relief  against  the  same.     It  is  true  that 
the  existence  of  the  defendant  Gray  as  receiver,  and  his  alleged  mis- 
conduct as  such,  has  brought  into  the  complaint  some  allegations 
which  would  not  ordinarily  be  found  therein.     But  we  think  it  was 
entirely  reasonable  and  proper  for  the  plaintiff  to  allege  not  only 
that  Gray,  as  receiver,  had  refused  to  bring  this  action,  but  also 
that  his  conduct  was  such  as  to  render  him  an  improper  person  to 
be  intrusted  with  the  management  of  such  litigation.     Whether 
the  court  should  find  or  not  that  these  latter  allegations  were 
a  sufficient  reason  for  the  institution  of  this  action  by  plaintiff 
instead  of  by  Gray  as  receiver,  they  were  certainly  proper  allega- 
tions in  connection  with  the  main  cause  of  action  to  address  to  the 
court  as  a  reason  why  the  action  was  brought  as  it  was.     We  think 
further   that   such  allegations  were  proper    as  leading  up    to  an 
additional  clause  contained  in  the  prayer  for  relief  to  which  we 
now  refer,  viz. :  The  demand  that  Gray  be  removed  as  receiver  and 
that  some  proper  person  be  appointed  in  his  place.     This  again  is 
an  incident  of  relief  which  would  not  ordinarily  be  necessary.     But 
in  this  case,  if  plaintiff  should  succeed  in  her  claim,  it  would  be 
neoeesary  that  the  judgment  as  requested  should  compel  the  defend- 
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ants  to  pay  over  moneys  to  the  association,  or  the  receiver  acting  in 
its  behalf,  and  if  plaintiff  should  be  able  to  establish  that  the  defend- 
ant Gray  was  an  improper  and  unsafe  person  to  receive  from  such 
directors,  in  behalf  of  said  corporation,  such  funds,  it  would  be 
entirely  within  the  province  of  a  court  of  equity  to  remove  him 
and  appoint  somebody  who  would  be  a  proper  guardian. 

We  have  not  failed  to  note  that  in  the  body  of  the  complaint  are 
some  allegations  that  the  defendant  directors  owed  certain  duties  to 
the  plaintiff's  intestate  in  the  way  of  retaining  and  investing  various 
moneys.  While  these  allegations  may  be  somewhat  superfluous, 
they  are  not  and  could  not  well  be  claimed  to  set  forth  any  separate 
cause  of  action. 

We  also  note  that  the  prayer  for  relief  asks  that  plaintiff  be  paid 
her  claim,  and  that  the  defendant  Gray  be  held  personally  liable  in 
certain  contingencies.  Such  relief  may  be  outside  of  that  which 
a  court  of  equity  would  feel  justified  in  awarding  upon  the  trial  of 
this  case,  and  while  it  is  too  well  settled  to  require  extensive  state- 
ment that  the  prayer  for  relief  in  a  complaint  may  be  looked  to  as 
explaining  and  characterizing  the  nature  of  the  complaint  itself,  it 
would  be  unreasonable  to  regard  these  particular  demands  for  relief^ 
even  though  unjustifiable,  as  impressing  upon  the  complaint  before 
us  the  fault  of  containing  various  causes  of  action. 

The  order  should  be  aflSrmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  and  Williams,  J.,  who 
dissented. 

Order  affirmed,  with  costs. 
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Mast  Ssxtok,  •  as  AdminiBtratrix,  etc.,  of  Edwabd  Sbxtok^ 
Deceased,  Eespondent,  v.  The  Onward  Conbtbuotion  Company^ 
Appellant. 

Beidenee  —  a  mtneis,  cronsxamined  aa  to  whether  he  gave  certain  teetvmony  an 
a  coroner's  inqueet,  should  he  permitted  to  state  on  his  redirect  examination 
vhether  he  gave  certain  other  testimony  thereon. 

Where,  upon  the  trial  of  an  action  to  recover  damages  resulting  from  the  death 
of  the  plaintifTs  intestate,  caused  by  the  alleged  negligence  of  the  defendant, 
one  of  the  defendant's  witnesses,  who,  previous  to  the  trial,  hsd  testified  as  to 
the  accident  on  a  coroner's  inquest,  is  cross-examined  as  to  whether,  at  the 
coroner's  inquest,  certain  questions  were  not  put  to  him  and  whether  he  did  not 
make  certain  answers  thereto,  such  witness  should,  upon  his  redirect  examina* 
tion,  he  permitted  to  state  whether  certain  other  questions  relating  to  the  sub- 
ject upon  which  he  had  been  cross-examined  had  not  been  put  to  him  at  the 
coroner^s  inquest,  and  whether  he  did  not  make  certain  answers  thereto. 

Appeal  hj  the  defendant,  The  Onward  Construction  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
7th  day  of  November,  1903,  upon  the  verdict  of  a  jury  for  $18,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day 
of  November,  1903,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

John  M.  SteamSj  for  the  appellant. 

Thomas  D.  Adwms^  for  the  respondent 
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Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  the  death  of  one 
Edward  Sexton,  plaintiffs  intestate,  it  being  charged  that  such, 
death  was  the  result  of  the  negligence  of  the  defendant.  The 
deceased  was  an  employee  of  the  Pittsburg  Plate  Glass  Company, 
which  company  had  a  contract  with  the  defendant,  the  owner  of  the 
building  at  which  the  accident  in  question  happened,  for  the  fur- 
nishing and  placing  of  certain  glass  in  the  building,  and  he  was 
employed  in  the  building  on  that  work  on  the  day  the  accident  hap- 
pened. In  the  morning  of  the  13th  day  of  February,  1903,  the 
deceased  was  caught  while  attempting  to  get  into  one  of  the  ele- 
vators in  the  building,  and  crushed  to  death. 

In  view  of  the  conclusion  at  which  we  have  arrived  in  respect  to 
errors  committed  in  the  introduction  of  evidence,  it  is  not  necessary 
to  discuss  the  question  as  to  the  weight  of  the  evidence  relating  to 
the  way  in  which  the  accident  happened.  It  appears  that  there  was 
an  examination  before  the  coroner  as  to  the  accident,  and  that 
among  the  witnesses  examined  before  him  was  Adolphus  B.  Webb. 
He  was  also  a  witness  for  the  defendant  upon  this  trial,  and  upon 
his  cross-examination  various  questions  were  put  to  him  as  to  his 
testimony  before  the  coroner,  and  he  was  asked  if  certain  questions 
were  not  asked  him,  and  whether  he  did  not  make  certain  answers 
to  them.  Upon  the  redirect  examination  the  witness  was  asked 
whether  certain  other  questions  were  not  put  to  him  upon  that 
occasion  relating  to  the  same  subject  upon  which  he  had  been  cross- 
examined  as  to  his  evidence  before  the  coroner,  and  when  he  had 
answered  in  the  aflSrmative  the  court  refused  to  allow  the  witness 
to  state  whether  he  did  not  make  certain  answers  thereto. 

This,  we  think,  was  error.  The  counsel  for  the  plaintiff,  in  his 
cross-examination,  having  asked  the  witness  as  to  the  statements 
made  by  him  before  the  coroner,  the  counsel  for  the  defendant  had 
the  right  to  show  to  the  jury  what  was  the  whole  of  the  statement 
of  the  witness  before  the  coroner  upon  the  subject  as  to  which  he 
was  cross-examined.  If  a  part  of  the  statement  of  a  witness  is 
offered  in  evidence  by  one  party,  the  other  party  has  the  right  to 
offer  the  remainder  of  his  statement  relating  to  the  subject  upon 
which  he  was  cross-examined.  {Orattcm  v.  Metropolitan  Life 
Ins.   Co.,  92  N.  Y.  274;  Taft  v.  Little,  178  id.  127.)    Thocircum- 
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stances  as  to  which  the  witness  was  testifying  were  part  of  those 
attending  the  accident  itself ;  and,  therefore,  it  was  most  essential,  if 
part  of  the  statement  made  by  the  witness  before  the  coroner  was 
introduced,  that  the  whole  of  it  should  be  before  the  jury,  in  order 
that  improper  deductions  should  not  be  drawn  therefrom. 

For  this  error  we  think  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

O'Brien,  Ikgbaham,  MoLauohlin  and  Hatch,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Arthur  W.   Hart,   Respondent,  v.   L.   D.   Garrett   Company, 

Appellant. 

Cmtract  to  pay  a  portion  cf  the  profits  realisied  on  a  sale  to  the  party  introducing 
ikepurchoier  —  when  an  action  hrougM  by  aueh  party  to  recover  his  full  share  of 
the  entire  profits  is  premature. 

March  8, 1900,  the  L.  D.  Garrett  Company,  a  corporation  engaged  in  the  business 
of  baying  and  selling  stocks  of  insurance  companies,  entered  into  the  following 
contract  with  one  Hart:  "  In  consideration  of  One  dollar  and  services  to  be 
performed  by  you,  as  hereinafter  stated,  we  hereby  agree  to  pay  you  one-fifth 
of  any  profits  (after  deducting  all  expenses)  which  v>e  may  realize  from  the  sale 
of  any  Insurance  company  or  the  sale  of  any  insurance  company's  stock  to  any 
person,  persons,  corporations  or  their  managers  that  you  may  name  or  intro- 
duce to  us  or  our  representative  or  firm  within  thirty  days  from  this  date. 
The  said  payment  of  one-fifth  to  be  made  to  you  as  soon  as  we  receive  our  com- 
peiuoHon  or  commission.  If  paid  to  us  by  note,  or  otherwise,  due  at  any  future 
time,  we  agree  to  pay  your  share  in  cash,  less  the  usual  bank  discount." 

The  contract  did  not  limit  the  right  of  the  Garrett  Company  to  fix  the  terms  of 
the  contracts  which  it  might  make  with  purchasers. 

Through  the  efforts  of  Hart,  the  Garrett  Company  sold  the  slock  of  the  Orient 
Fire  Insurance  Company  of  Hartford,  Conn.,  to  the  London  and  Lancashire 
Fire  Insurance  Company,  realizing  a  nominal  profit  of  |148,000.  Seventy 
seven  thousand  dollars  of  this  sum  was  paid  to  the  Garrett  Company,  of  which 
162,500  was  chargeable  to  the  expense  account.  The  contract  between  the 
london  and  Lancashire  Fire  Insurance  Company  and  the  Grarrett  Company 
provided  that  the  former  company  should  be  entitled  to  retain  in  its  posses- 
sion, out  of  the  $148,000  payable  to  the  Garrett  Company,  the  sum  of 
$65,000  for  a  period  of  three  years  as  a  guaranty  that  certain  assets  of  the 
Orient  Fire  Insurance  Company  would  realize  a  certain  amount. 
App.  Div.— Vol.  XCIII.        10 
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June  25,  1900,  the  Garrett  Company  paid  Hart  $6,500  and  the  parties  executed 
the  following  instrument:  ''Received  upon  within  contract  the  sum  of  Biz 
Thousand  and  Five  hundred  Dollars  ($6,500).  The  balance  under  this  contract, 
if  any  found  to  be  due,  shall  be  determined  and  paid  to  the  within  named 
A.  W.  Hart  within  (90)  ninety  days  from  the  date  hereof  by  said  L.  D.  Garrett 
Co.,  the  said  A.  W.  Hart  reserving  all  his  rights  under  this  contract." 

No  determination  of  the  amount  due  to  Hart  was  made  within  the  ninety  days 
mentioned  in  the  contract. 

In  October,  1900,  Hart  brought  an  action  against  the  Garrett  Company  to  recover 
the  further  sum  of  $21,500,  upon  the  theory  that  the  defendant  had  made  a 
profit  of  $148,000  upon  the  transaction  and  that  plaintiff  was  entitled  to  one- 
fifth  of  that  amount. 

BM,  that  the  action  was  prematurely  brought; 

That  the  plaintiff  was  only  entitled  to  share  in  the  amount  of  profits  actually 
realized  and  received  by  the  defendant  either  in  the  way  of  payment  or  of 
something  equivalent  to  payment. 

Appeal  by  the  defendant,  the  L.  D.  Garrett  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day 
of  December,  1903,  upon  the  verdict  of  a  jary,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  2l8t  day  of  December, 
1903,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Lewis  L.  Delafield^  for  the  appellant. 

WiUiam  B.  Ellison^  for  the  respondent. 
Patterson,  J. : 

The  real  question  involved  in  this  case  relates  to  the  plaintiffs 
right  to  maintain  this  action  at  the  time  it  was  instituted ;  and  I  am 
of  the  opinion  that  it  was  prematurely  brought  and  that  under  the 
contract  made  by  him  with  the  defendant  and  under  the  evidence 
appearing  in  the  record,  although  he  may  be  entitled  to  recover  in 
another  action  as  the  facts  may  be  made  to  appear  hereafter,  no 
cause  of  action  existed  when  this  suit  was  brought.  The  solution  of 
the  question  depends  largely,  if  not  altogether,  upon  the  construc- 
tion of  written  instruments.  The  facts  are  simple.  The  defendant 
is  a  corporation  which  seems  to  have  been  engaged  in  the  business^ 
among  other  things,  of  buying  and  selling  insurance  stocks.  Oa 
March  8,  1900,  it  entered  into  a  contract  with  the  plaintiflE  in  the 
following  words:  "In  consideration  of  One  dollar  and  services  to 
be  performed  by  you,  as  hereinafter  stated,  we  hereby  agree  to  pay 
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you  one-fifth  of  any  profits  (after  deducting  all  expenses)  which  we 
may  redize  from  the  sale  of  any  insurance  company  or  the  sale  of 
any  insurance  company's  stock  to  any  person,  persons,  corporations  or 
their  managers  that  you  may  name  or  introduce  to  us  or  our  repre- 
sentative or  firm  within  thirty  days  from  this  date.  The  said  pay- 
ment of  one-fifth  to  be  made  to  you  as  soon  as  we  receive  our  com- 
pensation or  commission.  If  paid  to  us  by  note,  or  otherwise,  due 
at  any  future  time,  we  agree  to  pay  your  share  in  cash,  less  the  usual 
bank  discount.  This  letter  signed  in  duplicate  and  made  a  contract, 
all  names  of  persons  or  companies  to  be  noted  on  the  back  of  this 
contract  for  identification." 

Under  this  contract  the  plaintiff  introduced  to  the  defendant  the 
manager  of  the  London  and  Lancashire  Fire  Insurance  Company, 
and  an  arrangement  was  made  by  which  that  company  purchased 
the  stock  of  the  Orient  Fire  Insurance  Company  of  Hartford,  Conn., 
and  out  of  this  transaction  the  defendant  was  entitled  nominally  to 
a  fee  or  profit,  or  compensation,  as  it  may  be  called,  of  $143,000. 
It  is  proven  that  of  this  some  $77,000  was  paid  to  the  defendant, 
bat  it  is  admitted  that  from  that  last-mentioned  amount  the  sum  of 
(62,500  is  to  be  deducted  as  expenses  of  the  defendant.  It  is 
onneoessary  to  inquire  into  the  details  of  these  expenses,  because 
the  plaintiff  testified  that  he  knew  that  amount  was  to  be  allowed 
for  expenses  and  that  the  defendant  must  be  credited  therewith. 
In  the  arrangement  that  was  made  for  the  purchase  by  the  London 
and  Lancashire  Fire  Insurance  Company  of  the  Orient  Fire  Insur- 
ance Company  stock  it  was  required  by  the  purchaser  that  $65,000 
of  the  $143,000  to  go  to  the  defendant  should  be  retained  by  the 
purchaser  for  three  years  as  security  or  a  guaranty  that  certain 
assets  of  the  Orient  Company  would  bring  the  sum  of  $287,000  and 
certain  other  assets,  $118,000  within  that  time,  and  this  $65,000 
was  to  be  retained  from  the  purchase  money  and  kept  in  the  hands 
of  the  purchaser  until  the  expiration  of  the  three  years  mentioned. 

It  is  to  be  observed  that  in  the  contract  made  between  the  plaintiff 
and  the  defendant  nothing  whatever  is  said  or  suggested  as  to  terms 
upon  which  contracts  might  be  made  by  the  defendant  with  pur- 
chasers. That  was  a  matter  resting  entirely  within  the  discretion  of 
the  defendant.  All  that  the  plaintiff  was  entitled  to  was  one-fifth  of 
profits  realized  and  received  by  the  defendant,  either  actually  in 


Digiti 


ized  by  Google 


148  HART  V.  GARRETT  CO. 


First  Dkpabtment,  April,  1904.  [Vol.  98. 

cash,  or,  if  paid  by  note  or  otherwise  doe  at  a  future  time,  the  plain- 
tiff was  to  receive  his  share  in  cash,  less  bank  discount.  The  proper 
construction  of  this  contract  is  obvious.  That  to  which  the  plain- 
tiff was  entitled  was  one-fifth  of  what  was  actually  realized  and 
received  by  the  defendant,  either  in  the  way  of  payment  or 
something  that  was  equivalent  to  payment,  and  which  could  be 
realized  upon.  There  was  no  limitation  in  this  contract  upon 
the  right  of  the  defendant  to  provide  for  contingent  compensa- 
tion or  to  contract  with  the  purchaser  that  part  of  the  money  to 
which  it,  the  defendant,  would  be  entitled  should  be  deferred  in  pay- 
ment or  should  be  contingently  or  conditionally  payable.  Here,  noth- 
ing was  received,  except  the  $77,000,  from  which  the  expenses  were 
to  be  deducted,  and  the  rest  remained  unpaid,  unrealized  and  unre« 
ceived,  and  the  plaintiff's  right  to  payment  was  limited  to  his  share  of 
what  was  actually  realized  and  received  or  came  into  the  possession  of 
the  defendant.  The  plaintiff  was  paid  $6,500.  He  brought  this  suit 
[October  6, 1900]  to  recover  in  addition  thereto  the  sum  of  $21,500, 
placing  his  claim  upon  the  theory  that  the  defendant  made  and 
realized  a  profit  of  $143,000  and  that  as  a  consequence  he  was  enti- 
tled to  one-fifth  of  that  amount.  The  verdict  of  the  jury  was  for 
$9,000,  which  evidently  was  based  upon  the  idea  that  $143,000,  less 
the  $62,500  expenses,  had  actually  been  realized  by  the  defendant. 
It  is  claimed  by  the  plaintiff  that  there  is  evidence  which  shows 
that  he  and  the  president  of  the  defendant  construed  the  contract 
for  themselves  and  that  the  defendant's  president  admitted  before 
the  action  was  brought  that  there  was  a  sum  of  $15,000,  at  least,  due 
to  the  plaintiff  on  the  contract ;  and  that  that  evidence  is  control 
ling  and  entitled  the  plaintiff  to  a  verdict.  The  plaintiff  did  testify 
that  he  had  a  conversation  with  Mr.  Garrett,  the  president  of  the 
defendant,  in  which  it  was  stated  that  certain  amounts  of  money 
were  received  from  the  London  and  Lancashire  Fire  Insurance 
Company  and  that  the  defendant's  president  agreed  to  pay  to  Mr. 
Hart  the  sum  of  $13,000  in  cash  and  to  give  him  a  mortgage  for 
$1,500,  and  the  plaintiff  swears  that  he  accepted  that  proposition. 
But  this  conversation  was  prior  to  June  25,  1900,  on  which  date  a 
new  (or  modification  of  the  old)  agreement  was  made  between  the 
plaintiff  and  the  defendant.  There  can  be  no  mistake  about  the 
nature  of  the  transaction  that  took  place  on  the  25th  of  June,  1900, 
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because  it  is  specifically  alleged  in  the  complaint  as  a  new  agree- 
meot.  On  that  day  the  plaintiff  was  paid  $6,500,  and  upon  receiv- 
ing that  money,  he  and  the  defendant,  by  its  president,  signed  an 
instniment  in  the  following  words:  "Received  upon  within  con- 
tract the  sum  of  Six  Thousand  and  Five  hundred  Dollars  ($6,500). 
The  balance  under  this  contract,  if  any  found  to  be  due,  shall  be 
determined  and  paid  to  the  within  named  A.  W.  Hart  within  (90) 
ninety  days  from  the  date  hereof  by  said  L.  D.  Garrett  Co.,  the  said 
A.  W.  Hart  reserving  all  his  rights  under  this  contract."  That 
new  agreement  was  indorsed  upon  the  first-mentioned  instrument. 
It  is  evident  from  this,  that  no  previous  binding  arrangement  or 
agreement  as  to  what  was  due  or  owing  or  payable  by  the  defend- 
ant to  the  plaintiff  had  been  made.  The  balance  under  the  con- 
tract, if  any  were  found  to  be  due,  was  to  be  determined  and  paid 
within  ninety  days.  The  original  contract  was  preserved,  no  change 
or  alteration  whatever  was  made  in  the  terms  with  respect  to  the 
plaintiff  being  entitled  to  anything  until  it  was  realized  or  received 
by  the  defendant.  It  left  the  parties,  with  reference  to  that,  just 
where  they  were,  and  there  is  nothing  to  show  that  anything  was 
done  as  to  the  determination,  within  ninety  days  after  the  signing 
of  the  modification  of  the  contract,  of  what  was  due  to  the  plaintiff. 
It  seems  to  me,  therefore,  that  the  action  was  prematurely 
brought  and  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.   J.,    Ingbaham,   Hatch    and  Laughjlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


MiLDKED  EosE  Weber,  Respondent,  v,  Charles  Weber,  Appellant. 

Beftualofa  htuband  to  pay  alimony  pendente  lite  — ^A^  mf^$  remedy  i$  under 
teetiofu  1772  and  1778  cf  the  Code  ef  Civil  Procedure-^  an  execution  cannot  be 
ittued  nor  proeeedinffe  supplementary  thereto  he  maintained  against  the  hu^fand. 

The  remedy  for  the  failure  of  a  husband  to  comply  with  an  order,  made  in  an 
action  brought  by  his  wife  to  obtain  a  separation,  directing  him  to  pay  her  a 
certain  sum  per  week  for  her  support  during  the  pendency  of  the  action,  is 
prescribed  by  section  1772  and  section  1778  of  the  Code  of  Civil  Procedure. 
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Such  an  order  is  not  an  order  directing  the  payment  of  a  "  sum  of  money  "  within 
the  meaning  of  section  779  of  the  Code  of  Civil  Procedure  which  provides  that 
an  execution  may  issue  to  enforce  such  an  order. 

The  issue  of  an  execution  against  the  husband  to  enforce  the  order  is,  therefore, 
unauthorized,  and  the  return  of  the  execution  unsatisfied  does  not  entitle  the 
wife  to  institute  supplementary  proceedings  against  her  husband  under  section 
2485  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  Charles  Weber,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  January,  1904,  denying  the  defendant's  motiorf  to  vacate  an 
order  theretofore  granted  herein  for  the  examination  of  the  defend- 
ant in  proceedings  supplementary  to  execution. 

Abraham  Levy  and  Henry  W,  Unger^  for  the  appellant. 

Oeorge  Hobinaon^  for  the  respondent. 

Ingbaham,  J. : 

This  action  was  brought  for  a  separation,  and  upon  motion  the 
defendant  was  ordered  to  pay  to  the  plaintiff  five  dollars  a  week  for 
her  support  during  the  pendency  of  the  action.  This  order  was  duly 
served  upon  the  defendant,  who  failed  to  comply  with  its  direction,  so 
that  on  the  16th  day  of  December,  1902,  there  was  due  thereunder 
the  sum  of  $146.11.  The  action  was  brought  on  for  trial  and  on  the 
16th  day  of  December,  1902,  a  decision  was  tiled  directing  a  dismissal 
of  the  complaint  and  on  the  same  day  judgment  thereon  was  entered. 
Subsequently,  on  the  4th  of  November,  1903,  an  execution  was 
issued  to  the  sheriff  of  the  county  of  New  York  to  enforce  this 
order  which  was  returned  unsatisfied.  Thereupon  the  plaintiff 
obtained  an  order  for  the  examination  of  the  defendant  in  proceed- 
ings supplementary  to  execution  under  section  2435  of  the  Code  of 
Civil  Procedure.  That  section  provides  that  "  At  any  time  withiu 
ten  years  after  the  return,  wholly  or  partly  unsatisfied,  of  an  exe- 
cution against  property,  issued  upon  a  judgment,  as  prescribed  ia 
section  twenty-four  hundred  and  fifty-eight  of  this  act,  or,  in  case 
of  an  order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
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competent  written  evidence,  is  entitled  to  an  order,  requiring  the 
debtor  nnder  the  judgment  or  order,  to  attend  and  be  examined 
concerning  his  property,  at  a  time  and  place  specified  in  the 
order." 

To  entitle  a  party  seeking  to  enforce  an  order  directing  the  pay- 
ment of  a  sum  of  money  to  institute  a  proceeding  under  this  sec* 
tion,  he  must  have  been  authorized  by  the  Code  to  issue  an  execu* 
tion  to  enforce  such  order.  The  only  provision  in  the  Code  which 
allows  an  execution  to  be  issued  to  enforce  an  order  is  contained  in  sec* 
tion  779,  which  provides  that  "  Where  costs  of  a  motion,  or  any  other 
sum  of  money,  directed  by  an  order  to  be  paid,  are  not  paid,  *  *  * 
an  execution  against  the  personal  property  only  of  the  party  required 
to  pay  the  same,  may  be  issued  by  any  party  or  person  to  whom  the 
fiaid  costs  or  sum  of  money  is  made  payable  by  said  order.  *  *  * 
Bat  nothing  herein  contained  shall  be  so  construed  as  to  relieve  a 
party  or  person  from  punishment  as  for  contempt  of  court  for  dis- 
obedience to  an  order  in  any  case  when  the  remedy  of  enforcement 
by  such  proceedings  now  exist.*  "  The  order  here  referred  to  is  one 
specifically  directing  the  payment  of  "  costs  of  a  motion,  or  any  other 
SDm  of  money."  The  order  here  sought  to  be  enforced  was  granted 
mider  section  1769  of  the  Code  of  Civil  Procedure,  which  provides 
that  ^^  Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or  to 
provide  suitably  for  the  education  and  maintenance  of  the  children 
of  the  marriage,  or  for  the  support  of  the  wife,  having  regard  to  tlie 
circumstances  of  the  respective  parties;"  and  under  section  1771, 
which  provides  that  "  Where  an  action  is  brought  by  either  hus- 
band or  wife,  as  prescribed  in  either  of  the  last  two  articles,  the 
court  must  *  *  *  give,  either  in  the  final  judgment,  or  by  one 
or  more  orders,  made  from  time  to  time,  before  final  judgment,  such 
directions,  as  justice  requires,  between  the  parties,  for  the  custody, 
care,  education  and  maintenance  of  any  of  the  children  of  the  mar- 
riage, and  where  the  action  is  brought  by  the  wife,  for  tlie  support 
of  the  plaintiff."     The  court  by  these  two  sections  is  given  power 
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to  order  the  husband  to  make  suitable  provision  for  the  support  of  • 
the  wife  and  children  ;  and  orders  are  to  be  made  from  time  to  time, 
as  shall  be  necessary,  to  secure  that  object;  and  by  subsequent 
sections  of  the  Code  ample  provision  is  made  to  enforce  such 
orders.  Thus  section  1772  of  the  Code  provides  that  where  an 
order  requires  the  husband  to  provide  for  the  education  or  main- 
tenance of  any  of  the  children  of  the  marriage,  or  for  the  support 
of  his  wife,  the  court  may,  in  its  discretion,  require  him  to  give 
reasonable  security,  and  if  he  fails  to  give  it,  or  to  make  any  pay- 
ment required  by  the  terms  of  such  order,  or  to  pay  any  sum 
of  money  which  he  is  directed  to  pay  by  an  order  made  as  pre- 
scribed in  section  1769  of  the  Code,  the  court  may  order  his  per- 
sonal property  and  the  rents  and  profits  of  his  real  estate  to  be 
sequestrated  and  may  appoint  a  receiver  thereof.  The  rents  and 
profits  and  other  property  so  sequestrated  may  be,  from  time  to 
time,  applied,  under  the  direction  of  the  court,  to  the  payment  of 
any  of  the  sums  of  money  specified  in  this  section  as  justice  requires. 
Section  1773  provides  that  where  the  husband  makes  default  in 
paying  any  sum  of  money  specified  in  such  an  order,  and  it  appears 
to  tlie  satisfaction  of  the  court  that  payment  cannot  be  enforced  by 
means  of  sequestration  proceedings,  the  court  may  enforce  the  order 
by  proceedings  in  contempt. 

Considering  section  779  in  connection  with  the  provision  in  rela- 
tion to  orders  in  actions  for  a  divorce  or  separation,  it  would  appear 
that  it  was  not  intended  to  include  those  orders  within  the  scope  of 
section  779 ;  and  that  a  proceeding  to  enforce  an  order  in  an  action 
for  divorce  or  separation  providing  for  the  support  of  the  wife  and 
children  must  be  in  accordance  with  the  special  provisions  for 
enforcing  such  an  order.  An  order  for  the  support  of  a  wife 
and  children  is  not  an  order  which  simply  directs  the  payment  of  a 
sum  of  money.  Maintenance  and  support  may  involve  the  payment 
by  the  husband  of  various  sums  of  money  at  various  times  neces- 
sary to  accomplish  tliat  purpose.  Section  779  of  the  Code  was 
intended  to  apply  to  an  order  directing  the  payment  of  a  sum  of 
money,  the  provisions  of  which  order  will  be  satisfied  upon  payment 
being  made  as  in  the  case  of  a  judgment  for  a  sum  of  money,  where 
the  payment  of  the  amount  specified  satisfies  the  judgment  It  was 
recognized  that  where  a  husband  is  required  to  make  payments  from 
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time  to  time  for  the  support  of  hig  wife  and  children,  enforcement 
of  such  an  order  by  execution  under  section  779  of  the  Code  would 
be  ineffectual ;  and  a  special  proceeding  was  authorized  which  would 
acoompliBh  that  purpose;  and  that  proceeding  having  been  pre- 
scribed, it  would  seem  to  follow  that  the  enforcement  of  the  order 
must  be  in  accordance  with  it. 

We  think,  therefore,  that  an  execution  under  section  779  of  the 
Ck)de  to  enforce  the  order  requiring  the  defendant  to  pay  for  the 
maintenance  of  his  wife  was  not  authorized  and  this  proceeding  can- 
not be  maintained. 

It  follows  that  the  order  appealed  from  must  be  reversed  and  the 
order  for  the  examination  of  the  defendant  vacated,  without  costs. 

Van  Brunt,  P.  J.,  Pattbbson,  McLaughlin  and  Hatch,  JJ.> 
concurred. 

Order  reversed  and  motion  granted,  without  costs. 


Abraham  Goodkind,  Respondent,  v,  MsTROPOLrrAN  Street  Rail- 
way CoMPANT,  Appellant. 

JfegUgenee — pcMenger  ttanding  up  in  a  street  ear,  grasping  a  strap,  throton  down 
and  ii^red  hy  a  ticHerU  jerk  of  the  ear — when  a  charge  that  the  plaintiff  was 
entitled  to  recover,  if  the  jury  found  certain  facts,  is  improper. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  sustained 
by  the  plaintiff  -while  a  passenger  upon  one  of  the  defendant's  street  cars,  the 
plaintiff  gave  testimony  tending  to  show  that  while  standing  up  in  the  car, 
holding  on  to  a  strap  provided  for  that  purpose,  the  car,  after  coming  to  a 
stop,  started  with  a  violent  jerk  which  caused  him  to  lose  his  hold  upon  the 
strap  and  to  be  thrown  down  and  injured. 

The  court  charged,  at  the  request  of  the  plaintiff,  and  over  the  defendant's 
exception,  "If  the  jury  find  that  the  particular  car  upon  which  the  plaintiff 
was  a  passenger  was  caused  to  start  forward  without  notice  or  warning  to  the 
plaintiff  from  a  position  of  rest  with  a  sudden  and  unusual  lurch  forward,  so 
violent  as  to  cause  the  plaintiff  and  other  passengers  in  the  car  to  be  thrown  in 
the  manner  testified  to  by  plaintiff  and  his  witness  Minzesheimer,  and  if  the 
jury  further  find  that  the  car  could  have  been  started  by  the  exercise  of  a  rea- 
sonable degree  of  skill  and  care  on  the  part  of  the  motorman  controlling  the  car 
without  such  sudden,  violent  and  unusual  lurch,  provided  they  believe  there 


Digiti 


ized  by  Google 


154    GOODKIND  v.  METROPOLITAN  STREET  R.  CO. 

First  Department,  April,  1904.  [Vol.  98. 

was  such  sudden,  violent  and  unusual  lurch  at  all,  and  if  they  should  further 
find  that  the  seats  in  the  car  were  all  occupied,  and  that  plaintiff  was  standing 
inside  the  car,  holding  on  to  a  strap  provided  for  such  purpose,  at  the  time  of 
such  lurch,  and  was  solely  by  reason  thereof  thrown  down  and  received  the 
injuries  that  were  testified  to  in  this  case,  then  the  plaintiff  would  be  entitled 
to  a  verdict." 

EM,  that  the  charge  was  erroneous,  in  that  it  permitted  the  jury  to  find  the 
defendant  liable,  without  finding  that  it  had  been  guilty  of  negligence,  or  that 
such  negligence  was  the  proximate  cause  of  the  accident,  or  that  the  plaintiff 
was  free  from  contributory  negligence; 

That  the  fact  that  the  car  had  started  with  a  jerk  and  that  it  could  have  been 
started  without  a  jerk  did  not  establish,  as  a  matter  of  law,  that  the  defendant 
had  been  guilty  of  negligence;  that  this  question  was  one  of  fact  for  the 
jury  to  determine. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  11th  day  of  July,  1903,  upon  the  verdict  of  a  jury  for  $4,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
July,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Cha/rlea  F.  Braion^  for  the  appellant. 
Otto  Horwitz^  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff,  a  passenger  upon  one  of  the  defendant's  cars,  was 
standing  in  the  car  holding  on  to  a  strap  provided  for  the  use  of 
passengers.  While  in  this  position  he  was  thrown  or  fell  and  sus- 
tained injuries  for  which  he  has  recovered  in  this  action.  He  testi- 
fied that  the  car  came  to  a  stop,  and  was  started  with  a  violent  jerk 
which  caused  him  to  lose  his  hold  upon  the  strap,  and  he  was  thrown 
down.  The  learned  counsel  for  the  appellant  admits  that  the  evi- 
dence justified  the  submission  of  the  case  to  the  jury,  but  relies 
upon  two  exceptions,  one  to  the  admission  of  testimony  and  the 
other  to  the  charge  of  the  court  made  at  the  plaintiff's  request. 

We  are  forced  to  reverse  this  judgment  because  of  the  exception 
to  the  charge  relied  upon  by  the  defendant.  The  court,  at  the 
request  of  the  defendant,  had  charged  that  "  the  burden  of  proof 
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in  this  action  rests  upon  the  plaintiff  to  establish  both  the  essential 
elements  in  his  cause  of  action,  to  wit,  the  negligence  of  the  defend- 
ant and  the  absence  of  any  negligence  on  the  part  of  the  plaintiff,  and 
the  plaintiff  is  bound  to  make  out  more  than  a  balanced  case."  Not 
satisfied  with  this  the  plaintiff's  counsel  requested  the  court  to 
charge :  "  If  the  jury  find  that  the  particular  car  upon  which  the 
plaintiff  was  a  passenger  was  caused  to  start  forward  without  notice 
or  warning  to  the  plaintiff  from  a  position  of  rest  Mrith  a  sudden 
and  unusual  lurch  forward,  so  violent  as  to  cause  the  plaintiff  and 
other  passengers  in  the  car  to  be  thrown  in  the  manner  testified  to 
by  plaintiff  and  his  witness  Minzesheimer,  and  if  the  jury  further 
iind  that  the  car  could  have  been  started  by  the  exercise  of  a  reason- 
able degree  of  skill  and  care  on  the  part  of  the  motorman  control- 
ling the  car  without  such  sudden,  violent  and  unusual  lurch,  provided 
they  believe  there  was  such  sudden,  violent  and  unusual  lurch  at 
all,  and  if  they  should  further  find  that  the  seats  in  the  car  were  all 
occupied,  and  that  plaintiff  was  standing  inside  the  car,  holding  on 
to  a  strap  provided  for  such  purpose,  at  the  time  of  such  lurch,  and 
was  solely  by  reason  thereof  thrown  down  and  received  the  injuries 
that  were  testified  to  in  this  case,  then  the  plaintiff  would  be  entitled 
to  a  verdict."  The  court  charged  as  requested  and  the  defendant 
excepted. 

Where  the  liability  of  a  defendant  is  based  upon  negligence,  to 
establish  such  liability  the  jury  must  find  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  and  it  is  error  for  the  court  to 
charge  as  a  matter  of  law  that  if  the  facts  are  as  testified  to  by  the 
plaintiff's  witness,  the  plaintiff  is  entitled  to  a  verdict.  {Kellegher  v. 
Forty'9ec(ynd  St^etc.,  R.  Ji.  Co.y  171  N.  Y.  309.)  The  application 
of  the  maxim  res  ipsa  loquitur  will  under  certain  circumstances  sus- 
tain a  finding  of  negligence,  but  this  is  simply  an  application  of  the 
principle  that  a  fact  may  be  proved  by  circumstantial  evidence. 
Where  that  maxim  is  applicable  there  must  still  be  a  finding  of  neg- 
ligence by  the  jury  based  upon  competent  evidence  to  entitle  the 
plaintiff  to  a  verdict,  and  the  question  as  to  whether  negligence 
existed  is  a  question  which  must  be  determined  by  the  jury  and  not 
by  the  court  as  a  matter  of  law.  This  rule  has  been  constantly 
reiterated  in  this  court  and  in  the  Court  of  Appeals.  It  is  quite 
proper  for  the  court  to  instruct  the  jury  that  if  they  find  that  a  cer- 
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tain  condition  existed,  then  a  question  as  to  whether  the  defendant 
was  or  was  not  guilty  of  negligence  is  presented  for  their  considera- 
tion, and  a  finding  that  the  defendant  was  gniltjof  negligence  would 
be  snetained.  But  that  is  a  very  different  proposition  from  a  state- 
ment to  the  jury  that  if  they  find  certain  facts  the  plaintiff  is 
entitled  to  a  verdict.  In  such  a  direction  the  jury  are  charged  as  a 
matter  of  law  that  the  facts  stated  constitute  negligence,  instead  of 
leaving  the  question  as  to  whether  there  was  negligence  for  the  jury 
to  determine. 

The  questions  for  the  jury  were  :  Did  the  defendant's  employee 
start  the  car  with  a  jerk  which  threw  the  plaintiff  down  and  injured 
him,  and,  if  they  did,  was  such  a  starting  of  the  car  negligence  ?  An 
instruction  to  the  jury  that  if  the  car  started  with  such  a  jerk,  and 
it  could  have  been  started  without  the  jerk,  the  plaintiff  was,  as  a 
matter  of  law,  entitled  to  a  verdict,  withdrew  from  the  jury  the 
crucial  questions  which  they  were  required  to  determine,  namely, 
whether  any  act  of  the  defendant's  employees  which  was  negligent 
caused  the  jerk  which  injured  the  plaintiff.  As  was  said  by  Maktin, 
J.,  in  Kdlegher  v.  Forty-second  Sty  etc^  li.  2i.  Co.  (supra) :  "  The 
standard  by  which  the  defendant's  acts  were  to  be  judged  was  also 
largely  a  question  of  fact,  and  whether  the  acts  proved  came  up  to  or 
were  below  that  standard  was  peculiarly  a  question  for  the  jury." 

There  was  evidence  on  the  part  of  the  defendant  that  the  plaintiff 
was  seated  in  the  car  before  the  car  started,  and  that  there  was  no 
violent  jerk  caused  by  any  act  of  the  defendant's  motorman,  or 
those  engaged  in  operating  the  car ;  and  yet  the  jury  were  instructed 
that  if  they  found  that  the  car  started  with  a  jerk  and  plaintiff  was 
thrown  as  testified  to  by  the  plaintiff  and  Minzesheimer,  the  plaintiff 
was  entitled  to  a  verdict  without  requiring  the  jury  also  to  find  that 
the  starting  of  the  car  by  the  defendant  in  the  manner  described 
was  the  cause  of  the  accident.  Not  only  must  the  negligence  of  the 
defendant  be  established,  but  such  negligence  must  be  shown  to  be 
the  proximate  cause  of  the  accident.  This  charge  violated  the 
established  rules  in  relation  to  what  it  was  necessary  for  the  jury 
to  find  in  order  to  establish  the  defendant's  liability,  both  in  failing 
to  require  the  jury  to  find  the  defendant  guilty  of  negligence,  and  in 
permitting  a  verdict  for  the  plaintiff  without  a  finding  that  such 
negligence  was  the  proximate  cause  of  the  accident  and  that  the 
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plaintiff  was  free  from  contribntory  negligence.  It  follows  that  the 
judgment  and  order  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Van  Bbunt,  p.   J.,   O'Bribn,   McLaughlin  and   Hatch,  JJ., 
eoncnrred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Edward  L.  Lewis,  Appellant,  v.  Guardian  Fire  and  Life  Assur- 
ance CoHPANT  (Limited)  of  London,  England,  Respondent,  and 
Charles  A.  K.  MacPhbrson,  Appellant. 

Fire  imuraTtee  policy  containing  a  mortgagee  datue  —  the  mortgage^e  right  to 
reeocer  is  dependent  upon  that  of  the  insured  —  the  mortgagee  is  a  necessary  party  to 
an  action  brought  by  the  instired  upon  the  policy  — jurisdiction,  where  the  mort- 
ifagee  is  a  non-resident  —  an  agent  of  the  insurance  company  may  u>aive  a  prohibi- 
tion as  to  other  insurance  —  the  continuation  of  existing  insurance  does  not 
constitute  **  other  insurance  " — when  the  question  qf  agency  is  one  of  fact. 

Where  a  policy  of  fire  insurance  is  made  payable  to  a  mortgagee  of  the  insured 
property,  as  his  interest  may  appear,  if  the  policy  is  void  as  to  the  insured, 
it  cannot  be  enforced  by  the  mortgagee. 

The  mortgagee  is  a  necessary  party  to  an  action  brought  by  the  insured  to 
recover  upon  the  policy.  He  may  join  'with  the  insured  in  bringing  the  action, 
and,  if  he  refuses  to  do  so,  the  insured  may  make  him  a  party  defendant. 

Where  a  foreign  insurance  corporation  authorized  to  do  business  in  the  State  of 
New  York  issues,  at  its  office  in  Montreal,  Canada,  a  policy  of  fire  insurance 
to  a  New  York  corporation  upon  property  located  in  Canada,  containing  a 
provision  that  the  loss,  if  any,  shall  be  payable  to  "John  G.  Foster,  Esq., 
Agent  for  mortgagee,  as  his  interest  may  appear,"  and,  subsequent  to  the 
destruction  of  the  property  by  fire,  the  insured  corporation  assigns  its  claim  to 
a  resident  of  the  State  of  New  York,  and  the  latter  brings  an  action  in  the 
Supreme  Court  of  the  State  of  New  York  to  recover  upon  the  policy,  making 
&  resident  of  Canada,  who  had  acquired  the  interest  of  the  mortgagee  referred 
to  in  the  policy,  a  party  defendant,  he  having  refused  to  become  a  party  plain- 
tiff, the  court  has  jurisdiction  to  entertain  the  cause  of  action  as  to  such  non- 
resident defendant. 

Knowledge  on^  the  part  of  an  agent  of  a  fire  insurance  company,  at  the  time  he 
toes  a  policy  of  fire  insurance,  that  there  is  other  insurance  on  the  property, 
ia  attributable  to  his  principal,  and  constitutes  a  waiver  of  a  provision  in  the 
policy  that  it  should  be  void  if,  at  the  time  it  was  issued,  the  insured  had,  or 
thereafter  procured,  other  insurance  upon  the  property. 
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In  such  a  case  the  fact  that,  previous  to  the  happening  of  a  loss  under  the  policy, 
the  insurance  existing  upon  the  property  at  the  time  of  the  issuance  of  the 
policy  has  been  continued  by  means  of  renewals  of  the  existing  policies,  or  by 
substituting  others  therefor,  does  not  constitute  a  breach  of  the  condition  as  to 
'  *  other  insurance. " 

In  an  action  upon  a  policy  of  fire  insurance,  in  which  the  issue  litigated  was 
whether  the  firm  of  Paterson  &  Son,  who  delivered  the  policy  to  the  insured, 
were  the  agents  of  the  defendant  insurance  company,  it  appeared  that  the 
policy  sued  upon  contained  the  words,  *' Agency  Montreal,  Paterson  &  Son," 
and  that  indorsed  upon  it  were  the  words,  '*  Paterson  <&  Son,  agent,  Montreal 
Agency,"  and  that  these  were  written  in  and  upon  the  policy  by  the  defendant 
insurance  company;  that  when  the  application  for  the  policy  was  made  an 
interim  receipt  was  issued  containing  the  words,  "  Paterson  and  Son,  Agency." 

A  witness  for  the  plaintiff  testified  that  he  had  known  Paterson  <&  Son  twelve  or 
thirteen  years,  during  which  time  they  had  been  managers  of  the  defendant 
insurance  company.  A  member  of  the  firm  of  Paterson  &  Son  testified,  on 
behalf  of  the  defendant  insurance  company,  that  at  the  time  the  policy  was 
issued  he  was  not  the  agent  of  the  defendant  insurance  company  and  had 
never  issued  any  policies  for  it.  The  manager  of  the  defendant  insurance 
company  also  testified  that  neither  the  firm  of  Paterson  &  Son  nor  any  mem- 
ber of  it  was  the  agent  of  the  defendant  insurance  company. 

Edd,  that  it  was  error  for  the  court  to  determine,  as  a  matter  of  law,  that  the 
firm  of  Paterson  <&  Son  were  not  the  agents  of  the  defendant;  that  the  question 
was  one  of  fact  for  the  jury  to  determine. 

Appbal  by  the  plaintiff,  Edward  L.  Lewis  and  by  the  defendant 
Charles  A.  K.  MacPherson,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant  Guardian  Fire  and  Life  Assurance  Com- 
pany (Limited)  of  London,  England,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  14:th  day  of  January,  1904, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term. 

Willidm  B.  EUiaon^  for  the  appellant  Lewis. 

Rv.fu8  Z.  Weaver^  for  the  appellant  MacPherson. 

George  A.  Strong^  for  the  respondent. 

McLaughlin,  J. : 

On  the  20th  of  July,  1899,  the  Owl's  Head  Hotel  Company,  a 
New  York  corporation,  procured  from  the  defendant  the  Guardian 
Fire  and  Life  Assurance  Company  (Limited),  a  foreign  corporation, 
a  policy  of  fire  insurance  in  and  by  which  it  insured  certain  prop- 
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erty  located  in  Canada  against  loss  or  damage  by  fire,  to  the  extent 
of  $4,000,  with  the  "  loss,  if  any,  payable  to  John  G.  Foster,  Esq., 
agent  for  mortgagee,  as  his  interest  may  appear."  During  the  term 
of  the  policy  the  property  was  destroyed  by  fire  and  a  loss  sustained 
in  excess  of  that  covered  by  the  insurance.  The  insurance  com- 
pany refused  to  pay  the  loss  covered  by  its  policy,  and  thereupon 
the  plaintiff,  a  resident  of  the  State  of  New  York,  as  the  assignee 
of  the  insured,  brought  this  action  to  recover  thereon,  making 
MacPherson,  a  resident  of  Canada,  who  had  acquired  the  interest  of 
the  mortgagee  referred  to  in  the  policy,  a  party  defendant,  he 
having  refused  to  join  with  the  plaintiff  in  bringing  the  action. 

At  the  trial,  after  the  plaintiff  and  MacPherson  had  rested,  the 
complaint,  in  so  far  as  it  related  to  the  latter,  was  dismissed,  upon 
the  ground,  as  appears  from  the  opinion  of  the  trial  justice,  that  the 
"court  has  no  jurisdiction  over  his  cause  of  action,  however 
asserted,  nor  can  it  acquire  jurisdiction  by  indirection,  or  by  any 
device  of  pleading,  practice  or  procedure."  Exception  was  duly 
taken  to  this  ruling  by  both  MacPherson  and  the  plaintiff.  The 
trial  court,  however,  refused  to  dismiss  the  complaint  against  the 
uisarance  company,  holding  as  the  case  then  stood,  a  question  of 
fact  was  presented  for  the  jury  and  that  the  action  could  be  con- 
tinued by  the  plaintiff  to  recover  the  difference  between  the  amount 
which  had  been  proved  to  be  due  MacPherson  and  the  amount  of 
the  pohcy.  The  action  was  then  continued  and  at  the  close  of  the 
whole  cajse  a  verdict  was  directed  for  the  insurance  company,  upon 
the  ground  that  the  evidence  established  a  violation  by  the  plaintiff 
of  the  terms  of  the  policy  which  rendered  it  void,  to  which  an 
exception  was  taken  by  the  plaintiff.  Judgment  was  thereafter 
entered,  from  which  the  plaintiff  and  MacPherson  have  appealed. 

The  judgment  appealed  from,  unless  erroneous  as  to  the  plaintiff, 
is  not  as  to  the  appellant  MacPherson ;  in  other  words,  unless  the 
plaintiff  had  a  policy  of  insurance  which  he  could  enforce  against 
the  insurance  company,  then  a  mortgagee  of  his  assignor  could  not 
enforce  a  provision  inserted  therein  for  his  benefit,  and  if  a  verdict 
were  properly  directed  as  to  the  plaintiff,  then  it  necessarily  follows 
the  judgment  could  not  have  injured  MacPherson. 

The  appeal  of  the  plaintiff,  therefore,  will  be  first  considered. 
The  policy  contained  a  provision  that  it  would  be  void  if  at  the 
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time  it  was  issued  the  insured  liad,  or  thereafter  procured,  other 
insurance  upon  the  property  covered  by  the  defendant  company's 
policy,  unless  otherwise  provided  by  agreement  indorsed  thereon  or 
added  thereto,  and  it  was  upon  this  ground  that  the  verdict  was 
directed.  The  evidence  on  the  part  of  the  plaintiff  bearing  upon 
the  other  insurance  was  to  the  effect  that  the  respondent's  policy  of 
insurance  was  procured  through  Paterson  &  Son,  of  Montreal, 
Canada,  by  Mr.  Watkins,  general  manager  of  the  Owl's  Head  Hotel 
Company ;  that  at  the  time  he  applied  for  it  he  informed  a  member 
of  the  firm  of  Paterson  &  Son  what  insurance  was  then  upon  the 
property  and  that  he  desired  additional  insurance  to  the  amount 
of  $10,000,  which  it  procured  —  $6,000  in  the  Phoenix  Insurance 
Company  of  London,  and  $4,000  in  the  defendant  insurance  com- 
pany. In  the  policy  issued  by  the  respondent  reference  was  made 
to  the  $6,000  insurance  in  the  Phoenix,  but  not  to  the  other  insur- 
ance, amounting  to  $4,600,  which  was  upon  the  property  at  the 
time  the  application  was  made  and  the  policy  written.  The  fact 
that  Paterson  &  Son  knew  there  was  $4,500  insurance  upon  the 
property  at  the  time  Watkins  applied  for  the  $10,000  additional 
insurance  was  not  denied,  at  least  no  evidence  was  offered  to  con- 
tradict plaintiff's  evidence  on  that  subject,  but  it  was  insisted  that 
such  information  in  no  way  affected  the  respondent's  liability,  inas- 
much as  Paterson  &  Son  was  not  its  agent  and  had  no  power  to 
waive  any  of  the  provisions  of  the  policy.  Of  course,  if  Paterson 
&  Son  were  the  agents  of  the  insurance  company,  I  take  it  no  one 
would  seriously  question  but  what  they  could  —  having  full  knowl- 
edge of  other  insurance  —  waive  the  provisions  of  the  policy  with 
reference  thereto.  The  company  could  do  it,  and  what  it  could  do 
itself  it  could  do  through  an  agent.  This  rule  seems  to  be  well 
settled.  {Gray  v.  Germomia  Fire  Ins.  Co,^  155  N.  Y.  180  ;  Rolh 
hina  V.  Springfield  Fire  Ins,  Co,^  149  id.  477  ;  Wood  v.  American 
Fire  Ins.  Co.^  Id.  382 ;  Forward  v.  Continental  Lis.  Co.^  142  id. 
382 ;  McNally  v.  Phcenix  Ins.  Co.,  137  id.  389  ;  Short  v.  Home  Ins. 
Co.^  90  id.  16 ;  Woodruff  v.  Imperial  Fire  Ins.  Co.,  London,  Eng., 
83  id.  133 ;  Richmond  v.  Niagara  Fire  Ins.  Co,,  79  id.  230.)  Thus, 
in  the  first  case  cited  the  court  said :  "  It  is  well  settled  in  this  State 
that  where  an  insurance  company  issues  a  policy  with  full  knowledge 
of  facts  which  would  render  it  void  in  its  inception,  if  its  provisions 
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were  insisted  upon,  it  will  be  presumed  that  it  by  mistake  omitted 
to  express  the  fact  in  the  policy,  waived  the  provision,  or  held  itself 
estopped  from  setting  it  up,  as  a  contrary  ihference  would  impute 
to  it  a  fraudulent  intent  to  deliver  and  receive  pay  for  an  invalid 
instrument."  The  fact  being  uncontradicted  that  Paterson  & 
Son  were  informed  as  to  the  insurance  upon  the  property  at  the  time 
application  was  made  for  the  additional  $10,000,  the  crucial  question 
is  whether  Paterson  &  Son  were  the  agents  of  the  defendant  insurance 
company.  If  they  were,  then  the  information  which  they  had  was 
the  information  of  the  respondent,  {liobbins  v.  Springfield  Fire 
Ins.  Co.j  supra  /  Wood  v.  American  Fire  Ins,  Co.^  supra.)  Bear- 
ing upon  this  question,  it  appeared  from  the  plaintiff's  proof  that 
the  policy  issued  by  the  respondent  contained  the  words,  "Agency 
Montreal,  Paterson  &  Son,"  and  indorsed  upon  it  were  the  words, 
**  Paterson  &  Son,  agent,  Montreal  Agency,"  all  of  which  was 
written  in  and  upon  the  policy  when  it  was  issued  by  the  respond- 
ent itself  before  it  was  sent  to  Paterson  &  Son  to  be  delivered  to  the 
insured.  In  addition  to  this,  it  appeared  that  when  application 
was  made  for  the  insurance,  what  is  termed  an  interim  receipt  was 
issued,  which  contained  the  words,  "  Paterson  and  Son,  Agency,"  and 
the  manager  of  the  respondent  testified  that  the  agent  of  the  company 
"issues  an  interim  contract  or  risk,"  but  "  no  agent  with  us  issues  a 
policy.  All  of  our  policies  are  issued  upon  application."  Plaintiff's 
witness  Watkins  testified  that  he  had  known  Paterson  &  Son  twelve 
or  thirteen  years,  during  which  time  they  had  been  managers  of  the 
respondent.  On  its  part  the  defendant  company  called  as  a  witness  a 
member  of  the  firm  of  Paterson  &  Son,  who  testified  that  at  the  time 
the  policy  was  issued  he  had  no  relation  with  the  company,  was  not  its 
agent,  and  had  never  issued  any  policies  for  it.  It  is  to  be  noticed, 
however,  that  this  witness  nowhere  stated  that  the  firm  of  Paterson 
&  Son  was  not  the  agent  or  representative  of  the  respondent  when 
the  policy  was  issued.  The  respondent's  manager,  Heaton,  how- 
ever, who  was  subsequently  called,  did  testify  that  neither  the  firm  of 
Paterson  &  Son,  nor  any  member  of  it,  was  the  agent  of  the  defend- 
ant company  and  that  neither  had  anything  to  do  with  it. 

The  foregoing  is  a  summary  of  all  the  evidence  bearing  upon  the 
question  of  agency,  and  upon  this  the  trial  court  held,  as  a  matter 
App.  Div.— Vol.  XCIII.        11 


Digiti 


ized  by  Google 


162    LEWIS  V,  GUARDIAN  ASSURANCE  CO.  (LTD.). 

First  Department,  ApRiii,  1904.  [Vol.  93. 


of  law,  that  Patersoii  &  Son  was  not  the  agent  of  the  respondent, 
and,  therefore,  had  no  power  to  waive  any  of  the  provisions  of  the 
policy,  and  he  accordingly  directed  a  verdict  in  favor  of  the  respond- 
ent, as  hereinbefore  stated.  In  this,  I  think,  he  erred.  I  am  of  the 
opinion  that  upon  this  evidence  it  was  a  question  of  fact  for  the 
jury  to  determine  whether  or  not,  as  between  the  plaintiff's  assignor 
and  the  defendant  insurance  company,  the  firm  of  Paterson  &  Son 
was  its  agent  in  relation  to  this  policy.  {Sutidheiiner  v.  City  of 
New  York,  176  N.  Y.  495 ;  McDonald  v.  Metropolitan  St.  Ry. 
Co,y  167  id.  66,)  The  fact  is  undisputed  that  the  respondent  inserted 
in  and  indorsed  upon  the  policy  a  statement  which  would  at  least 
lead  a  person  of  ordinary  understanding  to  believe  the  firm  was  its 
agent.  This,  taken  in  connection  with  the  statement  to  the  same 
effect  contained  in  the  interim  receipt  and  the  testimony  of  the  wit- 
ness Watkins,  was  certainly  some  evidence  to  go  to  the  jury,  and  this 
was  the  view  entertained  by  the  learned  trial  justice  at  the  close  of 
plaintiff's  case.  He  then  said,  in  denying  respondent's  motion  to 
dismiss  the  complaint :  "  Whether  Paterson  &  Son  were  or  were  not 
the  agents  of  the  defendant  corporation  is  a  question  of  fact  upon^ 
the  case  as  it  now  stands."  This  evidence  certainly  was  not  so  far 
overcome  by  the  testimony  of  the  witness  Ileaton  that  the  court 
could  hold,  as  a  matter  of  law,  that  such  agency  did  not  exist.  But  it 
is  urged  that  even  thougli  it  be  conceded  that  Paterson  &  Son  were  the 
agents  of  the  respondent,  it  did  not  appear  that  that  firm  had  informa- 
tion at  least  as  to  some  of  the  other  insurance  which  was  upon  tlie 
property  at  tlie  time  the  fire  occurred  ;  and  in  this  connection  attention 
is  called  to  the  fact  that  some  of  the  insurance  which  was  upon  the 
property  at  the  time  the  manager  of  the  plaintiff's  assignor  applied 
for  the  $10,000  additional  insurance  had,  before  the  fire,  expired  and 
the  same  had  been  continued  either  by  renewal  or  substitution  of 
other  insurance.  I  do  not  think  this  changed  the  legal  rights  of  the 
parties.  When  the  plaintiff's  assignor  applied  to  Paterson  &  Son 
that  firm  was  then  informed  there  was  $4,500  insumnce  upon  the 
property  and  that  $10,000  additional  insurance  was  desired.  The 
continuation  of  the  $4,500  insurance,  eitlier  by  renewals  of  policies 
already  thereon,  or  by  substituting  others  therefor  during  the  life  of 
the  respondent's  policy,  was  not  "  other  insurance  "  within  the  mean- 
ing of  its  policy.     It  was,  at  most,  but  a  continuation  of  the  existing 
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insurance.  {Pitney  v.  Olena  Falls  Ins.  Co.j  65  N.  Y.  6 ;  Brovm  v. 
CattaraugiLs  County  Mut.  Ins,  Co.j  18  id.  385.)  Therefore,  upon 
this  branch,  it  seemB  to  me  the  case  should  have  been  submitted  to 
the  jury. 

This  brings  us  to  the  consideration  of  the  remaining  question,  and 
that  is,  whether  the  courts  erred  in  dismissing  the  action  as  to  the 
defendant  MacPherson.  The  policy,  as  already  indicated,  provided 
that  the  loss,  if  any,  should  be  payable  to  one  Foster,  agent  for  the 
mortgagee,  as  his  interest  might  appear,  and  it  was  conceded  upon 
the  trial  that  the  defendant  MacPherson  had  succeeded  to  all  the 
rights  and  interest  in  the  policy  which  Foster  had  at  the  time  the 
fire  occurred.  The  defendant  MacPherson  resided  in  Canada.  The 
respondent  was  a  foreign  corporation,  authorized,  however,  to  do 
bnsiness  in  this  State.  The  policy  was  issued  at  its  office  in  Mon- 
treal and  the  property  insured  was  located  in  Canada.  The  learned 
trial  justice  was  of  the  opinion  that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter  of  the  action  so  far  as  MacPherson  was 
concerned,  he  and  the  respondent  being  non-residents;  that  if 
MacPherson,  as  mortgagee,  had  instituted  the  action  in  this  State 
to  assert  his  rights  under  the  policy,  the  court  would  not  have  had 
jarisdiction  and  that  jurisdiction  could  not  be  obtained  by  "  indi- 
rection, or  by  any  device  of  pleading,  practice  or  procedure."  This, 
to  me,  seems  to  be  an  erroneous  conception  as  to  the  rights  of  the 
parties.  The  plaintiff  was  a  resident  of  the  State  and  his  assignor 
was  a  domestic  corporation.  He  was,  therefore,  entitled  to  bring 
the  action,  and  it  was  just  as  much  for  his  interest  as  for  that  of  the 
defendant  MacPherson  to  have  the  rights  of  all  of  the  parties  deter- 
mined, to  the  end  that  the  mortgage  referred  to  might  be  satisfied. 
Not  only  this,  but  in  an  action  by  the  plaintiff  to  enforce  the  policy, 
MacPherson  was  a  necessary  party  {Kent  v.  jEtna  Ins.  Co,^  84 
App.  Div.  428 ;  Ennis  v.  Harmony  Fire  Ins.  Co.,  3  Bosw.  516), 
and  with  his  consent  could  have  joined  with  the  plaintiff  in  bring- 
ing it,  but  having  refused  to  do  that  he  was  properly  made  a  defend- 
ant. (  Wirme  v.  Niagara  Fire  Ins.  Co.^  91  N.  Y.  185 ;  Besa/nt  v. 
Glens  Falls  Ins.  Co.,  72  App.  Div.  276.)  The  fact  that  MacPher- 
son was  a  non-resident  and  the  respondent  a  foreign  corporation  is 
of  no  importance,  inasmuch  as  the  contract  was  made  with  plain- 
tiff's assignor,  a  resident  of  this  State,  and  the  plaintiff,  as  its  repre- 


Digiti 


zed  by  Google 


164  CITY  OF  IRON  WOOD  v,  WICKES. 


First  Department,  April,  1904.  [Vol.  98. 

fientative^  has  the  right  to  enforce  that  contract  in  the  conrts  of  this 
State,  and  to  that  end  have  the  proper  parties  before  the  court. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  each  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Pattbrson,  Inobaham  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  each  appellant  to 
abide  event. 


Cnr  OF  Ibonwood,  Eospondent,  v.  Thomas  P.  Wiokes,  as  Receiver 
of  the  Late  Firm  of  Coffin  &  Stanton,  Appellant,  Impleaded 
with  William  E.  Coffin  and  Waltbr  Stanton,  Members  of  and 
Composing  the  Copartnership  or  Firm  of  Coffin  &  Stanton, 
and  Others. 

Cantraet  —  a  party  seeking  to  reednd  it  mtui  make  restitution  or  allege  his  tDiUing- 
ness  to  do  so  —  actio-n  to  recover  the  purchase  price  of  void  municipal  bonds  —  the 
purchaser  must  return  aU  of  such  bonds  —  the  return  of  a  portion  thereof  is 
insufficient 

]n  every  action  to  rescind  a  contract,  it  is,  in  the  absence  of  fraud,  incumbent 
upon  the  party  seeking  to  rescind,  as  a  condition  precedent  to  his  right  to 
obtain  such  relief,  to  restore  the  benefits  received,  or  to  offer  to  restore  such 
benefits  upon  the  trial;  if  restoration  has  not  been  made  prior  to  the  com- 
mencement of  the  action,  willingness  and  ability  to  restore  must  be  alleged  in 
the  pleading  and  such  allegation  be  complied  with  at  the  trial. 

A  firm  which  purchases  municipal  bonds  of  the  par  value  of  $160,000  and  pays 
the  obligor  city  $25,000  on  account  of  the  purchase  price,  is  entitled,  if 
the  bonds  are  void,  to  rescind  the  purchase  and  to  recover  from  the  city  the 
$25,000,  provided  it  is  able  to  restore  all  of  the  bonds  to  the  city. 

Where,  however,  the  firm  has  sold  the  bonds  to  third  parties  and  Is  unable  to 
obtain,  for  deUvery  to  the  city,  more  than  $182,000  of  such  bonds,  leaving  the 
remaining  $18,000  of  the  bonds  outstanding  in  the  hands  of  persons  as  to  whom 
no  adjudication  has  been  made  that  their  bonds  are  invalid,  it  is  not  entitled 
to  recover  the  $25,000  or  any  part  thereof. 

Appeal  by  the  defendant,  Thomas  P.  Wickes,  as  receiver  of  the 
late  firm  of  Coffin  &  Stanton,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
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the  county  of  New  York  on  the  27th  day  of  July,  1903,  upon  the 
report  of  a  referee  dismissing  the  counterclaim  of  the  defendant 
receiver. 

George  C.  Lay^  for  the  appellant. 

Lewis  L,  Delafieldy  for  the  respondent. 

McLauohlin,  J. : 

This  appeal  is  from  a  judgment  dismissing  a  counterclaim  after 
trial  before  a  referee.  There  is  no  dispute  as  to  the  facts,  which,  so 
far  as  material,  are  substantially  as  follows :  In  October,  1893,  the 
firm  of  Coffin  &  Stanton,  brokers,  doing  business  in  the  city  of  New 
York,  purchased  for  $145,275  from  the  city  of  Ironwood,  a  munici- 
pal corporation  organized  under  the  laws  of  the  State  of  Michigan, 
its  bonds  of  the  par  value  of  $150,000.  Twenty-five  thousand  dol- 
lars of  the  purchase  price  was  paid  to  the  city  at  the  time  the  bonds 
were  delivered,  and  the  balance  agreed  to  be  thereafter  paid  in 
installments  at  diflEerent  times  between  the  delivery  and  the  15th  of 
May,  1894.  Coffin  &  Stanton  having  defaulted  in  the  payment  of 
all  of  the  installments,  on  the  19th  of  September,  1894,  this  action 
was  brought  against  them  to  rescind  the  sale  and  recover  possession 
of  the  bonds.  The  plaintiff  alleged  a  tender  to  Coffin  &  Stanton, 
prior  to  the  commencement  of  the  action,  of  the  sum  of  $30,000  ; 
a  demand  for  the  return  of  the  bonds,  and  the  refusal  of  Coffin  & 
Stanton  to  comply  therewith.  On  the  3d  of  October,  1894,  Coffin 
&  Stanton  interposed  an  answer,  in  which  they  denied  that  at  the 
time  the  action  was  commenced  any  of  the  bonds  were  in  their  pos- 
session. On  the  day  following,  in  an  action  brought  by  Stanton  for 
the  dissolution  of  the  firm  of  Coffin  &  Stanton,  in  the  United  States 
Circuit  Court  for  the  southern  district  of  New  York,  one  Erb  was 
appointed  receiver  of  all  the  assets  of  that  firm  and  he  continued  to 
act  as  such  until  the  12th  of  July,  1896,  when  he  resigned,  and  the 
appellant  Wickes  was  duly  appointed  in  his  place.  In  February, 
1897,  Wickes,  as  receiver,  by  leave  of  the  court,  intervened  in  this 
action  and  served  an  answer  in  which  he  sought,  by  way  of  counter- 
claim, to  recover  from  the  city  the  $25,000  paid  to  it  by  Coffin  & 
Stanton  at  the  time  the  bonds  were  delivered,  upon  the  ground, 
among  others,  that  it  had  been  determined  in  an  action  brought  by 
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the  Manhattan  Company  in  the  Circuit  Court  of  the  United  States  for 
the  western  district  of  Michigan  against  the  city  of  Ironwood,  that  the 
bonds  referred  to  were  invalid  and  of  no  effect.  The  city,  for  some 
reason,  failed  to  reply  to  the  counterclaim  within  the  statutory  time 
(Code  Civ.  Proc.  §  520)  and  by  reason  thereof  Wickes  obtained  a 
judgment  for  the  amount  claimed.  Subsequently  the  city  applied 
for  leave  to  open  the  default  and  serve  a  reply,  which  was  denied  if, 
within  ninety  days  from  the  date  of  the  order,  the  receiver  should 
tender  to  the  city  all  the  bonds,  with  the  coupons  attached,  referred 
to  in  the  complaint ;  otherwise  the  motion  was  granted  upon  certain 
conditions.  The  receiver  did  not  tender  the  bonds  within  the  ninety 
days  and  the  plaintiff  thereupon,  complying  with  the  conditions 
named,  interposed  a  reply  in  which  it  alleged  that  prior  to  the 
commencement  of  the  action  it  offered  to  pay  to  Coffin  &  Stanton 
whatever  sum  that  firm  was  equitably  entitled  to,  upon  the  return 
to  it  of  the  bonds  in  question  ;  that  Coffin  &  Stanton  did  not  return 
such  bonds  and  they  >^ere  unable  to  do  so  then  and  at  the  time  the 
receiver  was  appointed,  inasmuch  as  they  had  sold  and  disposed  of 
all  of  them  to  numerous  persons  and  corporations  who  owned  or 
were  the  holders  of  the  same  for  value,  and  that  the  receiver  never 
owned  the  said  bonds  or  became  entitled  to  their  possession  or  con- 
trol ;  it  also  alleged  that  as  against  the  present  holders  of  the  bonds, 
and  any  claims  that  might  be  asserted  by  them  to  recover  any 
portion  of  the  sum  paid  on  account  of  the  purchase  price,  it  had  a 
good  defense.  Subsequently  certain  holders  of  the  bonds  applied 
for  leave  to  intervene  in  the  action.  The  application,  opposed  by 
both  the  plaintiff  and  receiver,  was  denied  and  no  appeal  was  taken 
from  the  order. 

At  the  trial  the  plaintiff  proved  that  at  the  time  the  action  was 
commenced  and  the  receiver  appointed.  Coffin  &  Stanton  had  sold 
or  disposed  for  value  of  all  of  the  bonds  referred  to  in  the  com- 
plaint. Having  made  this  proof,  it  consented  to  a  nonsuit.  The 
receiver  thereupon  proved  the  material  facts  set  up  in  his  counter- 
claim, i,  e,y  the  payment  of  the  $25,000  by  Coffin  &  Stanton  to  the 
plaintiff ;  the  use  thereof  by  it  to  pay  an  antecedent  indebtedness ;  hia 
appointment  as  receiver  of  that  firm;  the  judgment  rendered  in 
the  action  brought  by  the  Manhattan  Company  of  the  city  of  New 
Tork  against  the  city  of  Ironwood  in  the  Circuit  Court  of   the 
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United  States  for  the  western  district  of  Michigan,  in  which  it 
liad  been  determined  that  certain  of  the  bonds  referred  to  in  the 
complaint  were  invalid,  and  the  affirmance  of  the  judgment  on 
appeal  to  the  Circuit  Court  of  Appeals  for  the  sixth  circuit  {Mmi- 
haUan  Co.  v.  City  of  Tronioood,  74  Fed.  Rep.  535) ;  he  also  produced 
and  oflfered  to  surrender  to  the  plaintiff  said  bonds  of  the  par  value 
of  $132,000,  with  coupons  attached,  and  to  release  it  of  and  from  all 
claims  with  reference  thereto,  provided  judgment  was  rendered  in 
his  favor  on  his  counterclaim,  and,  in  connection  with  such  offer, 
proved  an  agreement,  and  an  order  of  the  Circuit  Court  of  the 
United  States  approving  it,  entered  into  on  the  16th  day  of  January, 
1903,  l>etween  himself  and  the  trustee  of  the  holders  or  owners  of 
such  bonds,  authorizing  him  to  make  such  offer  and  execute  such 
release  on  the  conditions  specified  by  him. 

During  the  course  of  the  trial  it  also  appeared  that  the  balance 
of  the  bonds  delivered  to  Coffin  &  Stanton  of  the  par  value  of 
$18,000  were  held,  $3,000  by  Dudley  P.  Ely  and  $15,000  by  the 
town  of  Greenburg,  and  that  the  receiver  had  endeavored,  but  had 
been  unable,  to  procure  possession  thereof. 

Upon  the  foregoing  facts  the  referee  reached  the  conclusion,  as 
appears  from  his  report  and  the  opinion  delivered,  that  the  right  of 
action,  if  any,  to  recover  the  consideration  paid  by  Coffin  &  Stanton 
passed  to  and  was  vested  in  the  persons  to  whom  such  bonds  were 
sold  or  pledged  prior  to  the  appointment  of  the  receiver  of  that 
firm ;  that  the  receiver  took  no  title  to  such  cause  of  action  ;  that 
the  agreement  with  the  trustee  of  bondholders  representing  bonds 
of  the  par  value  of  $132,000  was  ineffectual  to  vest  in  the  receiver 
any  right  to  recover,  and  he  thereupon  dismissed  the  complaint  and 
the  counterclaim,  without  costs. 

I  think  the  judgment  appealed  from  should  be  affirmed,  but  not 
for  the  reasons  assigned  by  the  referee  in  granting  it.  If  the 
receiver  had  been  rightfully  in  possession  of,  and  had  surrendered 
at  the  trial  all  the  bonds  delivered  to  Coffin  &  Stanton,  then  it 
seems  to  me  he  would  have  been  entitled  to  a  judgment  establishing 
his  counterclaim.  The  action  on  the  counterclaim  was,  in  effect, 
one  for  a  rescission  of  the  contract  between  Coffin  &  Stanton  and 
the  city  of  Ironwood,  and  to  recover  from  the  latter  the  $25,000 
paid  to  it  for  money  had  and  received.     The  receiver  represented 
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Coffin  &  Stanton  and  occupied  precisely  the  same  position  they 
would  have  occupied  had  they  brought  an  action  to  recover  this 
money.  They  could  not  liave  recovered  without  returning  to  the 
city  all  —  not  a  part  —  of  the  bonds  received.  In  every  action  to 
rescind  a  contract  it  is  incumbent  upon  the  party  seeking  to  rescind, 
in  the  absence  of  fraud,  as  a  condition  precedent  to  the  right  to  the 
relief  asked,  to  have  made  restoration  of  the  benefits  received,  or 
else,  upon  the  trial,  to  offer  to  restore  such  benefits.  Where  such 
restoration  has  not  been  made  prior  to  the  commencement  of  an 
action,  then  willingness  and  ability  to  restore  must  be  alleged  and 
such  allegation  complied  with  at  the  trial.  {Gould  v.  Cayuga 
County  National  Bank^  99  N.  Y.  333 ;  Nelson  v.  Ilatch^  56  App. 
Div.  149.)  Here,  there  is  no  allegation  in  the  counterclaim  to  the 
effect  that  the  receiver  had  either  the  willingness  or  ability  to  return 
all  of  the  bonds  delivered  to  Coffin  &  Stanton.  This,  however,  was 
obviated  by  the  reply,  inasmuch  as  this  omission  in  the  plcjuling  of 
the  receiver  was  expressly  waived.  But  the  city  did  not  waive  the 
defense  that  all  of  the  bonds  must  be  produced  and  surrendered  at 
the  trial ;  on  the  contrary,  it  alleged  that  the  receiver  did  not  have 
the  ability  to  do  so  inasmuch  as  the  bonds  were  not  owned  or  held 
by  him.  This  fact  was  established  at  the  trial,  where  it  appeared, 
and  was  uncontradicted,  that  there  were  bonds  of  the  par  value  of 
$18,000  which  were  then  owned  by  others  and  of  which  the  receiver 
conceded  his  inability  to  obtain  possession.  This  being  so,  he  was 
not,  upon  any  principle  of  which  I  am  aware,  entitled  to  a  judg- 
ment. The  purchase  of  the  bonds  and  the  payment  of  the  money 
were  one  transaction  and  in  order  to  recover  the  money  paid,  all  of 
the  bonds  delivered  must  be  returned.  Part  could  not  be  returned 
and  a  proportionate  recovery  had  therefor.  Coflin  &  Stanton  could 
not  have  recovered  what  they  paid  and  at  the  same  time  retain 
either  in  whole  or  in  part,  what  they  had  received.  A  rescission 
cannot  be  had  where  a  benefit  is  retained.  It  is  no  answer  to  this 
suggestion  that  it  has  been  determined  in  the  action  brought  by  the 
Manhattan  Company  against  the  city  of  Iron  wood  that  the  bonds 
involved  in  tliat  action  were  invalid.  This  determination  was  bind- 
ing only  upon  the  parties  to  that  action  and  did  not  legally  affect 
the  bonds  held  by  others.  The  owners  of  the  $18,000  of  bonds 
referred  to  were  not,  so  far  as  api)ears,  parties  to  that  action,  and, 
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therefore,  were  not  affected  by  it.  These  bonds  are  outstanding 
obligations  of  the  city,  and  before  it  can  be  required  to  return  the 
money  received  from  CofBn  &  Stanton  it  is  entitled  to  have  them, 
with  all  of  the  others,  returned. 

I  am,  therefore,  of  the  opinion  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

O'Brien,   Inobaham  and  Hatch,  JJ.,  concurred;  Van  Brunt, 
P.  J.,  concurred  in  result. 

Jodgment  affirmed,  with  costs. 


GoRNEUA  C.  Flago,  rs  Administratrix,  etc.,  of  Emily  Kennedy, 
Deceased,  Respondent,  v,  Almika  G.  Fisk  and  IIenry  B.  Kino* 
HORN,  as  Administrators,  etc.,  of  Henry  G.  Fisk,  Deceased, 
Appellants. 

(hHJtraet  providing  far  the  payment  cf  a  debt  due  to  a  third  person  —  w?un  enfordbU 

bg  the  latter  —  xchen  a  provision  for  the  payment  of  ten  per  cent  interest  up^m  tJie 

j  dAt  does  not  render  tlie  contract  tisurious — a  party  repudiating  all  liability  upon 

I  a  contract  cannot  take  advantage  cf  conditions  precedent  corUained  therein  —  offer 

I  of  firm  books  in  evidence. 

I  Thomas  J.  Flagg,  who  was  a  copartner  of  Henry  G.  Fisk,  died  intestate,  leaving 

him  surviving  his  widow,  Cornelia  C.  Flagg,  and  a  son  and  daughter.     At  tha 

time  of  his  death  there  was  due  from  the  firm  to  Emily  Kennedy,  the  mother 

of  Comella  C.  Flagg,  the  sum  of  $24,651.82.    For  the  purpose  of  avoiding  a 

I  liquidation  of  the  firm  affairs,  the  said  Cornelia  C.  Flagg,  individually  and  for 

i  her  mother,  and  the  son  and  daughter  of  the  said  Thomas  J.  Flagg,  cntereil 

into  a  contract  with  Henry  G.  Fisk,  the  surviving  partner,  by  which  they  sold 

and  assigned  to  him  the  firm  business,  with  the  right  to  continue  the  use  of 

the  firm  name,  in  consideration  of  Fisk's  agreement  to  pay  to  the  said  Cornelia 

C.  Flagg,  individually,  the  sum  of  $3,000,  and  to  pay  to  the  said  Emily  Ken< 

nedy  the  amount  which  appeared  to  be  due  to  her  upon  the  firm  books, 

together  with  interest  thereon  at  the  rate  of  ten  per  cent  for  a  certain  period 

and  at  the  rote  of  six  per  cent  thereafter.     The  contract  provided  that  Emily 

Kennedy's  claim  should  not  become  due  and  payable  until  all  the  other  firm 

creditors  had  been  paid. 

In  an  action  brought  by  Cornelia  C.  Flagg,  as  administratrix  of  the  said  Emily 

Kennedy  against  Fisk*s  personal  representatives  to  recover  the  amount  of  the 

Kennedy  claim, 

Edd,  that  the  provision  in  the  contract  for  the  payment  of  ten  per  cent  interest 

upon  the  amount  of  the  Kennedy  claim  did  not  render  it  usurious,  as  the  con- 
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sideratioQ  for  Fisk's  promise  to  pay  the  Kennedy  claim  was  the  sale  of  the 
copartnership  business  and  the  right  to  continue  such  business  in  the  firm  name 
without  liquidating  the  partnership  affairs,  and  not  the  loan  or  forbearance  of 
the  use  of  money,  to  which,  alone,  the  statute  relating  to  usury  applies; 

That  the  interest  which  the  plaintiff,  as  a  party  interested  in  the  estate  of  Thomas 
J.  Flagg  and  as  the  sole  heir  at  law  and  next  of  kin  of  Mrs.  Kennedy,  had  in 
securing  the  payment  of  the  debt  due  to  the  latter,  was  sufficient  to  entitle 
Mrs.  Kennedy,  or  her  personal  representatives,  to  enforce  the  promise  to  pay 
such  debt; 

That,  as  the  defendants  had  repudiated  all  liability  upon  the  contract,  the  fact 
that  the  plaintiff  failed  to  show  that  there  were  no  outstanding  firm  debts 
remaining  unpaid  at  the  time  of  the  commencement  of  the  action  did  not  con- 
stitute a  defense; 

That,  as  the  existence  of  the  debt  and  the  amount  thereof  had  been  established 
by  the  firm  ledger,  independent  of  its  recognition  in  the  contract,  the  court 
properly  declined  to  permit  the  defendants  to  offer  in  evidence  all  of  the  firm 
books. 

Appeal  by  the  defendants,  Almira  G.  Fisk  and  another,  as  admin- 
istrators, etc.,  of  Henry  G.  Fisk,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  28tli  day  of  December, 
1903,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day 
of  January,  1904,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Henry  B.  KingKom^  for  the  appellants. 

Mortimer  Kennedy  Flagg^  for  the  respondent. 

Hatch,  J. : 

The  plaintiff  is  the  daughter  and  sole  heir  at  law  and  next  of  kin 
of  her  intestate.  The  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  under  seal.  The  contract  was  made  on  or  about 
July  21,  1900,  under  the  following  circumstances:  On  and  prior  to 
June  9,  1900,  the  defendants'  intestate  and  Thomas  J.  Flagg  were 
copartners,  doing  business  under  the  firm  name  of  Fisk,  Clarke  & 
Flagg.  On  June  9,  1900,  Thomas  J.  Flagg  died,  leaving  him  sur- 
viving the  plaintiff,  his  widow ;  Emily  Lee  Flagg,  his  daughter,  and 
Mortimer  Kennedy  Flagg,  his  son,  his  only  heirs  at  law  and  next  of 
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kin.  Upon  Mr.  Flagg's  death  Mr.  Fisk,  the  defendant's  intestate, 
became  the  sole  surviviDg  partner  of  said  iSrra.  It  appeared  that 
Mr.  Fisk  desired  to  avoid  liquidation  of  the  firm  affairs  and  to  con- 
tinue the  business  without  dissolution.  At  this  time  there  appeared 
npon  the  books  of  the  firm  an  indebtedness  to  the  plaintiff's  intes- 
tate in  the  sum  of  $24,651.82,  and  the  plaintiff,  individually,  her 
Bon  and  daughter  and  the  plaintiff,  for  her  motlier,  the  said  Emily 
Kennedy,  entered  into  a  written  contract  with  the  defendants'  intes- 
tate under  seal,  in  which  they  sold  and  assigned  to  the  said  Henry 
6.  Fisk  the  entire  business,  of  whatever  nature,  of  the  said  firm  of 
Fisk,  Clarke  &  Flagg,  with  the  right  to  continue  the  use  of  the  firm 
name  upon  the  consideration  that  the  said  Fisk  should  pay  to  this 
plaintiff,  individually,  the  sum  of  $3,000,  and  that  there  should  be 
paid  to  the  said  Emily  Kennedy  the  amount  which  appeared  to  be 
due  to  her  upon  the  firm's  books,  together  with  interest  thereon  at 
the  rate  of  ten  per  cent  from  the  date  of  said  contract  until  tlie  Ist 
day  of  January,  1901,  after  which  time  it  should  draw  interest  at 
the  rate  of  six  per  cent  until  fully  paid  ;  that  Emily  Kennedy's  claim 
should  not  become  due  and  payable  until  all  other  creditors  of  the 
firm  were  fully  paid.  Mr.  Fisk  accepted  the  benefits  of  the  con- 
tract upon  his  part,  and  continued  the  business  under  the  old  firm 
name.  Subsequently  he  repudiated  the  contract  by  refusing  to  pay 
to  said  Emily  Kennedy,  or  to  her  personal  representatives,  any  sum 
whatever,  whether  interest  or  principal.  Thereupon  the  plaintiff 
brought  this  action  in  her  representative  capacity,  Mrs.  Kennedy 
having  died  prior  to  the  commencement  thereof.  Upon  the  trial 
the  court  directed  a  verdict  for  the  full  amount  called  for  under  the 
contract.  Cornelia  C.  Flagg  had  previously  brought  an  action  to 
recover  the  amount  due  to  herself  personally,  upon  the  said  con- 
tract, and  procured  a  judgment  therefor,  from  which  judgment  the 
defendants  appealed  to  this  court,  where  the  same  was  affirmed,  with- 
out opinion. 

The  answer  put  in  issue  by  several  denials  the  execution  of  the 
contract  its  breach  and  other  matters.  For  affirmative  defenses  it 
averred  payment,  usury,  the  Statute  of  Limitations  and  that  nothing 
had  become  due  by  virtue  of  the  contract,  for  the  reason  that  it  was 
not  made  to  appear  that  all  of  the  creditors  of  Fisk,  Clarke  &  Flagg 
had  been  fully  paid  and  discharged  and  that  three  months  had 
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elapsed  therefrom.  The  affirmative  defenses  were  made  the  basis 
of  a  motion  to  dismiss  tlie  complaint  at  the  close  of  the  trial  upon 
the  proof  of  the  plaintiflE.  The  defendants  offered  no  proof  in 
their  defense.  While  the  contract  provided  that  the  creditors  of 
the  firm  should  be  first  paid  prior  to  the  discharge  of  Mrs.  Ken- 
nedy's claim,  yet  it  also  appeared  that  the  defendants  repudiated 
the  fulfillment  of  the  contract  in  toto  and  claimed  not  to  be  bound 
thereby.  The  breach  of  the  contract,  therefore,  upon  their  part 
being  established,  a  cause  of  action  immediately  accrued  in  favor 
of  the  parties  affected  thereby  without  regard  to  conditions  prece- 
dent contained  in  the  contract.  {Shaw  v.  Republic  Life  Ins.  Co.j 
69  N.  Y.  286 ;  Howard  v.  Daly,  61  id.  362.)  The  contract  made 
between  the  parties  was  founded  upon  a  valuable  consideration,  and 
as  such,  is  clearly  enforcible,  assuming  that  plaintiff's  intestate 
acquired  an  interest  thereunder.  Tliis  was  necessarily  the  effect  of 
our  former  decision,  although  no  opinion  was  written  therein  express- 
ing the  views  of  the  court  (87  App.  Div.  631).  We  also  neces- 
sarily held  that  the  contract  sued  upon  was  not  tainted  with  usury. 
This  is  clearly  so  upon  principle  and  is  sustained  by  authority. 
The  contract  did  not  purport  to  be  for  the  loan  or  forbearance  of 
the  use  of  money,  to  which  alone  usury  would  apply.  The  con- 
sideration for  this  contract  was  a  sale  of  the  interest  of  the  parties 
in  the  former  firm  of  Fisk,  Clarke  &  Flagg,  and  by  its  terms  it 
gave  to  Henry  G.  Fisk,  as  sole  surviving  partner  of  said  firm,  tlie 
right  to  continue  and  carry  on  the  business  without  liquidation ; 
take  over  and  appropriate  to  himself  the  firm  name,  its  good  will, 
etc.,  and  in  consideration  of  such  sale  he  agreed  to  pay  certain  sums, 
among  which  was  the  claim  of  plaintiff's  intestate,  together  with 
interest  thereon  at  ten  per  cent  for  a  specified  period  of  time  and 
six  per  cent  thereafter.  The  consideration,  therefore,  for  this 
promise  to  pay  was  the  sale  of  this  business  and  the  right  to  con- 
tinue it  in  the  firm  name  without  liquidation  of  the  partnership 
affairs.  Usury  can  never  be  predicated  of  the  consideration  paid 
for  tlie  purchase  of  property.  This  court  so  held  under  the  decision 
above  referred  to  and  numerous  cases  support  the  doctrine.  {Cutler 
V.  Wright,  22  N.  Y.  472 ;  Meaker  v.  Fiero,  145  id.  165 ;  Orvis  v. 
Curtiss,  157  id.  657.)  The  execution  of  the  contract  was  not  dis- 
puted   and   its  breach  was   established.     The  plaintiff,  therefore, 
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became  entitled  to  recover  if  the  promise  to  pay  this  debt  with 
iuterest  inured  to  her  benefit  so  as  to  permit  of  its  enforcement  by 
her  administrator. 

It  appears  from  the  testimony  that  Mrs.  Kennedy  did  not  exe- 
cute the  contract.  It  was  executed  upon  her  behalf  by  Mrs.  Flagg, 
who  was  at  the  time  attending  to  her  matters  and  it  was  executed 
pursuant  to  the  advice  of  their  attorney,  who  was  acting  for  Mrs, 
Kennedy  and  Mrs.  Flagg,  and  was  accepted  by  Fisk,  the  purchaser, 
as  satisfactory  to  him  under  tlie  advice  of  counsel.  We  are  of 
opinion  that  the  contract  inured  to  the  benefit  of  Mrs.  Kennedy 
and  may  be  enforced  by  her  as  one  made  for  her  benefit,  and  tliat 
the  plaintiff,  as  her  representative,  has  legal  capacity  to  enforce  such 
right.  Mrs.  Flagg  was  the  personal  representative  of  her  husband, 
who  was  formerly  a  member  of  the  firm  of  Fisk,  Clarke  &  Flagg. 
Such  firm  was  liable  for  the  debts  which  it  owed,  among  which  was 
that  of  Mrs.  Kennedy,  and  the  estate  of  Flagg,  deceased,  might  in 
the  event  of  the  failure  of  partnership  assets  become  liable  for  the 
whole  amount.  Mrs.  Flagg,  therefore,  had  a  direct  interest  in  hav- 
ing this  claim  paid  in  order  that  the  interest-  possessed  by  her  hus- 
band in  the  firm's  assets  might  be  relieved  from  this  charge  and  also 
that  his  estate  might  not  become  chargeable  with  its  payment.  An 
obligation  and  duty,  therefore,  rested  upon  her  to  provide  for  the 
payment  of  the  claim.  The  relation  which  existed  between  Mrs. 
Kennedy  and  Mrs.  Flagg  was  that  of  mother  and  daughter,  and 
Mrs.  Flagg  is  the  sole  heir  at  law  and  next  of  kin  of  her  mother. 
It  was  the  contract  which  provided  for  the  payment  of  the  debt ; 
therefore,  it  was  for  the  direct  pecuniary  interest  and  advantage  of 
Mrs.  Flagg,  both  as  related  to  the  liabilities  of  her  deceased  hus- 
band and  of  her  interest  in  the  estate  of  her  mother  and  the  natural 
obligation  which  she  was  under  to  her.  The  relation  which  existed 
was,  I  think,  sufficient  to  support  the  contract  to  pay  the  debt  of  Mrs. 
Kennedy  and  also  her  right  to  enforce  it.  (Todd  v.  Weber ^  95 
N.  T.  181  ;  BucJuman  v.  TUden^  158  id.  109.)  It  was  to  the  direct 
pecuniary  benefit  of  Mrs.  Kennedy  to  secure  payment  of  her  debt. 
The  consideration  which  moved  from  her  daughter  to  the  surviving 
member  of  the  firm  affected  in  a  marked  degree  the  security  for  the 
payment  of  her  claim.  She  had  a  direct  personal  interest  therein 
and  in  the  property  of  the  firm,  as  it  was  the  source  of  security  for 
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the  discharge  of  lier  obligation.  The  promise  to  pay  was,  there- 
fore, for  her  benefit  and  she  may  enforce  it  within  the  rule  of  Zaw- 
renee  v.  Fox  (20  N.  Y.  268).  The  doctrine  of  this  case  has  never 
been  distinguished  or  modified  in  its  application,  to  a  degree  which 
at  all  militates  against  it  as  an  authority  in  support  of  the  right  of 
the  plaintiff  to  maintain  this  action.  On  the  contrary,  such  right 
has  been  asserted  in  principle  in  many  cases.  ( Van  Schaick  v. 
Third  Ave.  R.  7?.  Co,,  38  N.  Y.  346;  CoaUr  v.  Mayor,  43  id. 
399;  Rector,  eh\,  v.  Teed,  120  id.  583.)  There  was  no  agree- 
ment for  the  loan  or  forbearance  of  money  by  Mrs.  Kennedy  at 
any  time.  The  debt  which  was  due  to  her  was  made  use  of  as  a 
consideration  for  the  purchase  price  of  this  business,  and,  as  we 
have  already  seen,  Mrs.  Flagg  had  a  direct  pecuniary  interest  in  the 
sale  and  the  consideration  paid  therefor,  and  the  fact  that  she 
insisted  that  a  part  of  such  consideration  should  be  this  debt  and  a 
given  rate  of  interest  does  not  make  the  contract  usurious,  nor  does 
it  possess  under  such  circumstances  a  single  element  of  that  vice. 
We  reach  the  conclusion,  therefore,  that  the  plaintiff  has  standing 
to  enforce  this  contract  for  the  benefit  of  the  estate  which  she 
represents. 

Nor  was  the  failure  to  show  that  there  were  no  outstanding  cred- 
itors of  the  firm  of  Fisk,  Clarke  &  Flagg  remaining  unpaid  at  tlie 
time  of  the  commencement  of  the  action  an  answer  thereto.  The 
defendants  were  in  no  position  to  take  advantage  of  such  fact,  if  it 
be  admitted  to  exist.  They  had  repudiated  the  contract  as  void, 
and  refused  to  recognize  it  as  a  subsisting  liability  which  they  were 
bound  to  discharge ;  consequently,  they  cannot  repudiate  the  con- 
tract and  then  take  advantage  of  a  clause  they  might  have  insisted 
upon  had  they  fulfilled  its  terms.  The  court  is  not  now  concerned 
with  the  rights  of  creditors  as  against  the  claim  here  asserted.  The 
debt  and  its  amount  was  established  to  exist  from  the  ledger  of  the 
firm,  independent  of  its  recognition  in  the  contract,  and  the  offer 
of  all  of  the  books  of  the  firm  in  evidence  by  the  defendants  was, 
therefore,  properly  excluded.  No  item  was  pointed  out  in  the  offer 
wliicli  showed  that  it  had  any  bearing  upon  the  amount,  or  which 
would  contradict  the  ledger  account ;  nor  was  it  otherwise  pointed 
out  wherein,  or  how,  any  items  contained  therein  would  tend  to 
defeat  plaintiff's  claim. 
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We  think  the  court  was,  therefore,  right  in  directing  a  verdict 
for  the  full  amount  of  the  claim. 
The  judgment  entered   thereon  should,  therefore,  be  affirmed, 

with   C06t8. 

Van  Brunt,  P.  J.,  Patterson,  Inoraham  and  Lauohlin,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 


Walter  M.  Jermyn,  Respondent,   v.  William   C.  Hunter, 

Appellant. 

IntiaUation  in  a  building  of  heating  apparcUtu  pureha$ed  by  a  contractor  wnder  a 
contract  of  eonditioTial  iole  —  when,  a»  against  tJis  vendor  of  the  heating  apparatus^ 
the  title  thereto  passes  to  a  purchaser  of  the  building  —  damages  for  depreeiatioth 
in  the  talue  of  the  heating  apparatus  —  evidence  that  the  owner  intended  the  fix- 
tures to  become  a  part  of  the  rtalty. 

A  firm  having  a  contract  with  the  owners  of  a  building  in  course  of  construction 
to  install  the  heating  apparatus  therein,  purchased  a  steam  boiler,  a  hot  water 
boiler  and  a  hot  water  heater  under  a  contract,  executed  in  duplicate,  which 
provided  that  the  title  to  the  property  should  remain  in  the  vendor  until  the 
articles  were  fully  paid  for.  The  boilers  and  the  attendant  appurtenances  were 
placed  in  a  boiler  room  provided  for  their  reception;  were  bricked  in  and 
occupied  the  space  they  were  intended  to  occupy  as  permanent  fixtures. 

At  the  time  of  the  sale  the  vendor  knew  that  the  property  was  to  be  placed  in 
the  building  and  that  the  vendees  were  not  the  owners  thereof.  The  owners 
of  the  building  had  no  notice  of  the  conditional  sale  and  in  no  wise  assented 
that  the  title  to  the  heating  apparatus  should  remain  in  the  vendor  after  its 
installation  in  the  building. 

There  was  no  proof  that  the  owners  of  the  building  did  not  intend  to  Install 
the  boilers  and  appurtenances  as  a  permanent  accession  to  the  realty  or  assented 
to  their  remaining  personal  property. 

After  the  installation  of  the  boilers  and  heater,  the  building  was  sold  upon  a 
mortgage  foreclosure  sale  to  a  purchaser  who  had  no  knowledge  of  the  condi- 
tional sale. 

Hdd,  that  as  between  the  vendor  of  the  boilers  and  heater  and  a  person  who  pur- 
chased the  building  at  a  mortgage  foreclosure  sale,  the  title  to  the  boilers  and 
heater  passed  to  such  purchaser  as  a  part  of  the  realty; 

l*hat  even  if  the  vendor  of  the  boilers  and  heater  was  entitled  to  recover  posses- 
sion of  them  from  the  purchaser  at  the  foreclosure  sale,  he  could  not  recover 
damages  for  the  depreciati<  n  in  the  value  of  the  property,  unless  such  damages 
were  pleaded  in  the  complaint. 
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The  actual  annexation  of  fixtures  to  the  realty  with  the  purpose  of  using  them 
in  connection  with  such  realty,  furnishes,  in  the  absence  of  proof  to  the  con- 
trary, evidence  that  the  owners  intended  to  make  the  fixtures  a  permanent 
accession  to  the  real  property. 

Appeal  by  tlie  defendant,  William  C.  Hunter,  from  a  judgment 
of  tlie  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of  Decem- 
ber, 1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  tlie  6th  day  of  January,  1904,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Benjamin  N.  Cardozo^  for  the  appellant. 

A,  S,  Gilbert^  for  the  respondent. 

Hatch,  J. : 

Tliis  action  was  brought  to  recover  possession  of  a  steam  boiler, 
fifty-four  inches  in  diameter  by  twelve  feet  in  length ;  one  hot  water 
boiler,  three  feet  in  diameter  by  ten  feet  in  length,  and  one  Oswego 
hot  water  heater.  It  was  shown  upon  the  trial  that  the  plaintiff 
sold  the  articles  in  question  to  the  firm  of  Coons  &  "Wilson,  who 
had  a  contract  with  the  owner  for  putting  in  the  heating  apparatus 
in  a  building,  then  under  process  of  construction,  located  on  the 
north  side  of  One  Hundred  and  Twenty-fourth  street,  just  east  of 
Broadway,  in  the  city  of  New  York.  The  contract  of  sale  was  exe- 
cuted in  duplicate,  and  provided  that  the  title  to  the  property  should 
remain  in  the  vendor  until  the  articles  were  fully  paid  for.  It  was 
known  to  the  plaintiff  at  the  time  of  the  execution  of  these  contracts 
that  the  property  was  to  be  placed  in  this  building  and  that  the  ven- 
dees were  not  the  owners  thereof.  The  steam  boiler  was  placed  in  the 
airshaft  upon  a  foundation  constructed  for  that  purpose  and  wbb 
bricked  up  on  both  sides,  but  was  not  connected  with  or  attached  to 
the  walls.  It  could  be  removed  by  tearing  away  this  brick  work  and 
taking  it  out  through  the  court  into  the  street.  This  would  not  have 
required  the  removal  of  any  part  of  the  main  walls  of  the  building,  but 
it  would  necessitate  the  removal  of  a  portion  of  the  retaining  wall  in 
front  of  the  doors,  large  enough  for  working  room  and  a  portion  of 
the  sidewalk.  These  retaining  walls  were  not  connected  with  the 
building  itself.     The  hot  water  boiler  could  be  taken  out  by  remov- 
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ing  the  thickness  of  one  brick  on  each  side  of  the  opening  leading 
out  of  the  cellar  and  the  heater  could  have  been  taken  out  by 
removing  the  jambs  on  each  side  of  the  doorway  through  which  it 
would  have  to  pass.  The  real  property  wherein  these  boilers  and 
the  heater  were  located  was  sold  to  the  defendant  under  a  judgment 
of  foreclosure  and  sale  under  a  mortgage  and  was  bid  in  with  the 
heating  apparatus,  fully  installed,  and  with  no  knowledge  upon  the 
part  of  the  purchaser  of  the  conditional  sale  or  that  the  plaintiff  had 
any  claims  upon  the  property  here  sought  to  be  replevied.  No 
motion  was  made  by  the  defendant  for  a  dismissal  of  the  complaint 
at  the  close  of  the  plaintiff's  case,  but  at  the  close  of  the  entire  case 
the  defendant  moved  for  the  direction  of  a  verdict  in  his  favor  upon 
the  ground,  among  others,  that  the  articles  in  controversy  were  fix- 
tures, had  become  a  part  of  the  realty  and  that  title  thereto  could 
not  be  claimed  by  the  plaintiff  as  against  a  purchaser  for  value  and 
in  good  faith.  This  motion  the  court  denied  and  submitted  the  ques- 
tion of  fact  to  the  jury  as  to  whether  the  property  in  question  had 
become  fixtures  and  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  the  return  of  the  property  and  for  damages  in  the  sum  of 
$760.32,  being  the  difference  in  value  of  the  property  when  installed 
and  the  value  of  the  property  at  the  time  of  the  trial.  From  the 
judgment  entered  upon  such  verdict  and  from  the  order  denying 
the  defendant's  motion  for  a  new  trial  tins  appeal  is  taken. 

By  undisputed  evidence  ^\e  think  that  it  is  established  that  the 
property  sought  to  be  recovered  was  at  the  time  of  the  commence- 
ment of  this  action  real  property.  It  was  procured  for  the  purpose 
of  being  placed  in  the  building  then  in  process  of  erection  as  a 
necessary  and  permanent  adjunct  to  it.  Its  purpose  was  to  supply 
the  building  with  heat,  which  was  necessarily  essential  to  the  use 
and  occupation  of  tlie  building,  and  as  much  required  in  its  use  as 
was  light  and  access.  The  boilers  and  the  attendant  appurtenances 
were  placed  in  a  boiler  room  provided  for  their  reception,  were 
bricked  in  and  occupied  the  space  they  were  intended  to  occupy 
as  permanent  fixtures.  There  is  nothing  to  show  but  that  the  owner 
of  the  building  intended  to  install  the  boilers  and  appurtenances 
as  a  permanent  accession  to  the  realty.  In  tl>e  absence  of  any 
expression  of  intention  upon  his  part  it  follows  as  a  legal  con- 
App.  Div.— Vol.  XCIII.         12 
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elusion  from  the  character  of  the  property,  the  place  provided 
for  its  installation  and  tlie  necessity  of  the  nse  of  the  same  in 
connection  with  the  occupation  of  the  building,  that  the  appur- 
tenance was  intended  to  and  became  a  permanent  part  of  the 
realty  as  much  as  the  windows,  doors  and  mantels.  This  condition 
effected  a  union  of  the  three  requisites  which  the  Court  of  Appeals 
has  adopted  as  a  rule  for  determining  when  the  accession  to  the 
realty  becomes  a  permanent  fixture.  There  was  the  actual  annexa- 
tion to  the  realty.  There  was  purpose  to  use  the  fixtures  in 
connection  with  the  realty  to  which  it  was  attached,  and  in  the 
absence  of  proof  these  two  conditions  furnish  controlling  evi- 
dence that  the  owner  intended  to  make  them  a  permanent  acces- 
sion to  the  real  property.  The  case  comes,  therefore,  within  the 
definition  announced  in  Potter  v.  Cromwell  (40  N.  Y.  287)  and 
approved  in  McRea  v.  Central  National  Ba/nh  of  Troy  (66  id. 
489).  In  the  absence  of  any  agreement  upon  the  part  of  the  owner 
that  the  articles  should  remain  personal  property  or  of  such  notice 
to  him  as  would  authorize  an  inference  of  his  acquiescence  in  their 
remaining  personal  property,  they  became  part  of  the  realty.  It  is 
not  contended  that  the  owner  had  any  notice  of  the  conditional  sale 
which  was  effected  by  the  agreement  between  the  plaintiff  and 
Coons  &  Wilson,  or  that  he  in  anywise  assented  to  the  title  to  the 
property  remaining  in  the  plaintiff  after  its  installation  in  the  build- 
ing. The  contract  with  the  owner  provided  for  the  installation  of 
the  heating  apparatus  for  the  purpose  of  permanent  use  in  connec- 
tion with  the  building,  and  of  this  fact  the  plaintiff  had  notice. 
There  was,  therefore,  nothing  in  the  case  upon  which  to  predicate 
any  assent  of  the  owner  that  the  permanent  accession  to  the  realty 
should  continue  to  be  and  remain  personal  property.  The  condi- 
tions were  such  that  these  annexations  to  the  realty  remained,  as 
between  mortgagor  and  mortgagee  and  vendor  and  vendee,  real 
property,  and  there  is  nothing  which  appeared  in  the  case  which 
calls  for  the  application  of  any  other  rule.  We  do  not  overlook  the 
fact  that  fixtures,  annexed  to  real  property  in  such  form  that  they 
would  pass  as  real  property  under  a  deed  may,  nevertheless,  by 
agreement  between  the  owner  and  the  person  installing  the  fixtures, 
or  the  vendor  of  the  same,  continue  to  remain  personal  property. 
Such  are  the  cases  of  Ford  v.  Cobh  (20  N.  Y.  344),  Tifft  v.  Ilorton 
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(53  id.  377)  and  other  cases  cited  and  relied  upon  by  the  respondent. 
These  cases  are  without  application  for  the  reason  that  here  there 
was  no  agreement  between  the  vendor  and  the  owner  of  the  prop- 
erty, nor  did  the  owner  have  any  notice  of  any  conditional  sale  of 
the  articles  in  question.  It  has  been  held,  and  we  think  correctly, 
that  the  annexation  of  fixtures  to  the  realty,  in  such  form  that  they 
woald  become  a  part  of  the  same,  under  an  agreement  between  the 
vendee  in  possession  of  the  property  under  a  contract  of  purchase 
and  a  vendor  of  the  fixtures  that  they  should  remain  personal  prop- 
erty until  paid  for,  does  not  save  them  from  becoming  a  part  of  the 
realty  as  to  the  vendor  of  the  same  who  subsequently  regains  pos- 
Bession  of  the  premises  after  the  vendee  has  defaulted  in  payment. 
Mr.  Justice  McLennan  of  the  fourth  department  in  a  satisfac- 
tory opinion,  in  which  he  reviews  all  of  the  principal  authorities 
relied  upon  by  the  respondent,  conclusively  establishes  the  sound- 
ness of  such  rule.  {Andrews  v.  Powers^  66  App.  Div.  216.)  This 
case  is  much  stronger  for  the  defendant,  for  here  the  agreement  was 
not  made  with  the  owner  of  the  property  or  with  any  person  having 
authority  to  bind  the  owner.  This  contract  was  made  between  the 
vendor  of  the  articles  and  the  contractor,  with  whom  the  owner  had 
contracted  to  install  the  property  in  his  building  as  a  necessary  and 
essential  adjunct  to  its  beneficial  use  and  enjoyment.  It  is  clear  to 
onr  minds  that  the  doctrine  which  makes  permanent  fixtures  per- 
sonal property  as  between  the  owner  and  the  vendor  of  the  same 
until  such  time  as  they  are  paid  for,  ought  not  to  be  permitted  to 
find  application  as  between  a  vendor  of  the  chattel  and  a  contractor 
with  the  owner,  who  has  agreed  to  erect  for  such  owner  a  building. 
It  is  evident  that  if  such  rule  should  be  upheld  the  owner  of  a  build- 
ing would  be  placed  in  a  very  precarious  position.  He  might  fulfill 
his  contract  to  the  letter  and  pay  his  contractor  for  every  article 
which  went  into  the  building,  and  having  fully  paid  therefor  find 
that  he  did  not  own  it  and  be  compelled  either  to  pay  again  or  sub- 
mit to  a  dismantling  of  the  entire  structure,  and  in  addition  be 
mnlcted  in  damages.  Under  such  a  rule  it  is  quite  possible  to  work 
all  of  this  mischief,  and  this  without  notice  to  the  owner  or  knowl- 
edge upon  his  part  in  any  form  of  the  existence  of  such  a  contract 
A  bare  statement  of  the  results  which  might  flow  from  such  a 
holding  makes  manifest  its  impropriety.     If  vendors  of  personal 
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property  seek  to  make  a  conditional  sale  they  should  be  required  to 
deal  with  the  owner  of  the  property,  and  not  alone  with  the  con- 
tractor without  notice  to  the  owner.  Unless  they  do,  there  is  no 
justification  for  imposing  an  incumbrance  upon  the  building,  with- 
out the  owner's  knowledge  or  consent.  The  Lien  Law  of  the  State 
(Laws  of  1897,  chap.  418,  art.  1,  as  arad.)  furnishes  adequate  protection 
for  vendors  of  chattels  which  enter  into  the  construction  of  realty. 
These  rights  and  remedies  have  been  adopted  for  the  protection  of 
vendor,  contractor  and  owner,  and  should  be  held  suflScient  in  remedy. 
An  attempt  to  make  application  of  the  doctrine  which  obtains  between 
a  vendor  and  owner  may  easily  lead  to  the  perpetration  of  a  groes 
wrong  upon  the  owner  and  the  incongruity  is  so  apparent  as  to  call 
for  its  instant  rejection.  The  sale  of  the  property  at  the  foreclosure 
carried  with  it  the  title  to  these  fixtures,  and  the  defendant  as  pu> 
chaser  at  the  sale  acquired  good  title.  It  necessarily  follows  that  no 
cause  of  action  was  established  in  favor  of  the  plaintifiF,  and  the 
motion  to  direct  a  verdict  in  favor  of  the  defendant  made  at  the 
close  of  the  case  should  have  been  granted. 

We  are  also  of  opinion  that  it  was  error  to  permit  the  plaintiflf  to 
recover  damages  for  the  depreciation  in  value  of  the  boilers,  as  such 
damages  were  not  pleaded  in  the  complaint.  It  is  not  necessary 
that  we  set  out  our  reasons  therefor,  as  upon  the  main  question  we 
think  there  can  be  no  recovery. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

Van  Brunt,  P.  J.,  Patterson,  Inobahah  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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George  C.  Rankin,  as  Receiver  of  the  Elmiba  National  Bank, 
Respondent,  v.  John  J.  Bush  and  Others,  Appellants. 

Principal  and  agent — power  of  the  agent  when  acting  in  hie  own  interest 
to  biTid  hie  principal — action  upon  the  bond  of  a  bank  C€uhier  who  fraudU' 
lentljf  certified  a  check  which  he  used  in  payment  of  an  individiuU  debt — when  a 
demurrer  to  the  complaint  is  not  frivolous  —  special  damages. 

The  general  power  or  authority  of  an  agent  to  act  for  his  principal  does  not 
embrace  a  ease  where  it  appears  from  the  transaction  that  the  agent  is  acting 
in  his  own  interest.  Under  such  circumstances,  the  agent's  authority  to 
bind  the  principal  by  his  act  will  not  be  upheld,  unless  it  appears  that  he 
was  clothed  with  such  authority  by  language  so  plain  that  no  other  rational 
interpretation  can  be  placed  upon  it. 

The  complaint  in  an  action  brought  by  the  receiver  of  the  Elmira  National  Bank 
to  recover  upon  a  bond  given  by  one  Bush  as  security  for  the  faithful  per- 
formance of  his  duties  as  cashier  of  the  Elmira  National  Bank  alleged  that 
Bush  was  indebted  in  the  sum  of  $15,012.50  to  the  Chase  National  Bank  of  the 
city  of  New  York,  with  which  bank  the  Elmira  National  Bank  had  a  deposit 
account;  that  Bush  drew  a  check  on  the  Elmira  National  Bank  payable  to  the 
order  of  the  Chase  National  Bank  for  the  amount  of  his  indebtedness  to  the 
latter  bank  and  fraudulently  and  illegally  certified  such  check  in  his  capacity 
as  cashier;  that  the  Chase  National  Bank  charged  the  account  of  the  Elmira 
National  Bank  with  the  amount  of  the  check,  but  subsequently  returned 
17,012.50  thereof.  Judgment  was  demanded  for  the  remaining  $8,000  with 
interest  thereon. 

Upon  an  appeal  from  an  order  adjudging  a  demurrer  interposed  by  the  defend- 
ants to  be  frivolous,  it  was 

Edd,  that  at  the  time  the  Chase  National  Bank  charged  the  account  of  the 
Elmira  National  Bank  with  the  amount  of  the  illegally  certified  check,  it  had 
notice  of  facts  which  placed  it  upon  inquiry  with  respect  to  Bush's  authority 
to  certify  the  check  and  that,  when  it  assumed  to  devote  the  funds  of  the 
Elmira  National  Bank  to  the  payment  of  the  check,  it  did  so  at  its  peril; 

That  the  transaction  did  not  divest  the  Elmira  National  Bank  of  its  title  to  the 
money  on  deposit  with  the  Chase  National  Bank  or  impair  its  right  to  draw 
upon  such  money; 

That  the  plaintiff  could  not  recover  the  damages,  if  any,  which  the  Elmira 
National  Bank  had  sustained  on  account  of  the  refusal  of  the  Chase  National 
Bank  to  pay  over,  upon  demand,  the  money  withheld  by  the  latter  bank,  as 
such  damages  were  special  in  their  nature  and  had  not  been  pleaded; 

That,  as  it  did  not  appear  that  the  Elmira  National  Bank  had  suffered  any  loss 
thiough  the  action  of  Bush  or  of  the  Chase  National  Bank,  it  wjis  questionable 
whether  the  complaint  was  not  demurrable; 

That  a  pleading  will  not  be  adjudged  frivolous  unless  its  insufficiency  is  apparent 
from  a  mere  inspection  thereof.  If  argument  is  required  to  establish  ita 
insufficiency,  it  is  not  frivolous; 

That  it  was,  therefore,  improper  to  adjudge  the  demurrer  frivolous. 
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Appeal  by  the  defendants,  John  J.  Bush  and  others,  from  an 
order  of  the  Supreme  Conrt,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  3d  day  of  March,  1904,  overruling  the  defendants'  demurrer 
to  the  plaintiffs  complaint,  and  directing  judgment  to  be  entered 
in  favor  of  the  plaintiflE  upon  the  ground  that  such  demurrer  was 
frivolous. 

JudBon  A,  Gibson^  for  the  appellants. 

Edwa/rd  B.  Whitney^  for  the  respondent. 

Hatch,  J. : 

This  action  was  brought  upon  a  bond  given  by  John  J.  Bush,  as 
principal,  and  the  other  defendants,  as  sureties,  conditioned  for  the 
faithful  performance  by  said  Bush  of  his  duties  as  cashier  of  the 
Elmira  National  Bank.  The  complaint,  after  making  formal  allega- 
tions of  the  incorporation  of  the  Elmira  National  Bank,  its  insoL 
vency  and  the  appointment  of  the  plaintiff  as  receiver,  avers  that 
the  defendant  John  J.  Bush  was  elected  C6ishier  of  said  bank  and 
that  he  gave  a  bond,  conditioned  for  the  faithful  performance  of 
his  duties,  executed  by  said  Bush  as  principal  and  the  other  defend- 
ants as  sureties ;  that  thereafter  Bush  had  a  deposit  account  with 
the  bank  until  it  suspended  business  and  the  bank  had  a  deposit 
account  with  the  Chase  National  Bank  of  the  city  of  New  York, 
where  it  deposited  large  amounts  and  drew  against  them ;  that  on 
or  about  the  14th  day  of  February,  1891,  Bush  gave  to  the  Chase 
National  Bank  his  promissory  note  for  $25,000,  and  on  the  5tli  day 
of  May,  1893,  he  was  indebted  thereon  to  the  Chase  National  Bank 
in  the  sum  of  $15,000  principal,  and  $12.50  interest ;  that  on  said 
5th  day  of  May,  1893,  at  the  office  of  the  Chase  National  Bank  in 
the  city  of  New  York,  Bush  signed  a  check,  of  which  the  following 
is  a  copy,  to  wit : 

"  New  York,  May  5, 1893. 
"  Elmiea  National  Bank,  Elmiea,  N.  Y. 

"  Pay  to  the  order  of  the  Chase  National  Bank,  Fifteen  Thousand 

twelve  and  50/100  Dollars  $15,012.50  to 

"(Signed)        J.  J.  BUSH." 
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At  the  same  time  lie  signed  the  followiug  statement  written  across 
the  face  of  said  check,  to  wit : 

"  Certified  and  accepted  May  5,  1893. 
"  Payable  at  Chase  National  Bank,  New  York. 

"ELMIEA  NATIONAL  BANK,  by  J.  J.  Bush,  Cashier:' 

That  thereupon  Bush  delivered  the  check  to  the  Chase  National 
Bank  in  payment  of  his  indebtedness  as  aforesaid,  tlie  check  was 
accepted  by  the  bank  as  such  payment,  the  amount  thereof  charged 
to  the  Elraira  National  Bank  and  the  cliarge  against  Bush  upon  the 
books  of  the  Chase  National  Bank  was  canceled,  and  the  sum  of 
$15,012.50  was  thereupon  withdrawn  from  the  deposit  which  the 
Elmira  National  Bank  had  with  the  Chase  National  Bank ;  that 
upon  the  5th  day  of  May,  1893,  the  account  of  Bush  in  the  Elmira 
National  Bank  was  overdrawn  and  he  was  without  authority  to  cer- 
tify the  check  as  aforesaid,  and  that  said  certification  was  also  illegal 
by  reason  of  the  statutes  of  the  United  States.  (See  U.  S.  R.  S. 
§  5208;  22  U.  S.  Stat,  at  Large,  166,  §  13.)  The  complaint 
farther  averred  that  the  books  of  the  Elmira  National  Bank  were 
kept  under  the  direction  of  Bnsh  and  that  no  record  was  ever  made 
on  such  books  concerning  the  transaction  of  the  said  check  of 
$15,012.50 ;  that  the  said  false  certification  was  discovered  by  the 
receiver  within  six  months  after  said  May  5,  1893.  The  complaint 
further  avers  that  no  part  of  said  sum  of  $15,012.50  has  been 
returned  to  the  Elmira  National  Bank  by  the  Chase  National  Bank, 
except  the  sum  of  $7,012.50,  which  was  returned  to  the  plaintiff 
herein,  and  that  by  reason  of  the  dishonest,  unfaithful,  fraudu- 
lent and  criminal  act  of  said  Bush  aforesaid,  the  Elmira  National 
Bank  is  damaged  in  the  sum  of  $8,000,  with  interest  thereon  from 
said  date.  Then  follows  a  demand  for  judgment.  To  this  com- 
plaint the  defendants  demurred  upon  the  ground  that  the  complaint 
failed  to  state  facts  sufiicient  to  constitute  a  cause  of  action,  and 
from  the  order  overruling  the  demurrer  and  ordering  judgment 
upon  the  pleadings  this  appeal  is  taken. 

We  are  of  opinion  that  the  demurrer  was  not  frivolous.  An 
order  declaring  a  pleading  frivolous  can  only  be  justified  where  the 
frivolousness  appears  from  a  mere  inspection  of  the  pleading  and, 
therefore,  justifies  the  inference  that  it  was  interposed  in  bad  faith. 
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If  argument  be  required  to  show  that  the  demurrer  is  bad,  then  it 
is  not  frivolous.  (  Youngs  v.  Kent^  46  N.  Y.  672.)  As  applied  to 
this  pleading  we  may  with  propriety  use  the  language  of  Judge 
Finch  in  disposing  of  a  similar  question  :  "  In  this  case  the  argu- 
ment has  not  even  satisfied  us  that  the  demurrer  was  not  good." 
{Cook  V.  Warren^  88  N.  Y.  37.)  It  is  apparent  from  the  averments 
of  the  complaint  that  the  Chase  National  Bank  was  a  debtor  to  the 
Elmira  National  Bank  at  the  time  when  Bush  drew  and  certified  the 
check.  The  act  of  Bush  was  illegal  and  void,  and  the  Chade 
National  Bank  was  not  authorized  to  act  thereon  and  charge  the 
check  to  the  Elmira  bank  and  deduct  the  amount  thereof  from  the 
amount  of  the  deposit  in  its  favor  with  the  Chase  National  Bank. 
{Gale  V.  Chase  National  Banh^  104  Fed.  Kep.  214 ;  Bank  of  New 
York  N  B.  Ass?i.  v.  A,  I),  c6  T,  Co,,  143  N.  Y.  559;  Pope  v. 
Bank  of  AMoji,  57  id.  126.) 

The  last-mentioned  bank  had  notice  that  the  check  drawn  and 
certified  by  Bush  was  so  drawn  and  certified  for  the  purpose  of  dis- 
charging a  debt  held  by  the  bank  against  Busli.  The  bank,  there- 
fore, was  chargeable  with  notice  of  all  the  facts  and  was  bound  to 
challenge  the  authority  of  Bush  to  make  the  check  and  certification 
in  question  before  it  could  safely  act  thereon.  It  is  a  well-settled 
rule  that  the  general  power  or  authority  given  to  an  agent  to  act  for 
his  principal  does  not  embrace  a  case  where  it  appears  from  the 
transaction  that  the  agent  is  a  party  acting  upon  the  other  side. 

Under  such  circumstances  authority  to  act  will  not  be  upheld 
unless  it  appears  that  the  agent  was  clothed  with  such  power  and 
the  language  conferring  it  must  be  so  plainly  expressed  that  no  other 
rational  interpretation  can  be  placed  upon  it.  {Bank  of  New  York 
N.  B.  Assn.  V.  A,  I).  c6  T.  Co.^  supra  ;  Clarke  National  Bank  v. 
Bank  of  Albion^  52  Barb.  592;  Jacoby  i&  Co.  v.  Payson^  85  Hun, 
367 ;  Walsh  v.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5.)  The  act  of 
Bush  was  void  and  illegal,  the  Chase  National  Bank  had  notice  of 
facts  which  put  it  upon  inquiry,  and  when  it  assumed  to  give  force 
and  effect  to  the  transaction  by  the  transfer  of  the  money  it  did  so 
at  its  peril.  The  Elmira  National  Bank  was  not  divested  of  its 
funds  by  virtue  of  this  transaction ;  nor  was  its  title  to  the  money 
defeated  thereby.  Its  right  to  draw  upon  the  fund  was  not  impaired 
in  the  slightest  degree.     It  lost  nothing  by  the  transaction  and  could 
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not  lose,  unless,  having  knowledge,  it  ratified  the  transaction.  This 
it  has  never  done,  but  has  at  all  times  insisted  upon  its  legal  rights. 

The  argument  in  favor  of  the  demurrer  is  to  the  effect  tliat  as  the 
Elmira  bank  was  not  deprived  of  any  right  or  title  which  it  has  iu 
its  deposit  with  the  Chase  National  Bank,  therefore  it  sustained  no 
damage  by  reason  of  the  act  of  Bush  or  of  the  Chase  National  Bank. 
There  is  great  force  in  this  suggestion,  and  we  are  unable  to  sec  how 
the  Elmira  bank  could  suffer  loss  through  the  void  act  of  Bush,  and 
80  long  as  title  to  its  moneys  was  not  transferred  or  impaired  it  lost 
nothing  on  account  of  the  transaction.  It  is  said  that  the  Chase 
National  Bank  withheld  the  moneys  and  refused  to  pay  over  the 
same  upon  demand  by  the  Elmira  bank  and  that  by  reason  of  such 
act  the  Elmira  bank  sustained  damage.  There  is  no  averment  in 
this  pleading  which  shows  any  such  element  of  damage.  If  the 
Elmira  bank  suffered  any  damage  on  account  of  the  wrongful 
refusal  to  pay  over  the  money  on  demand,  it  was  in  its  nature  special 
and  would  be  required  to  be  pleaded  in  order  to  be  recovered.  The 
wrongful  refusal  of  the  Chase  National  Bank  to  pay  did  not  change 
title  to  the  moneys,  nor  did  it  in  the  slightest  degree  affect  the  title 
or  impair  existing  remedies  to  enforce  the  rights  held  by  the  Elmira 
bank.  It  is  evident,  therefore,  that  the  demurrer  interposed  has 
raised  not  only  an  arguable  question,  but  also  one  which  seriously 
challenges  the  suflSciency  of  this  complaint. 

There  are  other  questions  presented  by  this  record,  but  we  do  not 
feel  called  upon  to  consider  them.  The  rule  in  this  department  ia 
settled  by  a  long  series  of  decisions  that  a  pleading  will  not  be 
regarded  as  frivolous  unless  its  insufficiency  is  apparent  upon  a  bare 
statement  without  argument,  and  when  the  trial  courts  disregard 
this  rule  and  adjudge  a  pleading  frivolous,  this  court  has  felt  con- 
strained to  reverse  the  holding.  (Manne  v.  Carlson,  49  App, 
Div.  276  ;  Bedlow  v.  StiUweU,  45  id.  557 ;  Dancel  v.  Goodyear  Shoe 
Machinery  Co,,  67  id.  498 ;  Vlasto  v.  Varelopoulos,  73  id.  145.) 
No  doubt  was  thrown  upon  these  decisions  in  Oahes  v.  Oakes  (55 
App.  Div.  576).  There  the  question  was  waived  and,  in  support- 
ing the  judgment  entered  upon  the  order  in  that  case  the  court 
expressly  stated  that  the  decision  was  not  to  be  construed  in  any 
sense  as  a  departure  from  the  ordinary  rule  which  obtains  when  the 
question  is  fairly  presented. 
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The  order  in  this  case  is  plainly  wrong.     It  should,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Chester 
Irving  Fisher,  as  Executor,  etc.,  of  Herman  C.  Fisher,  Deceased, 
Appellant. 

H.  Clarence  Fisher,  Respondent. 

Will  —  beqtiest  of  securities  to  he  divided  among  the  legatees  in  definite  proportions  — 
the  executor  is  entitled  to  commissions  thereon  —  the  securities  must  bear  their 
proportiojiate  share  of  such  commissions  —  an  executor  is  not  entitled  to  commis- 
sions on  a  specific  legacy. 

Where  a  testator,  by  his  will,  bequeaths  the  contents  of  a  safe  deposit  box, 
which  consist  of  stocks,  bonds,  mortgages  and  life  insurance  policies,  to 
eleven  persons,  in  the  proportion  of  one-twelfth  to  ten  of  such  persons  and  the 
remaining  two-twelfths  to  the  other  one  of  such  persons,  and  the  value  of  the 
respective  securities  is  unequal,  thus  making  it  impossible  to  divide  them  into 
twelfths  for  the  purpose  of  delivery  to  the  respective  legatees,  the  bequest  is 
a  general  legacy  and  not  a  specific  legacy  and  the  executor  is  entitled  to  com- 
missions for  the  services  rendered  by  him  in  selling  the  securities  and  distribut- 
ing the  proceeds. 

Such  commissions  should  not  be  charged  upon  the  residuary  estate  alone,  but 
should  be  borne  proportionately  by  the  securities  included  in  the  bequest. 

An  executor  is  not  entitled  to  conmiissions  for  making  delivery  of  the  subject  of 
a  specific  bequest  to  the  legatee. 

Appeal  by  the  petitioner,  Chester  Irving  Fisher,  as  executor,  etc., 
of  Herman  C.  Fislier,  deceased,  from  so  much  of  a  decree  of  the 
Surrogate's  Court  of  the  county  of  New  lork,  entered  in  said  Sur- 
rogate's Court  on  the  20th  day  of  August,  1903,  settling  the  accounts 
of  the  petitioner,  as  fixes  the  amount  of  his  commissions  as  executor, 
etc.,  of  Herman  C.  Fisher,  deceased. 

Isaac  Z.  Miller^  for  the  appellant. 

Charles  J,  Brech^  for  the  respondent. 
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Hatch,  J. : 

The  surrogate  disallowed  commissions  to  the  executor  on  the 
principal  and  income  received  upon  the  securities  bequeathed  by  the 
testator  under  the  2d  paragraph  of  his  will,  which  reads  as  follows, 
to  wit: 

^^  Second.  I  give  and  bequeath  the  contents  that  shall  be  in  my 
box  in  the  Safe  Deposit  Company  of  New  Fork,  now  situated  at 
146  Broadway,  New  York,  corner  of  Liberty  street,  in  said  city,  at 
the  time  of  my  decease,  to  the  following  named  persons  and  in  the 
following  proportions,  viz.:  Two-twelfths  thereof  to  Mary  Jane 
Clarke,  sister  of  my  late  wife,  Eliza  McKie  Fisher ;  one-twelfth 
thereof  to  each  of  the  daughters  of  said  Mary  Jane  Clarke,  viz.,  Mrs. 
Nellie  Keys  and  Mrs.  Fannie  Merrifield ;  one-twelfth  part  thereof 
to  each  of  the  daughters  of  the  late  Margaret  Ann  Young,  viz., 
Mrs.  Edith  Young  Shaw,  Mrs.  Susan  Young  Cochran,  Mrs.  Helen 
Young  Maxwell,  Mrs.  Margaret  Young  Dutcher,  Josephine  Young, 
Grace  Young,  Mabel  Young  and  Elsie  Young." 

The  articles  contained  in  the  box  mentioned  consisted  of  shares 
of  stock  in  various  corporations,  bonds  and  mortgages  upon  prop- 
erty located  in  the  States  of  Nebraska  and  Missouri,  railroad  bonds 
in  various  portions  of  the  United  States,  corporate  bonds,  many  of 
which  were  upon  property  located  in  the  city  of  New  York,  and 
life  insurance  policies  upon  the  life  of  deceased  of  the  face  value 
of  $3,000,  but  which  subsequently  sold  for  $4,362.48.  This  per- 
sonal property,  together  with  a  few  articles  of  household  furniture, 
which  was  directed  to  be  divided  among  the  same  persons,  was 
appraised  at  $101,058.23,  and  was  sold  by  the  executor  for 
$103,370.08,  and  the  amount  received  from  this  sale  he  divided 
among  the  various  legatees  as  directed  by  the  terms  of  the  will. 
The  residuary  estate  was  given  to  the  testator's  son,  and  he  con- 
tends that  the  executor  has  no  right  to  consider  the  amount  received 
from  the  sale  of  the  personal  property  above  described  as  a  part  of 
the  general  estate ;  that  those  were  specific  legacies  and  that  the 
executor  is  not  entitled  to  a  commission  thereon.  The  executor,  on 
the  other  hand,  contended  that  he  could  make  no  equitable  division 
of  this  property  without  converting  the  same  into  cash,  and  that, 
therefore,  he  should  be  entitled  to  commissions  upon  the  same. 
The  Surrogate's  Court  held  that  the  property  bequeathed  in  the  2d 
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clause  of  the  will  was  all  specific  bequests  and  that  the  executor  was 
entitled  to  no  commissions  thereon.  From  the  decree  so  entered 
this  appeal  is  taken. 

It  may  be  conceded  that  if  this  provision  of  the  will  be  construed 
as  making  specific  bequests,  the  executor  is  not  entitled  to  commis- 
sions for  making  delivery  of  the  specific  thing  bequeathed.  (^Schench 
V.  Dar%  22  N.  Y.  420.)  Nor  would  this  rule  be  changed  even 
though  the  legatees  by  agreement  among  themselves  directed  tho 
executor  to  sell  the  same  and  divide  the  proceeds.  It  might  be  that 
under  such  circumstances  the  executor  could  exact  and  enforce  com- 
pensation for  his  services  against  the  legatees,  but  his  act  in  making^ 
sale  of  property  specifically  bequeathed  and  distributing  the  pro- 
ceeds would  not  create  any  right  to  commissions  or  make  the  estate 
liable  for  his  services.  {Collier  v.  Mwan^  41  N.  T.  143.)  The 
executor's  right  to  commissions  upon  this  portion  of  the  estate  must, 
therefore,  depend  upon  the  nature  of  the  bequest.  In  Crawford  v. 
McCarthy  (159  N.  Y.  514)  the  Court  of  Appeals,  through  Judge 
IIaiout,  defined  the  several  classes  of  legacies  in  this  language :  "  A. 
general  legacy  is  a  gift  of  personal  property  by  a  last  will  and  testa- 
ment, not  amounting  to  a  bequest  of  a  particular  thing  or  money, 
or  of  a  particular  fund  designated  from  all  others  of  the  same  kind. 
A  specific  legacy  is  a  bequest  of  a  specified  part  of  a  testator's  per- 
sonal estate  distinguished  from  all  others  of  the  same  kind.  A  deinon- 
Btrative  legacy  is  a  bequest  of  a  certain  sum  of  money,  stock  or  the 
like,  payable  out  of  a  particular  fund  or  security.  For  example,  the 
bequest  to  an  individual  of  the  sum  of  $1,500  is  a  general  legacy. 
A  bequest  to  an  individual  of  the  proceeds  of  a  bond  and  mortgage, 
particularly  describing  it,  is  a  specific  legacy.  A  bequest  of  the 
sum  of  $1,500,  payable  out  of  the  proceeds  of  a  specified  bond  and 
mortgage,  is  a  demonstrative  legacy.  A  demonstrative  legacy  par- 
takes of  the  nature  of  a  general  legacy  by  bequeathing  a  specified 
amount  and  also  of  the  nature  of  a  specific  legacy  by  pointing  out 
the  fund  from  which  the  payment  is  to  be  made ;  but  differs  from  a 
specific  legacy  in  the  particular  that  if  the  fund  pointed  out  for  the 
payment  of  tlie  legacy  fails,  resort  may  be  had  to  the  general  assets 
of  the  estate."  By  tlie  terms  of  the  clause  of  the  will,  above 
quoted,  the  pro|)erty  in  the  box  is  required  to  be  divided  into 
twelfths,  two  shares  to  go  to  one  person,  and  one  to  each  of  the 


Digiti 


ized  by  Google 


MATTER  OF  FISHER.  189 


App.  Div.]  FiBST  Depabtmbnt,  April,  1904. 


Other  persons  named  therein.  The  securities  which  were  found 
in  the  box  were  unequal  in  value.  No  particular  security  was 
bequeathed  to  a  particular  person.  Each  took  a  twelfth  share  in 
the  whole  and  it  is  evident  that  no  one  of  the  legatees  could  have 
been  compelled  to  take  a  particular  part  of  the  property  as  his  share. 
There  was,  therefore,  impossibility  of  distribution  of  the  specific 
property  into  twelfths  for  the  purposes  of  delivery  to  the  respective 
legatees.  The  bequest  is  specific  as  to  the  property  bequeathed,  but 
it  was  not  specific  as  to  the  particular  property  to  be  delivered  to  a 
particular  legatee,  nor  could  it  be  made  such  by  any  division  into 
twelfths,  which  the  will  commanded  should  be  done.  The  bequest 
partakes  more  nearly  of  a  general  and  also  of  a  demonstrative 
legacy  than  of  a  specific  legacy.  The  interest  bequeathed  is  certain 
and  specific,  but  the  necessity  of  the  case  required  it  to  be  paid  from 
particular  property  not  separated  into  parts  or  bequeathed  as  such. 
The  intention  of  the  testator  is  clear  to  give  two-twelfths  of  the 
property  to  one  person  and  the  remaining  ten-twelfths  to  the  others. 
As  the  nature  of  the  property  bequeathed  and  the  character  of  the 
bequest  required  its  conversion  into  money  before  the  distribution 
could  be  made,  it  certainly  does  not  answer  the  definition  of  a  spe- 
cific legacy.  In  the  fulfillment  of  this  provision  of  the  will  the 
executor  was  required  to  make  distribution  in  accordance  with  its 
terms,  as  well  as  of  the  property  bequeathed  in  the  other  clauses  of 
the  will.  When,  for  the  purpose  of  carrying  out  the  terras  of  the 
will,  he  was  required  to  make  sale  of  the  property  in  order  to  make 
distribntion  of  the  specified  amounts  to  which  eacli  legatee  was 
entitled,  he  was  performing  an  executorial  function  of  precisely  the 
same  character  as  he  was  called  upon  to  perform  in  making  distribu- 
tion under  the  residuary  clause,  and  we  have  no  doubt  that  had  the 
executor  refused  to  make  sale  of  this  property  and  distribute  the 
proceeds  as  required,  he  could  have  been  compelled  to  perform  the 
same,  as  it  became  a  duty  imposed  upon  him  when  he  qualified  as 
executor  under  the  will.  An  act  which  the  executor  could  be  com- 
pelled to  perform  must  be  an  executorial  act  and  in  the  performance 
of  it  he  becomes  entitled  to  be  paid  commissions.  The  testator  must 
be  presumed  to  have  known  the  nature  and  character  of  the  securities 
which  were  in  the  box  and  must  also  have  known  that  they  could  not 
to  specifically  distributed  in  twelfths,  as  they  were  in  their  nature 
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UDequal  in  value;  consequently  we  do  not  see  how  an  intent  can ^ be 
imputed  to  make  a  legacy  specific  of  particular  property  when  in  the 
nature  of  things  it  was  impossible  to  be  delivered  as  such,  and  in  order 
to  give  to  the  legatee  the  interest  which  was  bequeathed  a  conversion 
of  the  property  into  money  became  necessary.  These  views  lead  us 
to  the  conclusion  that  the  legacy  was  general  in  its  character  and 
that  in  carrying  out  the  terms  of  the  will  the  execntor  was  required 
to  sell  the  property  and  make  distribution  of  the  proceeds  as  money 
interests.  It  does  not  follow,  however,  from  this  view  that  the 
commissions  are  to  be  paid  from  the  residuary  estate  alone.  The 
property  bequeathed  by  this  provision  of  the  will  is  required  to 
bear  its  proportion  of  the  commissions  incurred  in  administering 
the  entire  estate. 

It  follows  that  the  decree  of  the  surrogate  should  be  reversed, 
with  costs  to  the  executor  payable  out  of  the  estate,  and  the  accounts 
of  the  executor  should  be  settled  by  an  added  allowance  to  him  of 
commissions  upon  the  property  bequeathed  by  the  2d  clause  of  the 
will. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Decree  reversed,  with  costs  to  executor  payable  out  of  the  estate, 
and  accounts  of  executor  settled  as  stated  in  opinion. 


Mary  E.  Brown,  Respondent,  v.  Patrick  Doherty  and   John 
DoHERTY,  Appellants. 

A  deed  executed  hyaneof  tteo  executors  having  a  poteer  of  sale  is  wid — when  apartjf 
claiming  under  such  a  deed  acquires  a  good  title  under  the  Statute  of  Limitations 
—  an  estate  for  life  in  a  beneficiary/  entitled  to  the  possession,  distinguished. 

Whore  a  will  confers  on  the  two  executors  nominated  therein  power  to  sell  the 
testator's  real  estate,  a  deed  of  such  real  estate  executed  by  but  one  of  the  two 
executors  is  void  if  both  the  executors  have  qualified  and  are  acting. 

The  5th  clause  of  the  will  of  a  testator  provided:  "  I  give  and  bequeath  unto  my 
executors  to  be  hereinafter  appointed,  the  rest,  residue  and  remainder  of  my 
personal  and  real  estate,  in  trust,  nevertheless,  and  I  do  hereby  by  this  my  last 
will  and  testament,  authorize  my  executors  hereinafter  appointed  to  rent» 
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sell  or  dispose  of  the  rest,  residue  and  remainder  of  my  said  real  estate, 
either  at  public  or  private  sale  as  they  may  deem  most  advantageous  to  my 
estate  and  to  execute  good  and  sufScient  deed  or  deeds  for  the  same  and  to 
place  the  residue  of  the  money  after  paying  my  just  debts  as  hereinbefore 
directed  arising  from  such  sale  or  sales,  at  interest  and  to  pay  to  my  said  wife 
so  long  as  she  shall  remain  my  widow,  such  income  arising  therefrom  for  the 
support  and  maintenance  of  my  said  infant  children,  during  their  minorship 
or  infancy. 

'*  And  after  the  said  Margaret  Dougherty  shall  cease  to  be  my  widow,  I 
give  and  bequeath  to  my  said  children  Patrick  Dougherty,  John  Dougherty 
and  James  Dougherty,  equal,  share  and  share  alike,  all  the  estate,  both  real 
and  personal,  that  may  remain  in  the  hands  of  the  said  executors  at  the  time 
the  said  Margaret  Dougherty  shall  cease  to  be  my  widow. 

"iAnd  I  do  also  authorize  and  direct  my  said  executors  in  case  of  the  sale  of 
my  real  estate,  as  already  provided  for,  to  sign,  seal,  execute  and  deliver  good 
and  sufficient  deed  or  deeds  of  conveyance  in  the  law  for  conveying  the  said 
real  estate  to  the  purchaser  or  purchasers  thereof." 

In  1878  real  estate,  included  within  the  residuary  clause,  was  sold  at  a  public 
auction  sale  pursuant  to  advertisements  published  in  the  names  of  both  of  the 
executors  nominated  in  the  will.  One  of  the  executors  refused  to  join  in  the 
deed  to  the  purchaser,  and  such  purchaser  went  into  possession  of  the  premises 
under  a  deed  executed  by  the  other  executor. 

The  testator's  widow  died  in  January,  1888,  and  his  youngest  child  became  of 
age  December  21, 1889.  In  1902  a  grantee  of  the  purchaser  at  the  sale  brought 
an  action  against  the  testator's  surviving  children  to  determine  their  claim 
to  the  property.  The  plaintiff  and  her  grantor  had  held  the  premises  adversely 
since  the  execution  of  the  deed. 

Eeld,  that,  assuming  that  the  deed  executed  to  the  plaintiff's  grantor  was  insuffi- 
cient to  convey  the  legal  title  to  the  premises,  the  plaintiff  and  her  grantor 
had  held  the  premises  adversely  for  a  period  during  which  the  Statute  of  Lim- 
itations had  run  against  any  action  which  the  executors  as  trustees  or  the  defend- 
ants could  bring  to  obtain  possession  of  the  premises,  and  had,  therefore, 
acquired  a  good  title  to  the  premises; 

That  the  Statute  of  Limitations  against  an  action  by  the  executors  as  trustees  to 
recover  possession  of  the  premises  commenced  running  at  the  time  the  deed 
was  executed; 

That  if,  as  seemed  quite  clear,  the  executors,  during  the  continuance  of  the 
trust,  held  the  legal  title  to  the  premises  and  represented  the  defendants,  that 
period  should  be  counted  in  determining  whether  the  Statute  of  LimitaHona 
bad  run; 

That  even  if  the  executors  as  trustees  were  not  entitled  to  the  possession  of  the 
premises,  the  defendants,  the  testator's  surviving  children,  were  at  liberty  to 
maintain  an  action  of  ejectment  in  their  own  behalf  when  possession  was  taken 
under  the  deed. 

The  case  in  which  an  outstanding  life  estate  or  estate  held  for  the  benefit  of 
another  and  where  the  life  beneficiary  of  the  trustee  is  alone  entitled  to  posses- 
sion, distinguished. 
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Appeal  by  the  defendants,  Patrick  Doherty  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  8th 
day  of  June,  1903,  upon  the  report  of  a  referee. 

George  Vf .  Carr^  for  the  appellants. 
F,  W,  Hottenroth^  for  the  respondent. 

Lauohlin,  J. : 

Tills  action  was  brought  March  9,  1902,  to  determine  the  claim 
of  the  defendants  to  real  property  described  in  the  complaint.  The 
premises  are  situate  in  the  county  of  Westchester  and  were  owned 
in  fee  simple  absolute  by  Thomas  Doherty  who  died  seized  and 
possessed  thereof  on  the  3d  day  of  December,  1874,  leaving  a  last 
will  and  testament  upon  which  letters  testamentary  were  duly  issued 
to  Hugh  Lunny  and  Patrick  Dolierty  on  the  17th  day  of  March, 
1875.  The  5th  clause  of  the  will,  the  construction  of  which  is  to 
some  extent  involved  in  this  litigation,  was  as  follows : 

"I  give  and  bequeath  unto  ray  executors  to  be  hereinafter 
appointed,  the  rest,  residue  and  remainder  of  my  personal  and  real 
estate,  in  trust,  nevertheless,  and  I  do  hereby  by  this  my  last  will  and 
testament,  authorize  my  executors  hereinafter  appointed  to  rent,  sell 
or  dispose  of  tlie  rest,  residue  and  remainder  of  my  said  real  estate, 
either  at  public  or  private  sale  as  they  may  deem  most  advantageous 
to  my  estate  and  to  execute  good  and  sufficient  deed  or  deeds  for 
the  same  and  to  place  the  residue  of  the  money  after  paying  my 
just  debts  as  hereinbefore  directed  arising  from  such  sale  or  sales,  at 
interest  and  to  pay  to  my  said  wife  so  long  as  she  shall  remain  my 
widow,  such  income  arising  therefrom  for  the  support  and  main- 
tenance of  my  said  infant  children,  during  their  minorship  or 
infancy. 

"  And  after  the  said  Margaret  Dougherty  shall  cease  to  be  my 
widow,  I  give  and  bequeath  to  my  said  children  Patrick  Dougherty, 
John  Dougherty  and  James  Dougherty,  equal,  share  and  share 
alike,  all  the  estate,  both  real  and  personal,  that  may  remain  in  the 
hands  of  the  said  executors  at  the  time  the  said  Margaret  Dougherty 
shall  cease  to  be  my  widow. 

**  And  I  do  also  authorize  and  direct  my  said  executors  in  case  of 


Digiti 


ized  by  Google 


BROWN  V.  DOHERTY.  193 


App.  Div.]  First  Department,  April,  1904. 

the  sale  of  my  real  estate,  as  already  provided  for,  to  sign,  seal, 
execute  and  deliver  good  and  sufBcient  deed  or  deeds  of  conveyance 
in  the  law  for  conveying  the  said  real  estate  to  the  purchaser  or 
purchasers  thereof." 

The  premises  in  question  fell  within  the  residue  of  the  estate  di&- 
posed  of  by  the  5th  clause  of  the  will.  The  plaintiff  claims  title 
under  a  sale  by  the  executors.  The  defendants  are  the  sole  sur- 
viving issue  of  the  testator  and  they  claim  title  under  the  will  upon 
the  theory  that  there  was  no  sale  by  the  executors  and  that  the  trust 
was  terminated  by  the  death  of  the  widow  on  the  24th  day  of 
January,  1888.  A  sale  of  the  premises  at  public  auction  was  adver- 
tised in  the  Empire  State  Journal  of  White  Plains  in  the  name  of 
both  executors  once  a  week  for  four  consecutive  weeks  and  by 
LandbiUs  conspicuously  posted  throughout  the  village  of  West- 
chester to  take  place  at  an  hour  and  place  specified  on  the  1st  day 
of  August,  1878.  At  the  time  and  place  specified  a  public  sale  was 
conducted  by  a  licensed  auctioneer  in  the  presence  of  both  executors 
and  the  property  was  struck  off  to  one  Kedney  on  his  bid  of  $400 
and  he  paid  ten  per  cent  of  the  purchase  price  pursuant  to  the  terms 
under  which  the  property  was  offered  for  sale.  Kedney  thereafter 
assigned  his  bid  for  a  valuable  consideration  to  James  P.  Brown,  the 
husband  of  the  plaintiff,  who  on  the  5th  day  of  August,  1878,  paid 
the  balance  of  the  purchase  price  to  Patrick  Doherty,  one  of  the 
executors,  and  received  a  deed  from  him  as  executor,  dated  on  that 
day,  which  was  duly  recorded  on  the  day  following.  The  other 
executor  subsequently  refused  to  sign  the  deed  upon  the  ground 
that  certain  claims  against  the  estate  had  not  been  settled  ;  but  he 
persisted  in  his  refusal  after  an  offer  on  the  part  of  Brown  to  pay 
the  same.  The  evidence  justified  a  finding  of  good  faith  on  the 
part  of  the  executor  who  executed  the  deed  and  on  the  part  of 
Brown  in  paying  the  purchase  price  and  accepting  it.  The  premises 
consisted  of  a  vacant  lot  in  the  town  of  Westchester,  having  a  front- 
age of  110  feet  on  Union  avenue  and  extending  in  depth  on  one  line 
386  feet  and  on  the  other  403  feet.  At  this  time  the  lot  was 
inclosed  on  the  rear  and  one  side,  at  least,  by  fences.  On  one  side, 
however,  there  was  no  fence.  The  lot  adjoining  the  premises  on 
that  side  was  owned  by  Patrick  Doherty,  the  executor  who  exe- 
App.  Div.— Vol.  XCIII.        13 
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cnted  the  deed  and  who  was  the  father  of  the  plaintiff.  The  plain- 
tiff and  her  husband  respectively  dnring  the  time  they  respectively 
held  this  second  title  from  the  executor  claimed  and  exercised  exclu- 
sively such  acts  of  ownership  as  might  be  exorcised  in  view  of 
the  condition  of  the  property.  The  plaintiff  shortly  after  receiv- 
ing her  deed  repaired  the  fences  and  built  a  new  fence  in  front 
and  annually  paid  the  taxes.  The  adjacent  lot,  between  which 
and  the  premises  in  question  there  was  no  fence,  was  also  inclosed 
front,  rear  and  on  the  opposite  side  —  tlie  two  lots  forming  one 
entire  inclosure.  The  plaintiff's  father  never  made  any  claim  or 
exercised  any  act  of  ownership  over  these  premises ;  and  in  the  deed 
which  he  gave  as  executor  which  recites  that  it  was  given  pursuant 
to  the  will,  he  gives  an  individual  covenant  of  quiet  enjoyment. 
Upon  the  death  of  her  father,  tlie  date  of  which  is  not  shown,  the 
title  to  the  adjacent  lot  descended  to  her  as  his  heir. 

It  appears  tliat  the  executors  never  accounted.  Executor  Lunny 
died  on  the  31st  day  of  December,  1890.  The  other  executor  is 
dead  but  the  date  of  his  death  is  not  shown.  The  defendants  were 
minors  at  the  time  of  the  execution  of  the  deed  by  the  executor  and 
the  younger  became  of  age  on  the  21st  day  of  December,  1889.  It 
does  not  appear  that  there  was  ever  any  demand  on  the  executora 
for  an  accounting  or  that  any  of  the  claims  against  the  estate 
remained  unsatisfied.  The  inference  is,  and  it  seems  to  have  been 
assumed,  that  the  property  was  taxed  to  the  plaintiff  after  she 
obtained  a  deed  thereof.  Of  course  a  deed  from  one  only  of  two 
executors  or  trustees  where  both  have  qualified  and  are  acting  is 
void.  {Brennan  v.  Willsoii^  71  N.  Y.  502 ;  Wilder  v.  Eani%eyy 
95  id.  7.) 

Assuming,  without  deciding,  that  the  circumstances  were  not  such 
that  it  can  be  said  that  the  executor  Lunny  in  refusing  to  execute 
the  deed  did  "  neglect  or  refuse  to  take  upon  him  the  execution  "  of 
the  will  within  the  intent  and  meaning  of  section  55  of  title  i 
of  chapter  6  of  part  2  of  the  Revised  Statutes  (2  R.  S.  109)  so 
as  to  enable  tlie  other  executor  to  convey  the  legal  title,  which 
it  is  claimed  is  not  free  from  doubt  {Roseboom  v.  MoBher^ 
2  Den.  61),  yet  it  is  clear  that  as  against  the  executors,  acting 
as  trustees,  the  Statute  of  Lmitations  against  an  action  to  recover 
possession   of  the   premises  commenced  to  run  at  once.      (Code 
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Qf.  Proc.  §  415;  Chase  v.  Cartright,  53  Ark.  358;  WiOson 
V.  Zouisville  Trust  Oo.y  102  Ky.  522;  Swing  v.  Shcmnahauy 
113  Mo.  188;  Meeks  v.  Olpherts,  100  U.  S.  564.  See,  also, 
Teofiian  v.  TovmsJiend^  74  Hun,  625;  Smith  v.  Ilamilton^  43 
App.  Div.  17.)  It  18  to  be  observed  that  tlie  devise  to  the  execu- 
tors as  trustees  was  for  the  benefit  not  of  the  widow  for  whom  spe- 
cial provision  was  made  in  the  3d  clause  of  the  will  by  giving 
her  a  life  use  of  this  parcel  of  real  estate,  but  for  the  "  support 
and  maintenance"  of  the  children.  If,  as  seems  quite  clear, 
the  trustees  during  the  continuance  of  the  trust  held  the  legal 
title  and  represented  the  defendants,  that  period  should  be  counted 
in  determining  whether  the  Statute  of  Limitations  has  run.  {Chase 
V.  Cartrightj  supra;  Willson  v.  Zouisville  Trtist  Co.y  supra; 
Ewing  V.  Shannahan^  supra  ;  Meeks  v.  Olpherts^  supra)  And  such 
period  taken  in  connection  with  the  time  that  elapsed  after  the 
defendants  became  of  age  before  this  action  was  commenced  makei 
more  than  the  twenty  years  required  to  bar  an  action  by  them.  But 
even  if  this  be  not  so  and  the  trustees  were  not  entitled  to  possession, 
then  defendants  were  at  liberty  to  maintain  an  action  of  ejectment 
in  their  own  behalf  when  the  plaintiff  took  possession  claiming  title 
nnder  this  deed,  and  more  than  twenty  years  having  elapsed  since 
that  time  and  more  than  ten  years  having  elapsed  since  they  became 
of  age,  their  right  to  maintain  an  action  for  possession  has  become 
barred.  (Code  Civ.  Proc.  §§  365, 375.)  The  case  is  distinguishable 
from  those  where  there  is  an  outstanding  life  estate  or  estate  held 
for  the  benefit  of  another,  and  where  the  life  beneficiary  of  the 
trustee  is  alone  entitled  to  possession ;  in  which  case  the  Statute  of 
Limitations  does  not  begin  to  run  against  the  remainderman  until  he 
is  entitled  to  possession.  {Clute  v.  iT.  Y.  C  cfc  U.  li.  li.  Ji.  Co,^ 
120  N.  Y.  267 ;  Fleming  v.  Bumham^  100  id.  1 ;  Simis  v.  McElroy^ 
160  id.  156 ;  Jackson  v.  Mancius,  2  Wend.  357.) 

We  think  the  plaintiff  has  held  the  premises  adversely  under  the 
deed  of  the  executor.  The  lot  was  completely  inclosed  against 
every  one  except  the  plaintiff's  father,  wlio  makes  no  claim  of  title 
and  who  was  under  a  personal  covenant  of  quiet  enjoyment  con- 
tained in  his  deed  as  executor.  In  these  circumstances  the  mere 
fact  that  the  lot  was  left  open  on  the  side  toward  the  premises  of 
the  plaintiff's  father,  which  premises  themselves  were  otherwise 
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completely  inclosed,  does  not,  we  think,  deprive  the  plaintiff  of  the 
benefit  of  the  claim  that  her  premises  were  "  protected  by  a  substan- 
tial inclosure."  (Code  Civ.  Proc.  §§  369,  370.)  The  plaintiff 
having  thus  held  the  premises  adversely  for  the  period  during  which 
the  Statute  of  Limitations  against  any  action  for  possession  has  run, 
has  good  title.     (Baker  v.  Oakwood^  123  N.  Y.  16.) 

It  follows,  therefore,  that  the  judgment  should  be  aflSrmed,  with 
costs. 

Van  Brunt,    P.    J.,    O'Brien,   Ingraham    and    Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  John  Sajcf- 
soN,  Respondent,  v.  The  New  York  Catholic  Pbotbctoby, 
Appellant. 

HdbeoB  corpus  to  obtain  possession  of  a  child  hdd  under  a  commitment  —  thechiUFs 
welfare  cannot  he  considered. 

Where,  on  the  return  to  a  writ  of  habeas  corpus  to  inquire  into  the  cause  of 
the  detention  of  the  petitioner's  infant  son,  it  is  undisputed  that  the  respond- 
ent's custody  of  the  child  is  by  virtue  of  a  commitment  made  by  a  magistrate, 
the  court  should  remand  the  child  into  the  respondent's  custody. 

Such  a  writ  is  simply  a  writ  of  right  and  the  question  of  the  child's  welfare 
cannot  enter  into  the  determination  of  the  court. 

Appeal  by  the  defendant.  The  New  York  Catholic  Protectory, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  April,  1903,  sustaining  a  writ  of  habeas 
corpus  theretofore  allowed  herein  upon  the  petition  of  one  Lizzie 
Sampson,  and  awarding  the  custody  of  the  relator  to  said  petitioner. 

Joseph  T.  Ryan^  for  the  appellant. 
Joseph  P,  Nolam,^  for  the  respondent 

Van  Brunt,  P.  J. : 

One  Lizzie  Sampson  petitioned  the  conrt  for  a  writ  of  habeas 
corpus  alleging  that  one  John  Sampson,  her  son,  was  restrained  of 
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Lis  liberty  by  the  defendant,  and  that  he  had  not  been  committed 
or  detained  by  virtue  of  any  judgment,  decree,  final  order  or  process 
specified  in  section  2016  of  the  Code.  The  petition  further  alleges 
that  the  prisoner  was  detained  under  an  agreement  between  the 
defendant  and  the  petitioner,  whereby  the  custody  of  the  relator 
was  to  be  assumed  by  the  defendant  for  a  stated  period  of  time.  As 
a  return  to  the  writ  of  habeas  corpus  the  defendant  stated  that  it 
held  the  relator  under  a  commitment  by  one  of  the  city's  magis- 
trates dated  October  4,  1895,  a  copy  of  which  was  annexed  to  the. 
return.  There  was  no  traverse  to  this  return ;  it  must,  therefore, 
be  accepted  as  true. 

As  the  writ  of  habeas  corpus  is  simply  a  writ  of  right,  the  only 
question  brought  up  is  the  fact  of  the  commitment.  Thip  fact  is 
not  disputed,  and,  consequently,  the  relator  should  have  been 
remanded.  The  allegation  in  the  petition  that  the  relator  was  held 
by  virtue  of  an  agreement  between  his  mother  and  the  defendant, 
is  negatived  by  the  return  which  states  that  he  is  held  by  virtue  of 
a  commitment. 

Oar  attention  is  called  by  the  respondent  to  Matter  of  Knowdck 
(158  N.  Y.  482),  but  it  will  be  observed  that  that  proceeding  was 
initiated  by  a  petition  and  was  addressed  to  the  chancery  powers  of 
the  court,  and  the  regularity  of  the  proceeding  under  which  the 
person  sought  to  be  released  was  held  was  in  no  way  challenged. 
It  was  there  held  that  where  there  has  been  an  interference  by  the 
court  to  protect  and  care  for  the  child  at  the  public's  expense,  the 
chancery  powers  of  the  court  as  to  the  restraint  of  the  child  seem 
only  to  be  limited  by  the  necessities  of  the  case,  having  due  regard 
to  the  welfare  of  the  infant.  When  a  proceeding  of  this  kind  is 
initiated  in  respect  to  the  relator,  then  the  chancery  powers  of  the 
court  may  be  called  into  action,  if  necessary,  for  the  welfare  of  the 
child.  But  in  a  habeas  corpus  proceeding  no  such  considerations 
can  enter  into  the  determination. 

The  order  should,  therefore,  be  reversed  and  the  relator  remanded 
to  the  custody  of  the  defendant. 

Patterson,  Ingraham,  Hatch  and  Laughlin,  J  J.,  concurred. 

Order  reversed  and  relator  remanded  to  the  custody  of  the 
defendant. 
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Jacob  L.  Hill,  as  Trustee  in  Bankruptcy  of  Sarah  Wassawski, 
Appellant,  v.  Sabah  Waksawski  and  Lena  Davis,  Respondents. 

Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  Mivent  toas  in  truet  for 
his  benefit  —  there  must  be  a  written  declaration  of  the  truU  — failure  of  the 
grantee  to  allege  that  tliere  was  no  written  declaration  thereof  » 

A  trustee  in  bankruptcy  cannot  maintain  an  action  to  compel  the  conTejance  to 
him  of  certain  land  which  the  bankrupt,  four  years  before  the  adjudication  in 
bankruptcy,  while  entirely  solvent,  conveyed  to  her  daughter  upon  an  alleged 
oral  agreement  that  the  beneficial  interest  in  the  lands  conveyed  should  remain 
in  the  bankrupt,  and  that  she  should  be  entitled  to  a  reconveyance  thereof 
upon  demand,  unless  he  is  able  to  produce  the  written  declaration  of  the  trust 
required  by  section  207  of  the  Real  Property  Law  (Law8  of  1896.  chap.  547). 

Where  the  grantee  denies  the  existence  of  the  alleged  trust,  it  is  incumbent  upon 
the  trustee  to  establish  the  existence  of  the  trust  in  the  manner  provided  by 
statute,  namely,  by  a  written  declaration  of  trust;  the  fact  that  the  grantee 
did  not  expressly  plead  that  no  written  declaration  of  the  trust  had  been  exe- 
cuted does  not  entitle  the  trustee  in  bankruptcy  to  maintain  the  action  upon 
making  proof  of  the  parol  agreement. 

Appeal  by  the  plaintiff,  Jacob  L.  Hill,  as  trustee  in  bankruptcy 
of  Sarah  Warsawski,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  18th  day  of  November,  1903,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  dismissing  the  complaint  upon  the  merits. 

Alhe7*t  II,  Gleasan,  for  the  appellant. 

Nathan  D.  Steruj  for  the  respondents. 

Van  Brunt,  P.  J. : 

This  action  was  brought  by  the  plaintiff  as  trustee  in  bankruptcy 
of  one  Sarah  Warsawski  to  compel  the  conveyance  to  him  of  cer- 
tain lands  situate  in  the  borough  of  Manhattan  which  the  trustee 
contended  were  conveyed  without  consideration  by  Sarah  Warsaw- 
ski to  her  daughter  Etta  upon  the  explicit  agreement  that  the  bene- 
ficial interest  in  the  lands  remained  in  the  grantor  and  that  she 
should  be  entitled  to  a  reconveyance  upon  demand.  These  lands 
were  conveyed  by  Etta  to  one  Lena  Davis,  another  daughter  of  the 
bankrupt ;  and  it  was  claimed  by  the  plaintiff  that  the  conveyance 
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was  subject  to  the  same  terms  and  that  both  coQveyances  were  with- 
oat  consideration.  The  first  conveyance  above  mentioned  was  made 
on  the  6th  of  January,  1898,  and  the  second  on  the  10th  of  March, 
1898,  and  the  defendant  Sarah  Warsawski  was  declared  a  bankrapt 
on  the  21st  of  May,  1902.  The  plaintiff  claims  relief  solely  upon 
tlie  ground  that  the  defendant  Lena  Davis  held  the  property  in 
question  in  trust  for  the  defendant  Sarah  Warsawski.  Upon  the 
opening  of  tlie  case  the  counsel  for  the  plaintiff  stated  that  he 
expected  to  prove  a  declaration  of  trust  by  parol  and  that  there  was 
no  writing  of  any  kind  signed  by  the  party  declaring  the  trust. 
There  was  no  claim  or  allegation  that  at  the  time  of  this  conveyance 
the  defendant  Sarah  Warsawski  was  not  entirely  solvent.  Objec- 
tion being  taken  to  this  course  of  proof,  the  court  dismissed  the 
complaint,  to  which  counsel  for  the  plaintiff  took  exception,  and 
from  the  judgment  thereupon  entered  this  appeal  is  taken. 

Section  207  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547) 
provides  that  "  any  trust  or  power  over  or  concerning  real  property 
*  *  *  cannot  be  created,  granted,  assigned,  surrendered  or 
declared  unless  *  *  *  by  a  deed  or  conveyance  in  writing  sub- 
scribed by  the  person  creating,  granting,  assigning,  surrendering  or 
declaring  the  same  or  by  his  lawful  agent  thereunto  authorized  by 
writing."  This  provision  of  the  statute  clearly  prescribes  that  every 
conveyance  of  an  interest  in  I'eal  property  in  trust  must  be  by  deed  iu 
writing.  There  is  an  exception  in  the  section,  however,  which  pro- 
vides that  the  section  shall  not  prevent  any  declaration  of  trust  from 
being  proved  by  a  writing  subscribed  by  the  person  declaring  the 
same.  And  it  has  been  held  that  such  a  trust  may  be  established 
by  any  writing  from  which  its  terms  can  be  spelled  out,  and  which 
is  subscribed  by  the  party  who,  it  is  claimed,  has  declared  the  trust. 

Now  in  the  case  at  bar  there  was  no  attempt  to  prove  a  declara- 
tion of  trust  by  any  writing  whatever.  In  fact,  it  was  stated  by 
the  counsel  that  it  was  to  be  proved  by  parol ;  and  he  claimed  to  do 
this  under  the  pleadings,  because  the  statute  was  not  set  up  in  favor 
of  the  defendant  Lena  Davis.  There  was  a  general  denial,  and 
there  was  an  allegation  that  the  defendant  Sarah  Warsawski  had 
never  made  any  such  declaration  in  writing ;  but  there  was  none  in 
respect  to  the  defendant  Lena  Davis.  ^ 

But  we  think  that  the  decisions  in  reference  to  the  necessity  of  a 
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defendant  pleading  the  Statute  of  Frauds  in  order  to  avail  himself 
of  its  benefits  have  no  application  to  the  ease  at  bar.  In  the  Statute 
of  Frauds  the  provision  is  that  in  the  cases  specified  every  agree- 
ment shall  be  void  unless  such  agreement  or  some  note  or  memo- 
randum thereof  be  in  writing  and  be  subscribed  by  the  party  to  be 
charged  therewith.  But  in  the  case  at  bar  the  language  of  the 
provision  is  entirely  different.  It  provides  that  no  trust  or  power 
over  or  concerning  real  property  can  be  created  unless  by  deed  or 
conveyance  in  writing.  And  then  comes  in  the  exception  that  a 
party  holding  property  may  make  a  declaration  of  trust  by  any 
writing  subscribed  by  such  party.  Therefore,  in  order  to  show  that 
this  trust  has  been  created,  it  is  necessary  to  prove  the  deed,  as  there 
is  no  otlier  way  in  which  such  an  estate  can  be  created  under  the  stat- 
ute ;  and  where  a  conveyance  is  made  with  an  agreement  that  tlie 
property  shall  be  held  in  trust,  that  declaration  of  trust  may  be 
proved  by  a  writing  subscribed  by  the  party  declaring  the  same. 
There  can  be  no  trust  estate  whatever  created  without  a  writing ; 
and,  consequently,  where  there  is  a  denial  of  the  trust,  it  is  neces- 
sary to  establish  it  in  the  way  provided  by  the  statute. 
The  judgment  should  be  afiirmed,  with  coets. 

Pattebson,  O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v,  Ernest  Rorphuro  and  The 
Fidelity  and  Casualty  Company  of  New  York,  Respondents. 

Action  upon  a  bond  given  to  procure  a  liquor  tax  certificate  —  a  verdict  in  favor  of 
the  defendants  will  be  set  aside  where  it  is  opposed  to  the  uncontradicted  testimony 
of  excise  agents — status  of  such  agents  as  witnesses, 

"Where,  on  the  trial  of  an  action  brought  by  the  State  Commissioner  of  Excise  to 
recover  the  penalty  of  a  bond  given  in  connection  with  a  liqaor  tax  certificate, 
two  excise  agents  in  the  employ  of  the  excise  department  testify  positively 
that  the  holder  of  the  liquor  tax  certificate  sold  liquor  to  them  at  prohibited 
times,  and  such  testimony  is  unimpeached  and  in  reality  uncontradicted,  a 
verdict  rendered  in  favor  of  the  defendants  should  be  set  aside  as  against  the 
weight  of  evidence. 
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Sxdse  agents  are  not  to  be  ranged  in  the  same  category  of  witnesses  as  persons 

hired  to  procure  evidence,  or  even  as  detectives. 
^anBrukt,  p.  J.,  and  O'Brien,  J.,  dissented. 

Appeal  by  the  plaintiff,  Patrick  W.  CuUinan,  as  State  Commis- 
sioDer  of  Excise  of  the  State  of  New  York,  from  a  judgment  of  tlie 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  13th  day  of  May,  1903, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  29th  day  of  April,  1903,  denying  the  plaintiffs 
motion  for  a  new  trial  made  upon  the  minutes. 

Herbert  H,  Kellogg^  for  the  appellant. 

Abrahwin  Gruher^  for  the  respondents. 

Patterson,  J. : 

This  action  was  brought  on  a  bond  given  under  section  18  of  the 
Dqnor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of 
1897,  chap.  312),  and  to  recover  for  the  breach  of  its  condition.  At 
the  trial  the  defendants  had  a  verdict,  and  from  the  judgment  entered 
thereon  and  from  an  order  denying  a  motion  for  a  new  trial  the 
plaintiff  has  appealed. 

It  was  proven  on  the  trial  that  in  August  and  September,  1900, 
the  defendant  Ernest  Korphuro  was  the  proprietor  of  premises  Nos. 
2835,  2837  and  2839  Broadway  in  the  borough  of  Manhattan  in  tiio 
city  of  New  York,  upon  which  liquor  was  sold.  He  was  the  holder 
of  a  liquor  tax  certificate,  issued  pursuant  to  the  Liquor  Tax  Law. 
Upon  his  application  for  the  certificate  he  had  furnished  a  bond 
executed  by  himself  and  the  defendant  the  Fidelity  and  Casualty 
Company.  The  condition  of  the  bond  was  that  Rorphuro,  the  prin- 
cipal, would  not  "  suffer  or  permit  any  gambling  to  be  done  in  the 
place  designated  by  the  Liquor  Tax  Certificate  in  which  the  traffic 
in  liquors  is  to  be  carried  on,  or  in  any  yard,  booth,  garden  or  any 
other  place  appertaining  thereto  or  connected  therewith,  or  suffer  or 
permit  such  premises  to  become  disorderly,  and  will  not  violate  any 
of  the  provisions  of  the  Liquor  Tax  Law,  or  any  act  amendatory 
thereof  or  supplementary  thereto." 

The  plaintiff  places  his  right  to  recover  upon  alleged  breaclies  of 
the  condition  of  the  bond,  claiming,  among  other  things,  ^;'5^,  that 
Upon,  Sunday,  August  12,  1900,  Rorphuro,  at  the  said  premises,  by 
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himself,  his  agents,  servants  and  bartenders,  trafficked  in  liquors  by 
Belling  them  in  quantities  less  than  five  wine  gallons  to  persons 
named ;  and,  second^  charging  four  violations  of  the  Liquor  Tax 
Law,  consisting  in  the  sale  of  liquor  in  prohibited  quantities  to  two 
persons  named,  at  four  separate  and  distinct  times,  on  Sunday,  Sep- 
tember 9,  1900.  The  defendants  answered  separately,  but  each 
seeks  to  avoid  the  eflEect  of  the  allegations  of  the  complaint  respect- 
ing the  breaches  of  the  condition  of  the  bond,  by  setting  forth  that 
Rorphuro  was  the  proprietor  of  a  hotel ;  that  the  premises  named 
in  the  complaint  were  used  as  a  hotel,  and  that  Rorphuro  had  com- 
plied with  all  the  requirements  of  the  Liquor  Tax  Law,  and  had  the 
right,  at  the  times  mentioned  in  the  complaint,  to  sell  and  dispose  of 
liquor  on  the  premises  on  Sundays  to  guests  frequenting  the  same, 
such  sales  being  in  connection  with  meals  then  and  there  served 
such  guests  and  further  claiming  that  if  liquors  were  sold,  as  alleged 
in  the  complaint,  the  same  were  furnished  and  sold  in  connection 
with  meals  then  ordered  and  which  the  defendant  Rorphuro  had 
the  legal  right  to  do. 

It  is  not  to  be  questioned  that  liquor  was  sold  for  consumption  on 
the  premises  to  the  persons  named  in  the  complaint  on  the  specific 
Sundays  mentioned  therein.  The  defendants  seek  to  avail  them- 
selves of  the  right  accorded  by  the  Liquor  Tax  Law  to  the  pro- 
prietor of  a  hotel  to  sell  liquor  on  the  premises  to  guests  who  are 
furnished  at  the  same  time  with  meals,  and  the  plaintiff  earnestly 
insisted  on  the  trial  that  the  burden  of  proof  was  upon  the  defend- 
ant Rorphuro  to  show  such  a  situation  of  the  building  in  which  lie 
carried  on  his  liquor  traffic  as  constituted  a  full  compliance  with  all 
the  requirements  of  the  Liquor  Tax  Law  as  to  what  is  to  be  regarded 
as  a  hotel  within  the  meaning  of  that  law ;  and  that  Rorphuro  had 
failed  to  do  so,  and,  hence,  a  verdict  should  have  been  directed  for 
the  plaintiff. 

We  do  not  consider  it  necessary  on  the  present  appeal  to  pass  upon 
the  sufficiency  of  the  evidence  to  show  strictly  or  substantially  that 
Rorphuro's  premises  may  be  regarded  as  a  hotel  and  come  within  the 
description  and  within  the  definition  or  requirement  of  the  Liquor 
Tax  Law.  We  will  assume  that  it  is  sufficient  and  that  Rorphuro  had 
the  right  of  a  hotelkeeper  to  sell  liquor  to  his  guests,  if  it  were  shown 
that  he  had  actually  and  in  good  faith  supplied  to  bona  fide  guests 
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liquor  with  their  meals  on  the  Sundays  referred  to,  or  if  there  were 
evidence  to  authorize  a  verdict  for  the  defendants  upon  that  subject. 
There  was  a  conflict  as  to  what  liappened  on  the  premises  on  Sun- 
day, August  12,  1900.  The  state  of  the  record  is  such  that  as  to 
that  particular  day. there  was  an  issue  for  the  jury  to  settle ;  but  as 
to  September  9,  1900,  there  is  no  evidence  contradictory  of  that  of 
McPhillips  and  Fisher  as  to  the  sale  of  liquor  to  them  on  each  of 
the  four  separate  times  on  that  day  on  which  they  drank  liquor  on 
the  premises.  Even  if  it  may  be  said  that  in  some  general  way  there 
was  testimony  to  indicate  by  a  very  strained  inference  that  there 
inast  have  been  something  furnished  to  those  two  men  to  eat  at  the 
times  they  bought  liquor  on  that  day,  it  is  so  vague,  general  and 
iDconclnsive  that  a  verdict  based  upon  it  should  be  set  aside  as  being 
against  the  weight  of  positive  evidence  unimpeached  and  in  reality 
uncontradicted.  The  persons  to  whom  liquor  was  sold  on  Septem- 
ber ninth  (McPhilHps  and  Fisher)  were  excise  agents,  but  they  are 
not  to  be  ranged  in  the  same  category  of  witnesses  as  persons  hired 
to  procure  evidence,  nor  even  as  detectives.  (CuUinan  v.  Trolley 
Cltiby  65  App.  Div.  202 ;  People  ex  reL  Simermyer  v.  Boosevelt^ 
2  id.  498.)  Here,  the  great  preponderance  of  testimony  is  that  on 
each  of  the  four  occasions  on  which  McPhillips  and  Fisher  bought, 
paid  for  and  drank  liquor  on  the  premises  of  Rorphuro,  on  Septem- 
ber 9, 1900,  they  not  only  did  not  order,  did  not  pay  for  and  did 
not  eat,  but  they  were  not  served  with  a  meal  or  with  food,  although 
there  is  some  testimony  of  a  circulating  sandwich  being  passed 
around  the  room  in  which  they  sat.  The  testimony  of  McPhillips 
and  Fisher  is  positive  and  direct.  The  testimony  relied  upon  by 
the  defendants  to  show  that  on  the  9th  of  September,  1900, 
McPhillips  and  Fisher  were  served  with  a  meal  is  really  valueless. 
Eorphuro  says,  speaking  generally,  that  he  knew  McPhillips,  and 
that  he  had  seen  him  on  the  premises ;  that  he  was  there  every  Sun- 
day himself,  and  there  were  no  violations  of  the  Liquor  Tax  Law ;  but 
he  said  he  was  not  able  to  tell  the  day  or  the  month  when  he  saw 
McPhillips  and  Fisher  on  the  premises.  Lehmeyer,  a  policeman, 
swears  that  he  was  at  the  premises  every  Sunday  in  July,  August 
and  September,  1900 ;  he  saw  people  drinking  there  and  that  they 
always  had  articles  of  food  in  every  case  —  that  is,  those  who  were 
within  his  sight.     He  says  that  on  a  Sunday,  either  in  July,  August 
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or  September  —  it  miglit  have  been  in  August  or  September,  he  did 
not  know  which  —  he  saw  McPhillips  and  a  man  with  him,  and  they 
were  drinking.  He  did  not  remember  what  they  ordered  or  what 
they  had,  but  it  was  some  food ;  and  then  he  remembered  that  he 
thought  it  was  some  roast  ham,  or  something  Uke  that.  The  testi- 
mony of  Powers,  a  witness  on  behalf  of  the  defendants,  amounts  to 
nothing,  except  that  he  saw  McPhillips  on  the  premises  once,  and 
that  was  a  Sunday,  and  that  there  was  something  on  the  table  before 
him  which  the  witness  thought  was  roast  ham.  The  testimony  of 
Brew,  another  witness  for  the  defendants,  seems  to  relate  not  to 
McPhillips  and  Fisher,  but  to  the  men  who,  it  was  claimed,  were 
served  with  liquor  on  the  premises  on  August  12,  1900. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

McLaughlin  and  Lauohlin,  J  J.,  concurred ;  Van  Brunt,  P,  J., 
and  O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  dissent.  The  majority  of  the  court  rest  their  decision  upon  the 
weight  to  be  given  to  the  evidence  of  McPhillips  and  Fisher  as  to 
the  sale  of  liquor  to  them  on  September  9, 1900.  It  is  said  that  the 
verdict  should  be  set  aside  because  it  is  against  the  weight  of  their 
positive  evidence,  " unimpeached "  and  "uncontradicted."  This 
characterization  does  not  seem  to  me  to  be  borne  out  by  the  facts ; 
and  it  is  predicated  upon  the  proposition  that,  because  they  were  excise 
agents,  they  "  are  not  to  be  ranged  in  the  same  category  of  witnesses 
as  persons  hired  to  procure  evidence,  nor  even  as  detectives." 

I  am  aware  that  the  court  h.is  so  stated  in  the  two  cases  referred 
to  in  the  opinion ;  but  upon  reflection  I  am  not  prepared  to  assent  to 
this  view.  These  men,  as  the  evidence  shows,  were  employed  by 
the  State  and  were  actively  engaged  in  an  attempt  to  find  the  evi- 
dence upon  which  they  could  break  Rorphuro's  license ;  and  their 
interest  and  zeal  in  this  direction  are  abundantly  established  by  this 
record,  because,  apart  from  their  former  attempts,  it  appears  that 
on  tliis  particular  date  they  endeavored  on  four  separate  occasions 
to  tempt  Rorphuro,  by  ordering  liquor  without  a  rtieal,  to  violate 
the  law.  These  witnesses  do  not  rely  at  all  upon  any  violation 
observed  with  respect  to  selling  liquor  without  meals  to  others  on 
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tliat  day,  but,  taking  their  evidence  at  its  best,  they  would  have  the 
jury  believe  that  they  had  succeeded,  after  four  attempts,  in  obtain- 
ing liquor  on  that  Sunday  without  some  food  being  served  at  the 
same  time.  To  say  that  this  evidence  is  to  be  accepted  without 
question,  and  is  to  be  characterized  as  unimpeachable,  is  going  fur- 
ther on  the  subject  of  credibility  to  be  given  to  such  evidence  than 
any  other  authority  to  which  my  attention  has  ever  been  called.  If 
the  case  stood  upon  their  uncontradicted  evidence,  I  still  think  there 
would  be  a  question  for  the  jury,  because  the  animus  of  the  wit- 
nesses, tlieir  undoubted  interest  in  the  quest  which  they  were 
making,  their  manifest  desire  to  obtain  the  evidence,  and  the  per- 
sistency with  which  they  continued  upon  the  four  occasions  to  tempt 
the  waiters  to  furnish  them  with  liquor  without  food,  left  the  ques- 
tion of  their  credibility,  it  seems  to  me,  one  of  fact  for  the  jury. 
"We  have,  however,  as  against  their  evidence,  that  given  by  the  pro- 
prietor, the  policeman  and  others  on  behalf  of  the  owner  of  the 
hotel,  which  contradicts  the  statements  of  these  two  witnesses  as  to 
the  alleged  violations  of  that  law  on  that  day. 

Rorphuro,  against  whom  and  his  bondsman  it  is  endeavored 
to  recover  the  penalty  of  the  bond  because  of  a  breach  of  its 
<!ondition,  held  a  hotel  license;  and  he  had,  therefore,  the  right, 
when  serving  food,  to  supply  guests  with  drinks.  This  place 
of  Rorphuro's  was  a  resort  patronized  by  the  general  public,  and 
principally  by  persons  of  moderate  means.  They  are  as  much 
entitled  to  have  a  drink  served  with  their  meals  or  with  food  as  the 
patrons  of  our  larger  hotels  or  clubs.  The  zeal  and  persistency  of 
these  agents  in  tempting  this  hotelkeeper  on  four  separate  occa- 
sions, if  their  testimony  is  to  be  believed,  to  violate  the  law,  displays 
a  special  interest  in  establishing  a  violation  in  this  place,  and  their 
credibility  was  properly  submitted  to  the  jury. 

Therefore,  I  do  not  think  that  the  verdict  is  against  the  weight 
of  evidence,  and  there  being  peculiarly  a  question  of  fact  for  the 
jury,  to  be  resolved  upon  their  view  of  the  credibility  to  be  attached 
to  the  testimony  of  the  respective  witnesses,  we  should  not  interfere 
with  the  verdict,  and  the  judgment  accordingly  should  be  affirmed. 

Van  Brunt,*  P.  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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Thebbsa  Goldsmith,  Respondent,  v.  Lora  C.  Schroedee, 

Appellant. 

landlord  and  tenant — jxnoer  of  the  lessor* s  agent  to  accept  a  surrender  cf  the 
demised  premises  —  loTiat  lease  does  not  provide  for  payment  of  the  rent  in  advance. 

An  agent  of  a  lessor,  who  has  authority,  without  consulting  with  the  lessor,  to 
modify  the  provisions  of  a  lease  by  reducing  the  rent  reserved  therein,  has 
power,  for  a  valid  consideration  passing  from  the  lessee,  to  waive  a  provision 
in  the  lease  that  no  surrender  of  the  premises  shall  be  valid  unless  accepted 
by  the  landlord  in  writing,  and  to  accept  such  a  surrender  orally. 

If,  in  reliance  upon  the  agreement  with  the  agent,  the  lessee  pays  a  month's  rent 
in  advance  and  vacates  the  premises  before  the  expiration  of  such  month,  and 
the  lessor  then  takes  possession  of  the  premises  and  relets  them  for  a  term 
extending  beyond  the  teim  of  the  original  lease,  the  lessee  cannot  he  held 
responsible  for  rent  accruing  after  she  has  vacated  the  premises,  at  least  where 
she  received  no  notice  from  the  lessor  that  the  arrangement  with  the  agent  wiU 
not  be  carried  out. 

Where  a  lease  provides  for  the  payment  of  an  annual  rent  of  $1,500  in  equal 
monthly  installments  on  the  first  day  of  each  and  every  month  during  the  term, 
the  monthly  payments  are  for  the  rent  which  accrued  during  the  preceding 
month. 

Appeal  by  the  defeudant,  Lora  C.  Schroeder,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  June, 
1903,  upon  the  verdict  of  a  jury,  rendered  by  direction  of  the 
court,  and  also  from  an  order  bearing  date  the  17th  day  of  June, 
1903,  and  entered  in  said  clerk's  office,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

William  T.  Read^  for  the  appellant. 

Nathan  Ottinger^  for  the  respondent. 

Inoraham,  J. : 

There  are  two  causes  of  action  alleged  in  the  complaint,  both 
based  upon  a  lease  by  the  plaintiff  to  the  defendant  of  certain  prem- 
ises therein  described.  A  copy  of  the  lease  is  annexed  to  the  com- 
plaint, and  by  it  the  plaintiff  leased  to  the  defendant  an  apartment  in 
the  house  No.  2  West  Ninety -fourth  street,  in  the  city  of  New  York, 
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for  the  term  of  one  year  seven  and  one-half  months,  commencing 
Febraary  15,  1902,  and  ending  October  1,  1903,  at  an  annual  rent 
of  $1,500,  payable  in  equal  payments  of  $125  on  the  first  day  of 
each  and  every  month.  The  lease  contained  a  provision  by  which, 
"in  case  of  default  in  any  of  the  covenants,  the  landlord  may 
resume  possession  of  the  premises  and  relet  the  same  for  the  remain- 
der of  the  term  at  the  best  rent  that  she  can  obtain  for  account  of 
the  tenant,  who  shall  make  good  any  deficiency,"  and  that  "  no  sur- 
render before  the  expiration  of  the  term  demised,  of  the  flat  herein 
leased  to  said  tenant,  shall  be  valid  unless  accepted  by  the  landlord 
in  writing."  By  the  first  cause  of  action  the  plaintiff  seeks  to 
recover  the  rent  for  the  months  of  September,  October,  November 
and  December,  1902,  and  for  a  second  cause  of  action  it  is  alleged 
that  the  defendant  failed  to  pay  the  rent  provided  for  in  said  agree- 
ment, and  that  by  reason  of  such  failure,  and  on  or  about  tlie  Ist 
day  of  January,  1903,  the  plaintiff,  pursuant  to  the  terms,  conditions 
and  provisions  of  said  agreement,  re-entered  the  premises  therein 
described  and  took  possession  thereof  as  agent  of  the  defendant,  and 
not  otherwise,  and  rented  the  said  premises  for  the  account  of  the 
defendant  at  the  rate  of  $1,200  per  annum,  and  the  plaintiff  seeks 
to  recover  the  difference  between  the  amount  received  from  the 
first  of  January  to  the  first  of  October  and  the  amount  that  the 
defendant  agreed  to  pay  for  that  term.  The  defendant  admits  the 
making  of  tlie  lease,  denies  certain  of  the  allegations  of  the  com- 
plaint, and  alleges  as  a  separate  defense  that  before  the  rent  claimed 
in  the  complaint  became  due  the  defendant  surrendered  to  the 
plaintiff  the  demised  premises  and  all  the  residue  of  the  unexpired 
term,  and  the  plaintiff  accepted  such  surrender  and  took  possession 
of  the  premises. 

The  case  coming  on  for  trial  before  the  court  and  a  jury,  the 
plaintiff  proved  that  the  defendant  took  possession  of  the  premises 
prior  to  the  15th  of  February,  1902 ,  that  she  paid  rent  up  to  the 
fifteenth  of  September,  but  had  not  paid  anything  since ;  that  she 
vacated  the  premises  in  the  early  part  of  September,  1902 ;  that  the 
agent  of  the  plaintiff  then  endeavored  to  procure  a  tenant  for  the 
premises  and  succeeded  in  renting  the  same  for  the  account  of  the 
defendant  on  the  9th  of  December,  1902.  This  lease  of  the  premises 
was  at  the  rate  of  $1,200  a  year,  from  January  1  to  October  1, 1903, 
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and  $1,500  for  the  year  extending  from  October  1, 1903,  to  October 
1,  1904.  The  plaintiff  having  rested,  the  defendant  testified  that  in 
the  early  part  of  August  she  had  a  conversation  with  Smith,  the 
plaintiffs  agent,  at  which  she  said  that  on  account  of  her  children 
she  was  going  to  the  country  and  would  give  up  the  apartment ; 
that  she  would  pay  one  month's  rent  in  advance  and  that  woald 
£;ive  him  an  opportunity  of  renting  it ;  that  he  took  the  money,  said 
"  all  right "  or  "  very  well,"  and  gave  her  a  receipt  which  was  intro- 
duced in  evidence.  That  receipt  was  dated  August  25,  1902,  and 
was  for  the  rent  from  August  fifteenth  to  September  fifteenth.  She 
further  testified  that  there  was  nothing  else  said ;  that  prior  to  the 
fifteenth  of  September  she  removed  her  furniture  from  the  apart- 
ment, and  that  no  claim  or  demand  was  made  upon  her  for  the  rent 
from  that  time  until  the  commencement  of  the  action.  Smith  testi- 
fied that  his  firm  had  been  acting  as  agent  for  the  plaintiff  in  rela- 
tion to  the  apartment  house  in  question ;  that  he  collected  rent  for 
the  plaintiff  and  made  repairs  upon  her  property ;  that  when  he 
rented  an  apartment  for  the  plaintiff  he  sent  a  lease  to  the  plaintiff 
for  her  signature ;  that  his  firm  managed  the  property  for  the  plain- 
tiff ,  that  after  the  lease  was  executed  his  firm  agreed  with  the 
defendant  to  reduce  the  rent  from  $1,500  to  $1,400  per  annum,  and 
wrote  a  letter  to  the  defendant  in  which  it  was  stated  that  "  It  is 
understood  between  us  that  your  actual  rent  for  the  5th  flat  South 
at  2  West  94th  Street  is  to  be  $1,400  per  annum,  or  $116.67  per 
month  ; "  and  the  witness  stated  that  this  phrase  in  the  letter,  "  It 
is  understood  between  us "  referred  to  an  understanding  between 
his  firm  and  the  defendant ;  that  from  time  to  time,  without  con- 
ference with  the  plamtiff,  the  witness  ordered  repairs  and  modified 
the  terms  of  the  leases  of  the  house,  and  the  witness  did  not  deny 
the  conversation  with  the  defendant  to  which  she  testified. 

After  the  defendant  rested,  the  plaintiff's  counsel  moved  to  strike 
out  the  testimony  of  the  defendant  in  regard  to  the  conversation 
with  Smith  in  which  he  said  *'  very  well "  to  the  request  that  the 
defendant  pay  a  month  in  advance  and  give  up  the  apartment,  on  the 
ground  that  there  was  no  evidence  that  the  agent  was  authorized  to 
accept  any  surrender,  and  also  upon  the  ground  that  the  lease  pro- 
vides that  a  surrender  can  only  be  had  by  an  acceptance  on  the  part 
of  the  landlord  in  writing.    That  motion  was  granted,  and  the 
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defendant's  counsel  excepted.  The  defendant's  counsel  then  asked 
to  go  to  the  jury  on  the  question  as  to  whether  Smith  was  such 
general  agent  of  the  plaintiff  as  to  be  authorized  to  accept  the  sur- 
render, and  as  to  whether  or  not  he  did  actually  accept  a  surrender  of 
tite  premises.  The  court  denied  this  motion,  the  defendant  excepted, 
and  the  court  thereupon  directed  a  verdict  for  the  plaintiff. 

Upon  this  evidence  it  was  competent  for  the  jury  to  find  that 
these  agents  had  authority  from  the  plaintiff  to  make  leases  of  the 
premises,  to  modify  leases  when  made,  or  to  accept  a  surrender  of 
the  property  leased.  If  they  had  a  right  as  plaintiff's  agents  to 
modify  a  lease  by  reducing  the  rent,  they  certainly  had  authority  to 
modify  tlie  lease  by  accepting  a  surrender  of  the  premises,  and  a 
right  to  modify  or  waive  the  written  provision  in  the  lease  that  no 
surrender  would  be  valid  except  in  writing.  The  effect  of  the 
agent's  testimony  was  that  he  had  authority  to  modify  leases  made 
by  him  on  the  part  of  the  plaintiff  without  consulting  with  lier ; 
and  an  agreement  for  a  surrender  of  the  premises,  based  upon  a 
valid  consideration,  would  certainly  be  no  greater  modification  of 
the  lease  than  an  agreement  to  reduce  the  amount  of  rent  $100  a 
year,  which  it  was  conceded  that  the  agent  did  on  behalf  of  the 
plaintiff.  It  was  error,  therefore,  to  strike  out  the  testimony  of  tliQ 
defendant  as  to  the  agreement  with  Smitli. 

We  think  also  that  it  was  npon  this  evidence  a  question  for  the 
jury  as  to  whether  or  not  there  was  an  actual  surrender  of  the  lease 
and  an  acceptance  by  the  agent  of  rent  in  advance  for  the  month 
ending  September  fifteenth  as  a  consideration  for  this  agreement  to 
end  the  term  on  that  day.  If  the  defendant  called  upon  the  agent 
of  the  plaintiff  in  August  and  said  that  she  would  give  up  the 
apartment  and  would  pay  one  month's  rent  in  advance  to  give  him 
an  opportunity  of  renting  it,  and  if  the  agent  said  that  was  all  right 
and  accepted  the  payment  of  one  month's  rent  m  advance,  and  the 
defendant,  acting  on  the  agreement,  delivered  possession  of  the 
premises  to  the  plaintiff  who,  under  the  agreement,  took  possessioa 
of  the  premises  and,  without  notice  to  the  defendant  that  it  was  for 
her  account,  rented  them  for  a  term  extending  beyond  the  defend- 
ant's term,  there  was  evidence  to  justify  a  finding  that  the  agent  for 
a  valuable  consideration  had  accepted  a  surrender  of  the  term  from 
App.  Div.— Vol.  XCIII.        14 
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the  fifteenth  of  September.  The  consideration  for  this  surrender 
was  the  payment  of  the  rent  in  advance  when  no  rent  was  due  nntil 
the  first  or  fifteenth  of  September,  and  the  delivery  of  possession  of 
the  premises  by  the  defendant.  This  was  in  effect  a  new  agreement 
which  modified  the  lease.  It  was  based  upon  a  valid  consideration, 
and  by  it  the  term  demised  was  to  end  on  the  15th  of  September, 
1902,  instead  of  the  first  of  October  in  the  following  year ;  and  if 
the  agent  had  authority  to  make  such  an  agreement  and  did  in 
terms  make  it,  I  can  see  no  reason  why  it  should  not  have  the  eflfect 
of  terminating  the  obligation  of  the  defendant  to  pay  the  rent  for 
a  period  after  September  15,  1902.  If  this  agreement  was  made, 
certainly  the  defendant  could  not  be  held  responsible  for  the  rent 
after  the  plaintiff  had  taken  possession  of  the  premises,  without 
some  notice  to  her  that  the  understanding  would  not  be  carried  out. 
There  was  no  provision  in  the  lease  that  the  rent  was  payable  in 
advance.  The  defendant  agreed  to  pay  an  annual  rent  of  $1,500 
payable  in  equal  monthly  payments  on  the  first  day  of  each  and 
every  month  during  the  term ;  but  this  is  not  stated  to-be  in  advance. 
The  payment  was  to  be  made  on  the  fii*st  day  of  each  month  for 
the  rent  that  had  accrued  for  the  preceding  month. 

I  think,  therefore,  that  upon  the  testimony  there  was  evidence 
to  justify  the  jury  in  finding  that  Smith  was  the  agent  of  the  plain- 
tiff and  had  authority  to  make  and  modify  leases  for  the  premises 
m  question,  and  that  the  evidence  of  the  defendant  as  to  the  agree- 
ment was  competent  under  her  defense,  and  that  it  was  competent 
for  the  jury  to  find  that  the  lease  was  modified  by  making  it  end 
on  the  15th  of  September,  1902 ;  and  if  the  defendant  delivered 
the  possession  of  the  premises  to  the  plaintiff  or  her  agent  under 
the  agreement,  the  liability  of  the  defendant  for  rent  ceased  on  the 
15th  of  September,  1902^  and  the  plaintiff  was  not  entitled  to 
recover.  It  follows  that  it  was  error  to  strike  out  the  testimony  of 
the  defendant  as  to  her  agreement  with  Smith,  and  that  upon  the 
evidence  that  was  a  question  for  the  jury. 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  O'Brien  and  Hatch,  JJ.,  concurred. 
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Lauohlin,  J.  (concurring) : 

I  concur  in  the  result  upon  the  ground  that  even  though  the  agent, 
in  view  of  the  express  provision  of  the  lease  regulating  the  method 
of  surrender,  was  not  authorized  to  accept  a  surrender  of  the  prem- 
ises, jet  the  landlord  having  subsequently  accepted  possession,  this 
constituted  a  ratification  of  the  terms  of  surrender  which  presum- 
ably were  communicated  to  him.  The  subsequent  possession  of 
the  landlord  was  obtained  through  the  arrangement  made  by  the 
tenant  with  his  agents.  He  could  not  accept  part  and  repudiate 
part,  at  least  not  without  first  notifying  the  tenant  and  giving  her 
an  opportunity  to  pay  the  rent.  But  for  the  attempted  surrender 
to  the  agent  the  landlord  could  not  have  obtained  possession. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


John  D.  Bakeeto,  Respondent,  v,  Yiotor  Heitry  Rothschild, 

Appellant. 

Actum  an  contract  —  bill  of  particulars  of  the  instanee$  toTierein  the  defendant  claims 
that  the  plaintiff  did  not  comply  with  the  contract. 

Where  the  answer  interposed  in  an  action  upon  a  contract  denies  the  plaintiffs 
allegation  of  performance,  the  defendant  will  not  be  required  to  state  the  par- 
ticulars of  his  denial,  nor,  if  he  specifies  certain  instances  wherein  the  plaintiff 
has  failed  to  comply  with  the  contract,  will  he  be  required  to  furnish  the  par- 
ticulars of  the  instances  specified. 

Appeal  by  the  defendant,  Victor  Henry  Rothschild,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
the  16th  day  of  December,  1903,  requiring  the  defendant  to  serve  a 
bill  of  particulars. 

Abraham  Benedict^  for  the  appellant. 

Moses  R.  Ryttmberg^  for  the  respondent. 

Ihgraham,  J. : 

It  was  stated  by  the  court  below  in  granting  this  motion,  and  is 
conceded  by  the  respondent  upon  this  appeal,  that  if  the  defendant 
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bad  contented  liimself  with  a  denial  of  the  plaintiff's  allegation  of 
performance,  he  would  not  have  been  required  to  state  the  particu- 
lars of  his  denial ;  but  it  was  held  that  because,  not  content  with  the 
denial,  he  specified  certain  particulars  in  which  the  plaintiff  had 
failed  to  comply  with  his  contract,  he  should  be  required  to  furnish 
the  particulars  of  the  instances  specified.  To  entitle  the  plaintiff  to 
recover  under  the  contract,  he  must  allege  and  prove  that  he  per- 
formed the  contract  so  far  as  it  called  upon  him  to  perform  it,  and 
the  defendant  should  not  be  required  to  specify  his  evidence  by 
which  he  expects  to  disprove  the  plaintiff's  allegation  of  perform- 
ance. For  that  purpose  he  will  be  entitled  to  use  any  evidence 
available,  and  should  not  be  limited,  which  would  be  the  effect  of 
requiring  him  to  furnish  the  particulars  asked  for. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Van   Beunt,   P.  J.,   Patterson,   Hatch  and   Lauohlin,   JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  Yoek  ex  rel.  The  F.  P. 
Bhumgara  Company,  Respondent,  v,  James  L.  Wells,  President, 
and  Others,  as  Commissioners  of  Taxes  and  Assessments,  Consti- 
tuting the  Board  of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants. 

Taxation  of  corporations — th^  asseaaori  cannot  disregard  an  unimpeached  wrifted 
statement  JUed  hy  tlte  corporation  —  certiorari  to  review  an  assessment  —  where  the 
return  raises  an  issue  of  fact,  testimony  mvst  be  taken  —  what  return  does  net 
raise  an  issue  of  fact. 

Where  a  corporation,  assessed  for  the  purposes  of  taxation  by  the  commissionera 
of  taxes  and  assessments  of  the  cit}*  of  New  York,  applies  for  a  reduction  of 
its  assessment  and  files  with  the  tax  commissioners  a  verified  statement  sho'w- 
ing  its  financial  condition,  if  the  commissioners  are  not  satisfied  with  such  state- 
ment, they  may  require  further  information  from  the  corporation;  if,  however, 
they  neglect  to  do  so,  they  may  not  disregard  the  statement  simply  because 
they  believe,  without  any  other  grounds  for  such  belief  than  their  mere  sur- 
mise, that  it  is  untrue. 
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Wbere  an  issue  of  fact  is  raised  by  the  petition  for,  and  the  return  to,  a  writ  of 
certiorari  obtained  by  the  corporation  to  review  the  action  of  the  commissioners 
in  refusing  to  reduce  the  amount  of  the  assessment  to  the  sum  shown  by  the 
statement,  it  is  the  duty  of  the  court  to  take  testimony  upon  such  issue  or  send 
the  matter  to  a  referee  for  that  purpose. 

Where,  however,  the  return  denies  that  the  assessment  is  illegal,  erroneous  or 
unequal,  but  does  not  deny  the  facts  set  forth  in  the  petition,  such  denials  are 
mere  conclusions  which  do  not  raise  any  issue  of  fact,  and  the  Special  Term 
may  properly  grant  a  reduction  of  the  assessment  and  need  not  take  or  direct 
the  taking  of  testimony. 

Vas  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendants,  James  L.  Wells,  president,  and 
others,  as  commissioners  of  taxes  and  assessments,  constituting  the 
board  of  taxes  and  assessments  of  the  city  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  26th  day  of  January,  1904,  reducing  an  assessment  upon  the 
relator's  personal  property  and  denying  the  defendants'  motion  that 
testimony  be  taken. 

George  S.  Coleman,  for  the  appellants. 

Henry  W,  Rudd,  for  the  respondent. 

McLaughlin,  J. : 

An  assessment  of  $60,000  was  imposed  upon  the  relator's  prop- 
erty for  the  year  1902.  After  the  same  had  been  made,  and  while 
the  assessment  books  were  open  for  correction,  the  relator  applied 
for  a  reduction  thereof  and  filed  with  the  tax  commissioners  a  veri- 
fied statement  showing  its  financial  condition  for  the  purposes  of 
taxation  for  the  year  named.  According  to  this  statement  its  gross 
assets  were  $52,456.73,  of  which  $17,579.53  consisted  of  "imported 
merchandise  in  original  packages  in  bonded  warehouse  "  and  its 
indebtedness,  $33,915.67.  Upon  this  statement,  the  truth  of  which 
80  far  as  appears  was  then  unquestioned  by  the  tax  commissioners, 
the  relator's  assessment  was  reduced  from  $60,000  to  $18,540,  the 
latter  figure  being  reached  by  deducting'the  indebtedness  as  shown 
hy  the  statement  from  the  gross  assets.  No  deduction,  however, 
was  made  for  the  imported  merchandise  in  original  packages  in 
landed  warehouse  amounting  to  $17,579.53.  Thereafter  the  relator, 
claiming  to  have  been  aggrieved  by  the  assessment,  inasmuch  as  the 
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value  of  the  imported  merchandise  was  not  deducted,  upon  a  peti- 
tion setting  out  the  foregoing  facts,  obtained  a  writ  of  certiorari  to 
review  the  proceedings  of  the  commissioners.  In  the  return  to  the 
writ  the  commissioners  alleged  that  the  imported  merchandise  in 
original  packages  was  not  deducted  because  the  verified  statement 
was  filed  by  the  relator  "  only  two  business  days  before  the  tax 
books  closed  under  the  provisions  of  the  Greater  New  York  Char- 
ter, and  under  the  press  of  business  at  that  time  we  were  unable  to 
verify  the  statements  so  made  by  the  relator  or  ascertain  the  details 
with  regard  to  its  assets  and  liabilities.  The  statement  did  not  dis- 
close what  portion  of  such  accounts  had  been  incurred  in  the  purchase 
of  imported  merchandise  in  the  original  packages,  and  as  we  were 
informed  that  the  relator's  business  consisted  in  a  large  part  of  buy- 
ing and  selling  such  imported  merchandise,  the  statement  appeared  to 
us  utterly  unsatisfactory.  For  all  of  these  reasons  we  were  led  to 
disbelieve  the  statement  of  relator."  The  return  further  alleges 
that  the  commissioners  "  were  unable  to  ascertain  whether  any  of  such 
accounts  payable  were  incurred  in  the  purchase  of  imported  merchan- 
dise in  the  original  packages  which  are  non-taxable  by  us,  or  whether 
the  relator  had  borrowed  money  to  pay  for  such  imported  mer- 
chandise in  the  original  packages,  or  what  portion  of  the  bills  and 
accounts  payable  were  directly  or  indirectly  incurred  in  the  pur- 
chase of  such  imported  merchandise  in  the  original  packages,  but 
we  assumed  that  of  such  indebtedness  at  least  the  sum  of  $17,579 
was  so  incurred  directly  or  indirectly  and,  therefore,  did  not  deduct 
the  amount  of  suah  imported  merchandise  owned  by  relator  as  dis- 
closed by  such  statement  to  be  of  the  value  of  $17,579.  We 
accordingly  deemed  the  sum  of  $18,540  to  be  the  sum  for  which 
the  relator  was  lawfully  and  justly  assessable  upon  its  personal 
property.     *     *     * " 

Upon  the  matter  coming  on  to  be  heard  before  the  Special  Term 
the  relator  moved  upon  the  petition,  writ  and  return  thereto,  for 
judgment  as  prayed  for  in  the  petition  and  that  the  assessment  be 
reduced  to  the  sum  of  $961.  The  defendants  moved  that  the  writ 
be  quashed  upon  the  ground  that  the  relator  had  failed  to  produce 
testimony  to  support  the  allegations  of  the  petition,  and  if  such 
motion  should  be  denied,  that  the  court  take  testimony  upon  the  issues 
raised  by  the  petition  and  return,  or  appoint  a  referee  for  that  pur- 
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pose.    The  relator's  motion  was  granted  and  the  defendants  have 
appealed. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be 
affirmed.  The  verified  statement  filed  by  the  relator  showed  its 
assets,  indebtedness  and  the  amount  of  personal  property  which  was 
not  subject  to  assessment.  This  statement  was  not  contradicted, 
nor  was  it  disputed  in  any  way.  The  assumption  on  the  part  of  the 
commissioners  that  some  part  of  the  indebtedness  might  possibly 
have  been  incurred  in  the  purchase  of  non-taxable  property  was  not 
only  unsupported  by  evidence,  but  was  contradicted  by  the  state- 
ment itself.  It  appeared  therein  that  the  relator  was  asked  :  ^^  Has 
any  portion  of  above  indebtedness  been  contracted  or  incurred 
in  the  purchase  of  non-taxable  property  or  securities  ?  *  *  *  " 
To  which  it  answered,  "  No."  There  being  nothing,  therefore,  to 
contradict  this  evidence  the  commissioners  could  not  arbitrarily  dis- 
regard it.  {People  ex  rel.  Edison  General  Electric  Co,  v.  Barker^ 
141  N.  Y.  251 ;  People  ex  rel.  Consolidated  Gas  Co.  v.  Feitner^  78 
App.  Div.  313.)  If  they  were  not  satisfied  with  the  statement  they 
could  have  required  fuiiiher  information  from  the  relator  on  that 
subject.  This,  however,  they  did  not  do.  Having  accepted  it  as 
true  it  is  no  answer  when  the  validity  of  the  assessment  is  chal- 
lenged, to  allege  that  they  did  not  believe  what  was  therein  stated. 
Official  acts  must  have  something  more  for  their  support  when 
brought  under  judicial  review  than  a  mere  surmise  or  belief.  Tliere 
must  underlie  the  belief  some  evidence  tending  to  justify  it. 
Assessing  officers  cannot  act  arbitrarily.  When  evidence  is  laid 
before  them  as  to  the  existence  of  certain  facts  they  are  bound  to 
consider  and  act  upon  it.  Of  course  they  are  not  bound  by  state- 
ments which  are  contradicted  and  which  they  disbelieve  where  good 
reasons  exist  for  such  disbelief  {People  ex  rel.  Manhattan  Railway 
Co.  V.  Barker^  146  N.  Y.  314),  but  where  a  statement  is  made,  the 
truth  of  which  is  not  disputed,  a  mere  surmise  that  it  may  not  be 
true  does  not  justify  assessing  officers  in  rejecting  such  statement  or 
acting  otherwise  than  in  accordance  therewith.  Here,  the  verified 
statement  filed  by  the  relator  with  the  commissioners  disclosed  the 
relator's  property  and  that  part  of  it  which  was  assessable.  The 
facts  being  undisputed,  the  same  were  conclusive  and  entitled  the 
relator  to  have  its  assessment  reduced  to  the  amount  to  which  the 
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Special  Term  reduced  it.  {People  ex  reL  Edison  Electric  lUumi- 
nating  Co.  v.  Barker^  139  N.  Y.  63.)  But  the  appellants  insist  that 
the  Special  Term,  instead  of  reducing  the  assessment,  should  have 
taken  testimony  bearing  upon  the  issues  involved,  or  sent  tlie  matter 
to  a  referee  for  that  purpose.  This  is  undoubtedly  true  if  an  issue 
of  fact  were  raised  by  the  petition  for  and  the  return  to  the  writ. 
{People  ex  rel,  Thomson  v.  Feitixer^  168  N.  Y.  441  ;  People  ex  reh 
Bronx  Gas  Co,  v.  Feiim^r^  43  App.  Div.  198 ;  People  ex  rel,  Broad- 
way Realty  Co.  v.  Feitner^  61  id.  156 ;  affd.  on  prevailing  opinion 
below,  168  N.  Y.  661  ;  People  ex  rel,  Citizeris*  Lighting  Co.  v. 
Feitner,  81  App.  Div.  118.)  Here,  there  was  no  issue  of  fact  raised 
by  the  petition  and  return.  It  is  true  in  the  return  the  commis- 
sioners denied  that  the  assessment  was  erroneous  by  reason  of  over- 
valuation or  was  unequal  in  that  it  was  made  at  a  higher  propor- 
tionate valuation  than  other  real  or  personal  property  on  the  same 
roll,  or  that  the  same  was  upon  any  of  the  grounds  illegal,  errone- 
ous or  void.  But  the  facts  set  out  in  the  petition  upon  whicli  such 
claims  were  made  were  not  denied,  and,  therefore,  these  denials 
were  mere  conclusions,  unsupported  by  and  contrary  to  the  admitted 
facts.  This  being  the  situation  the  court  at  Special  Term  properly 
denied  defendants'  motion  to  quash  the  writ  or  take  evidence,  ancL^ 
properly  granted  relator's  motion  to  reduce  the  assessment. 

The  order  appealed  from,  therefore,  nmst  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Patterson  and  Lauohlin,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
dissented. 

O'Brien,  J.  (concurring) : 

The  question  of  whether  there  could  be  a  new  assessment  at 
Special  Term  upon  new  evidence  taken  was  directly  presented  in  Peo- 
ple ex  rel.  Citizens'*  Lighting  Co.  v.  Feitner  (81  App.  Div.  118),  and 
my  view  then  was  that  that  could  not  be  done ;  but  the  majority  of  this 
court  thought  otherwise.  If  the  relator  under  the  decisions  of  this 
court  has  a  right  to  have  a  reassessment  by  the  Special  Term,  no 
good  reason  is  suggested  why  the  same  right  should  not  be  accorded 
to  the  tax  commissioners.  The  present  view  of  the  majority,  as  I 
read  the  opinion,  is  against  reassessment  by  the  court  on  the  appli- 
cation of  the  city  and  that  the  validity  and  correctness  of  the  tax 
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must  depend  upon  the  facts  before  the  commissioners  when  the  tax 
is  imposed.  If  the  city  will  not  be  allowed  to  introduce  additional 
testimony  on  the  hearing  at  the  Special  Term  to  sustain  their  deter- 
mination, it  seems  to  me  for  the  reasons  stated  in  People  ex  reL 
Citizen^  Lighting  Co.  v.  Feitner  {mpra)  that  one  assailing  the  tax 
has  no  greater  right.  The  present  decision  inclining  to  the  view, 
therefore,  that  there  should  be  no  reassessment  by  the  court  at 
Special  Term,  I  concur  in  the  result. 

Vak  Brunt,  P.  J.  (dissenting) : 

I  dissent.  The  facts  set  out  in  the  petition  were  denied,  and 
nnaer  the  decisions  of  this  court,  as  I  understand  them,  the  defend- 
ants were  entitled  to  ofEer  evidence  as  a  matter  of  right. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Bbhys  W.  Corbbt,  Respondent,  v.  Manhattan  Brass  Company, 

Appellant. 

Agreement  by  a  manufacturer  of  a  patented  article  to  pay  royalties  to  the  inventor  — 

construction  thereof. 

The  iDventor  of  a  bicycle  lamp  made  an  agreement  with  a  manufacturing  cor- 
poration, by  which  such  corporation  agreed  to  manufacture  and  sell  the  lamps 
and  pay  him  a  royalty  of  twelve  and  a  half  cents  upon  each  lamp  so  manufac- 
tured and  sold.  The  agreement  further  provided  that  the  corporation  "  hereby 
further  promises  and  agrees  that  the  royalty  on  lamps  shall  not  in  any  year  net 
the  party  of  the  first  part  (the  inventor)  less  than  Five  hundred  dollars  ($500),  and 
in  the  event  of  said  royalty  netting  the  party  of  the  first  part  less  than  Five  hun- 
dred dollars  ($500),  or  in  the  event  of  the  discontinuance  by  the  party  of  the 
second  part  of  the  manufacture  or  sale  of  lamps  embodying  the  improvements 
claimed  in  said  patents,  and  for  which  the  said  party  of  the  second  part  is  liable 
for  royalty,  then  the  said  party  of  the  second  part  hereby  promises  and  agrees  to 
forthwith  assign  the  said  patents  above  referred  to  and  all  rights  thereunder, 
except  as  hereinbefore  specified,  to  said  Ck)rbet,  party  of  the  first  part,  without 
other  consideration  than  the  release  from  paying  further  royalty  or  royalties. 

"  Itis  mutually  understood  and  agreed  that  the  failure  of  the  party  of  the  sec- 
ond part  to  pay  the  minimum  amount  of  royalty  named,  or  the  discontinuance 
of  the  manufacture  or  sale  referred  to,  shall  not  relieve  the  party  of  the  second 
part  from  the  payment  of  such  royalty  or  royalties  as  may  be  due  the  party^  of 
the  first  part  at  the  time  of  such  termination  of  the  contract  and  assignment  of 
the  said  patents  to  the  party  of  the  first  part." 
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Eeld,  that  it  was  optional  with  the  corporation  to  discontinue  the  manufacture 

and  sale  of  the  lamps; 
That  if  it  did  discontinue  such  manufacture  and  sale,  or  if  the  number  of  lamps 

manufactured  and  sold  by  the  corporation  in  any  year  was  not  sufficient  to 

produce  a  royalty  of  $500,  the  inventor  was  entitled  to  a  reassignment  of  the 

patents; 
That  the  corporation  was  not  obliged  to  pay  the  inventor  a  minimum  of  $>'>00  per 

annum  as  royalty  until  such  time  as  it  reassigned  the  patents  to  him;  that  it 

was  only  obliged  to  pay  him  a  royalty  of  twelve  and  a  half  cents  upon  each 

lamp  manufactured  and  sold  by  it. 
Semble,  that  the  corporation  could  not  abandon  the  manufacture  of  the  lamps, 

and,  by  tendering  the  inventor  $500,  hold  the  patents  and  thus  prevent  the 

inventor  from  placing  his  invention  upon  the  market. 
O'Brien,  J.,  dissented. 

Appeal  by  the  defendant,  the  Manhattan  Brass  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th  day 
of  August,  1903,  upon  the  report  of  a  referee. 

George  RyaU^  for  the  appellant. 

JIarrie  C.  Momheim^  for  the  respondent. 

Laughlin,  J. : 

The  action  is  brought  to  recover  money  pursuant  to  the  terms  of 
a  contract  in  writing.  The  plaintiflE  was  the  inventor  of  certain 
improvements  in  bicycle  lamps  on  which  he  had  applied  for  patents. 
On  the  10th  day  of  January,  1895,  the  parties  signed  a  contract  by 
which  the  plaintiff  agreed  to  assign  to  the  defendant  all  patents  for 
such  improvements  obtained  by  him,  and  to  give  the  defendant  the 
exchisive  right  to  manufacture  and  sell  the  same  until  the  expiration 
of  the  patents,  in  consideration  of  which  the  defendant  agreed  to 
pay  the  plaintiff  a  royalty  of  twelve  and  one-half  cents  for  each 
bicycle  lamp  with  said  improvements  that  it  might  sell,  and  to 
account  therefor  semi-annually.  On  the  twenty-fifth  day  of  Sep- 
tember in  the  following  year  this  agreement  was  modified  in  writing. 
It  would  seem  that  in  the  meantime  plaintiff  had  been  engaged  by 
the  defendant  as  a  salesman,  for  the  modified  agreement  recites  that 
in  consideration,  among  other  things,  of  such  employment  he  releases 
the  defendant  from  past  and  future  royalties  on  a  particular  bicycle 
lamp,  which  embodied  one  or  more  of  the  features  of  a  patent 
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granted  to  him,  and  the  defendant  released  the  plaintiff  from  his 
obligation  to  assign  to  it  patents  or  future  improvements  which  he 
might  make  on  bicycle  lamps.  The  agreement,  so  far  as  material 
to  the  present  inquiry,  then  provides  as  follows :  "  The  party  of  the 
second  part  (the  defendant)  *  *  *  hereby  further  promises 
and  agrees  that  the  royalty  on  lamps "  —  other  than  those  from 
which  it  has  been  released  from  accounting  —  "  shall  not  in  any  year 
net  the  party  of  the  first  part  less  than  Five  hundred  dollars  ($500), 
and  in  the  event  of  said  royalty  netting  the  party  of  the  first  part 
less  than  Five  hundred  dollars  ($500),  or  in  the  event  of  the  discon- 
tinuance by  the  party  of  the  second  part  of  the  manufacture  or  sale 
of  lamps  embodying  the  improvements  claimed  in  said  patents,  and 
for  which  the  said  party  of  the  second  part  is  liable  for  royalty,  then 
the  said  party  of  the  second  part  hereby  promises  and  agrees  to 
forthwith  assign  the  said  patents  above  referred  to,  and  all  rights 
thereunder,  except  as  hereinbefore  specified,  to  said  Corbet,  party 
of  the  first  part,  without  other  consideration  than  the  release  from 
paying  further  royalty  or  royalties. 

"  It  is  mutually  understood  and  agreed  that  the  failure  of  the  party 
of  the  second  part  to  pay  the  minimum  amount  of  royalty  named,  or 
the  discontinuance  of  the  manufacture  or  sale  referred  to,  shall  not 
relieve  the  party  of  the  second  part  from  the  payment  of  such 
royalty  or  royalties  as  may  be  due  the  party  of  the  first  part  at  the 
time  of  such  termination  of  ihe  contract  and  assignment  of  the  said 
patents  to  the  party  of  the  first  part." 

The  plaintiff  assigned  certain  patents  to  the  defendant  pursuant 
to  the  agreement,  and  it  accounted  to  him  for  royalties,  at  the  rate 
specified,  on  all  bicycle  lamps  manufactured  thereunder  down  to 
January,  1901.  The  defendant  then  discharged  the  plaintiff  and  he 
thereafter  brought  this  action  to  recover  the  difference  between  tlie 
royalties  at  the  rate  of  $500  per  annum  for  the  years  1897  to  1902, 
inclusive,  and  the  sum  of  $321.39,  being  the  amount  of  the  royalties 
received  prior  to  his  discharge.  The  plaintiff  has  received  royalties 
on  the  lamps  sold  by  the  defendant  pursuant  to  his  patents  at  the 
rate  of  twelve  "and  one-half  cents  per  lamp,  but  he  now  claims  to  be 
entitled  by  virtue  of  the  contract  to  a  minimum  of  $500  per  annum 
for  each  and  every  year  until  such  time  as  the  defendant  shall 
reassign  to  him  the  patents,  which  has  not  been  done.    It  does  not 
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appear  that  the  plaintiff  has  demanded  a  reassignment  of  the  patenta 
or  that  the  defendant  has  tendered  such  reassignment.  It  is  clear 
from  the  terms  of  the  contract  that  it  was  optional  with  the  defend- 
ant whether  to  continue  the  manufacture  or  sale  of  the  lamps 
embodying  the  patents,  but  in  the  event  of  its  discontinuing  such 
manufacture  or  sale  the  plaintiff  was  entitled  to  a  reassignment  of 
the  patents.  The  plaintiff  was  also  entitled  to  a  reassignment  of  the 
patents  if  the  bicycle  lamps  manufactured  and  sold  by  the  defend- 
ant pursuant  to  the  contract  in  any  year  were  not  sufficient  to  pro- 
duce a  royalty  of  $500  to  the  plaintiff  at  twelve  and  one-half  cents 
per  lamp.  It  is  evident  that  the  obligations  of  the  defendant  to  the 
plaintiff  under  the  contract  could  not  be  satisfied  by  the  mere  pay- 
ment of  $600  per  annum.  The  defendant  bound  itself  to  manu- 
facture and  sell  sufficient  bicycle  lamps  to  produce,  at  the  rate  of 
twelve  and  one-half  cents  per  lamp,  a  royalty  of  $500  per  annum  to 
the  plaintiff  or  to  reassign  the  patents.  The  plaintiff  was  interested 
in  the  manufacture  and  sale  of  his  lamps  as  well  as  in  the  royalty, 
and  the  defendant  could  not  abandon  tho  manufacture  or  refrain 
from  manufacturing  and  selling  a  sufficient  number  to  produce  the 
royalty,  at  the  rate  specified,  and  by  tendering  the  plaintiff  $500 
hold  the  patents  and  thus  prevent  the  plaintiff  from  placing  his 
invention  on  the  market.  {Genet  v.  D,  c£i  H.  C.  Co,^  136  N.  Y. 
593,  611.)  Tlie  precise  question  for  decision,  however,  is  whether 
the  defendant  obligated  itself  to  pay  the  plaintiff  $500  per  annum 
until  such  titne  as  it  reassigned  to  him  the  patents.  The  appellant 
contends  that  its  promise  was  to  pay  royalties^  and  that  if  it  sus- 
pended manufacture  or  sale  of  tlie  lamps,  or  if  at  the  end  of  any  year 
it  should  appear  tliat  the  sales  would  not  produce  a  royalty  of 
$500,  the  plaintiff  was  entitled  to  a  reassignment  of  the  patents  at 
his  election.  This  appears  to  be  the  literal  construction  of  the 
agreement.  The  promise  of  the  defendant  is  that  the  ^^royalty^^ 
shall  not  net  the  plaintiff  less  than  $500  in  any  one  year,  and  it  is 
contemplated  that  the  royalty  may  net  him  less,  for  it  is  expressly 
provided  that  in  the  event  of  "  said  royalty  netting  the  party  of 
the  first  part  less  than  five  hundred  dollars"  the  party  of  the  second 
part  shall  forthwith  reassign  the  patents.  The  respondent  lays  stress 
upon  the  last  sentence  of  the  agreement  quoted.  We  think  this 
sheds  no  light  upon  the  true  construction.     It  was  merely  intended 
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to  provide  that  the  reassignraents  of  the  patents  upon  the  diseon- 
tionance  of  the  manufacture  or  sale,  or  upon  the  defendant's  failure 
to  manufacture  and  sell  suflScient  to  produce  a  royalty  of  $500  in 
any  one  year,  should  not  release  the  defendant  from  the  payment  of 
the  royalty  then  due.  It  is  evident  that  in  that  event  there  might 
be  royalty  due  at  the  rate  of  twelve  and  one-half  cents  per  lamp,  so 
that  the  royalty  therein  referred  to  as  not  being  released  is  not 
necessarily  the  minimum  royalty  of  $500. 

Since  the  right  of  the  plaintiff  to  recover  depends  upon  the  con- 
struction of  this  contract,  the  execution  of  which  is  conceded,  the 
judgment  should  be  modified  by  directing  final  judgment  for  the 
defendant,  dismissing  the  complaint,  with  costs  to  the  defendant  of 
the  trial  and  of  the  appeal. 

Van  Brunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concurred; 
O'Brien,  J.,  dissented. 

Judgment  modified  as  directed  in  opinion,  with  costs  to  defend- 
ant of  the  trial  and  of  appeal. 


Charles  Pache,  Appellant,  v.  Bertha  Oppenheim,  as  Executrix, 
etc.,  of  Eliza  Paohe,  Deceased,  Respondent. 

hifnunt  hy  a  husband  of  his  wife's  funeral  expenses  —  reimbursement  from  her 
estate — he  may  bring  the  action  therefor  in  the  New  York  Municipal  Court, 

A  husband  who  pays  bis  wife*8  funeral  expenses  is  entitled  to  reimbursement 
from  the  wife's  estate  for  the  reasonable  expenses  so  incurred. 

Aasuming  that  the  liability  of  the  wife's  estate  to  the  husband  is  based  upon  a 
quasi  contract,  an  action  to  enforce  such  liability  is  an  action  to  recover  dam- 
ages upon  contract  within  the  meaning  of  subdivision  1  of  section  1  of  the 
Kew  York  Municipal  Court  Act  (Laws  of  1902,  chap.  580),  which  confers  on 
such  court  jurisdiction  of  "an  action  to  recover  damages  upon  or  for  breach 
of  contract,  express  or  implied,  other  than  a  promise  to  marry,  where  the  sum 
claimed  does  not  exceed  five  hundred  dollars." 

Appeal,  by  permission,  by  the  plaintiff,  Charles  Pache,  from  an 
order  of  the  Appellate  Term  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  said  court  on  the  23d  day  of  November,  1903, 
whidi  order  affirmed  a  judgment  of  the  Municipal  Court  of  the  city 
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of  New  York,  borough  of  Manhattan,  in  favor  of  the  defendant, 
entered  on  the  9th  day  of  May,  1903,  sustaining  the  defendant's 
demurrer  to  the  plaintiffs  complaint  and  dismissing  the  said 
complaint. 

Omar  Powell^  for  the  appellant. 

Edward  W,  S,  Johnston^  for  the  respondent. 

Patterson,  J. : 

This  action  was  brought  in  the  Municipal  Court  of  the  city  oi 
New  York  and  the  plaintiff  alleged  in  his  complaint  that  Eliza 
Pache  died  at  the  city  and  county  of  New  York  on  the  26th  day  of 
February,  1902;  that  he  was  her  husband;  that  the  defendant  is 
the  executrix  of  the  estate  of  his  deceased  wife  and  duly  qualified 
as  such  executrix ;  that  his  wife  died,  leaving  property  sufficient 
and  ample  to  satisfy  and  pay  all  her  debts  and  funeral  expenses ; 
and  that  one  Stolzenberger,  an  undertaker,  took  charge  of  the 
funeral  arrangements  and  performed  certain  services  in  connection 
therewith  and  furnished  materials  therefor,  for  which  he  rendered 
a  bill  to  the  plaintiff  as  husband  of  the  deceased,  which  bill  the 
plaintiff  paid  and  that  the  charges  therein  were  the  reasonable  value 
of  the  services  rendered  and  the  materials  furnished  by  the  under- 
taker ;  that  the  plaintiff  presented  his  claim  as  one  against  the  estate 
of  his  deceased  wife  and  offered  to  refer  it  and  that  being  refused 
by  the  executrix,  this  action  was  brought. 

Concerning  the  liability  of  the  estate  of  the  deceased  wife  to  the 
husband  for  the  funeral  expenses  thus  paid,  we  must  follow  the 
authorities  in  this  State,  which  hold  that  a  husband  has  a  right  of 
recovery  of  the  reasonable  expenses  incurred  and  actually  paid  in 
connection  with  the  burial,  the  common-law  obligation  of  the  hus- 
band to  provide  for  the  proper  sepulture  of  his  wife  being  a  matter 
which  never  has  been  disputed.  The  necessity  of  providing  for  the 
proper  interment  of  the  remains  of  the  wife  before  an  executor  acts 
or  may  act  indicates  at  once  the  duty  of  the  husband,  and  indeed  it 
was  a  rule  of  the  common  law  that  any  one  in  whose  house  a  person 
died  was  undet*  the  obligation  to  see  to  the  proper  interment  of  the 
remains  of  the  deceased.     (Lord  Denman,  in  Queen  v.  Stewart^  18 
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Ad.  &  El.  773.)  But  notwithstanding  tliis  common-law  obligation,  it 
has  been  held  by  the  courts  of  this  State  that,  under  the  law  as  it 
exists  here,  the  husband,  having  paid  this  reasonable  expense,  may 
recover  from  the  wife's  estate;  and  that  was  distinctly  ruled  ia 
Patterson  v.  Patterson  (59  N.  Y.  574).  The  liabiUty  of  the  estate 
of  the  wife  for  reimbursement  to  the  husband  is  also  recognized 
in  McCue  v.  Garvey  (14  Hun,  562)  where,  upon  the  settlement  oV 
the  accounts  of  a  husband  as  administrator  of  the  estate  of  his 
deceased  wife,  he  was  allowed  out  of  her  estate  the  necessary  and 
proper  funeral  expenses  paid  by  him.  In  Freeman  v.  Coit  (27  Hun, 
450)  Judge  Daniels,  referring  to  Patterson  v.  Patterson  and  McCvs 
v.  Garoey^  says  that  in  this  State  where  such  an  expenditure  has 
been  made  by  the  husband,  and  the  deceased  wife  has  left  a  separate 
estate  owned  by  her,  he  has  been  allowed  to  reimburse  himself  from 
such  estate ;  and  we  held  in  Patterson  v.  Buchanan  (40  App.  Div, 
493)  that  such  an  action  as  this  would  lie.  It  is  argued,  however, 
that  the  decision  in  that  case  has  been  virtually  overruled  by  what 
is  said  by  the  Court  of  Appeals  in  O^Brien  v.  Jackson  (167  N.  Y. 
31),  but  what  was  there  decided  has  no  such  effect,  and  does  not 
apply  here. 

We  agree  with  tlie  Appellate  Term,  therefore,  that  the  plaintiff 
might  recover  upon  the  cause  of  action  asserted  in  the  complaint ; 
but  this  action  was  brought  in  a  Municipal  Cotort,  and  the  learned 
justices  of  the  Appellate  Term  are  of  the  opinion  that  it  could  not 
be  maintained  in  the  Municipal  Court,  because  its  jurisdiction  is 
contined  to  contracts  express  or  implied ;  and  they  considered  that 
the  obligation  sought  to  be  enforced  here  did  not  arise  upon  either 
an  express  or  an  implied  contract,  but  that  there  was  only  a  qua^ 
contractual  relation  of  which  the  Municipal  Court  could  not  take 
jurisdiction.  If  an  executor  is  liable  for  the  expenses  of  the  burial 
of  the  testatrix,  from  that  obligation  the  law  implies  a  promise  to 
him  who,  in  the  absence  or  neglect  of  the  executor,  directs,  not 
oflSciously,  but  from  the  necessity  of  the  case,  a  burial  and  incurs  the 
reasonable  expense  thereof.  {Patterson  v.  Patterson^  supra,)  In 
Sappelyea  v.  liussdl  (1  Daly,  217)  it  is  said  that  it  is  well  settled 
that  an  executor,  if  he  have  sufficient  assets,  is  liable  upon  an  implied 
promise  to  a  third  person,  who,  as  an  act  of  duty  or  necessity,  lias 
provided  for  the  interment  of  the  deceased,  if  the  funeral  was  coa- 
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ducted  in  a  manner  suitable  to  the  testator^s  rank  in  life,  and  the 
charge  is  fair  and  reasonable.  Citing  Tiigwell  v.  IIeym<in  (3  Camp. 
208) ;  Rogers  v.  Price  (3  Younge  &  J.  28) ;  Carrier  v.  Shew  (3  M. 
&  W.  350);  Br  ice  v.  Wilson  (8  Ad.  &  El.  349,  note) ;  Ilapgood  v. 
Houghton  (10  Pick.  154). 

The  learned  Appellate  Term  regarded  the  Municipal  Court  as 
being  without  jurisdiction  to  entertain  this  action,  because  the  obliga- 
tion existing  upon  the  part  of  the  estate  was  one  which  did  not  rest 
eitlier  in  express  or  implied  contract,  but  was  one  that  arises  from 
an  imposed  legal  obligation  which  had  the  status  of  a  quasi  contract ; 
and  they  considered  tliat  a  quasi  contract  was  not  an  implied  con- 
tract within  the  meaning  of  subdivision  1  of  section  1  of  the 
Municii3al  Court  Act  (Laws  of  1902,  chap.  580).  The  provision 
of  law  respecting  the  jurisdiction  of  the  Municipal  Court,  so  far  as 
it  relates  to  the  present  action,  is  as  follows :  Except  as  otherwise 
provided,  the  court  has  jurisdiction  of  "  an  action  to  recover  damages 
upon  or  for  breach  of  contract,  express  or  implied,  other  than  a 
promise  to  marry,  where  the  sum  claimed  does  not  exceed  five 
liundred  dollars."  Of  course,  it  is  understood  that  the  jurisdiction 
of  local  and  inferior  courts  is  not  to  be  extended  or  amplified  by 
construction,  but  is  to  be  confined  within  the  limits  of  that  which 
is  conferred.  But  in  the  case  of  the  Municipal  Court  in  the  city 
of  New  York,  the  jurisdiction  conferred  is  not  simply  of  actions  to 
recover  damages  for  the  breach  of  contract,  express  or  implied,  other 
than  a  promise  to  marry,  but  it  extends  to  an  action  brought  to 
recover  damages  upo7h  contra^t^  express  or  implied.  The  phraseology 
of  this  subdivision  1  of  section  1  of  the  Municipal  Court  Act  indi- 
cates the  purpose  of  the  Legislature  in  the  establishment  of  the 
Municipal  Court  to  define  what  jurisdiction  it  shall  have  in  anions 
upon  contract,  and  it  is  well  understood  that,  for  the  purposes  of 
remedial  justice,  actions,  based  upon  obligations,  not  resting  in  con- 
sent actually  given  or  implied  from  facts,  but  upon  what  are  called 
quasi  or  constructive  contracts,  are  put  in  the  same  category  as 
actions  uj)07i  contract,  express  or  implied,  in  which  the  element  of 
consent  actually  exists,  or  is  to  be  inferred  as  matter  of  fact  from 
the  circumstances  out  of  which  the  obligation  arose. 

In  Wichham  v.  Weil  (17  N.  Y.  Supp.  518)  the  General  Term  of 
the  Court  of  Common  Pleas,  speaking  through  Judge  Pryor,  sums 
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up  the  sitaation  in  a  few  words,  as  follows:  ^^ Three  classes  of 
obligations  are  known  in  law  as  ^  contracts,'  and  are  especially  so  dis- 
tingiushed  for  the  purposes  of  remedial  justice,  namely,  '  express  con- 
tracts,' *  implied  contracts,'  and  *  constructive  contracts.'  ^Express 
contracts '  are  those  the  terms  of  which  are  averred  and  uttered  by 
the  parties.  (Broom  Com.  Law,  250.*)  *  Implied  contracts '  are 
such  as  reason  and  justice  dictate,  and  which  the  law,  therefore, 
presumes  that  every  man  undertakes  to  perform.  (2  Bl.  Comnu 
443.)  *  Constructivo  contracts '  arise  *  when  the  law  prescribes  the 
rights  and  liabilities  of  persons  who  have  not  in  reality  entered  into 
any  contract  at  all,  but  between  whom  circumstances  make  it  just 
that  one  should  have  a  right,  and  the  other  be  subject  to  a  liability, 
fiunilar  to  the  rights  and  liabilities  in  cases  of  express  contract.' " 
These  constructive  contracts  are  qtcasi  contracts. 

l^ow,  an  action  upon  contract  may  be  maintained  on  quasi  con« 
tracts.  As,  for  instance,  actions  for  money  had  and  received 
{Merchants  Bank  of  Macon  v.  HawlSy  7  Ga.  191 ;  60  Am.  Dec. 
394);  money  paid  by  one  person  who  has  been  compelled  to  pay  it, 
and  which  another  should  have  paid  (  WeUs  v.  Porter j  7  Wend. 
119),  and  cases  in  which  an  obligation  to  pay  money  is  imposed  by 
statute  {Steamship  Co.  v,  JoLiffe^  2  Wall.  450),  and  not  connected 
simply  with  the  imposition  of  a  penalty.  It  has  been  held  that  an 
action  for  money  had  and  received  may  be  maintained  in  the 
Municipal  Court.    {Dechen  v.  Decheny  59  App.  Div.  166.) 

Whether  the  obligation  arising  from  a  quasi  contract  is  one 
imposed  by  statute  or  arising  from  some  general  principle  of  law  is 
immaterial*  Assuming  that  the  whole  relation  is  one  quasi  con- 
tractual and  that  no  contract,  as  matter  of  fact,  exists  at  all,  yet,  for 
the  purpose  of  a  remedy,  the  qua^  contract  is  considered  as  if  it 
were  an  actual  contract,  and  when  an  action  within  the  limitation  of 
$500  is  brought  in  a  Municipal  Court  on  such  an  obligation,  it  is  an 
action  for  damages  upon  contract  and  the  jurisdiction  attaches. 

The  determination  should  be  reversed,  with  costs,  and  the  demur- 
rer overruled,  with  costs,  with  leave  to  the  defendant  to  withdraw 
demurrer  and  to  answer  in  the  Municipal  Court,  in  accordance  with 

*See  1st  Am.  ed.— [Rbf. 
App.  Div.— Vol.  XCII.        15 
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the  rules  and  practice  of  that  court,  upon  payment  of  costs  in  all  the 
courts. 

Van  Brunt,  P.  J.,  O'Bmen,  Inorahah  and  McLaughlin,  JJ.^ 
concurred. 

Determination  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs  in  all  the  courts. 


Samuel  J.  Sampson  and  Henry  Oppbnheimer,  Sespondents,  v» 
Marx  Ottinger  and  Moses  Ottinger,  Composing  the  Firm  of 
Ottinger  Brothers,  Appellants. 

Broker  employed  to  eeU  real  property — wh^ti  entiUed  to  recover  eommienona — 
rrfvMl  of  the  customer  proposed  by  the  broker  to  negotiate  through  him — ihs^ 
employer  may  deal  with  such  customer  either  personaUy  or  through  another  broker. 

In  order  to  entitle  a  broker  employed  to  sell  real  property  to  commissions,  he 
must  produce  a  purchaser  ready  and  willing  to  enter  into  a  contract  on  the 
employer's  terms;  he  is  not  entitled  to  commissions  for  unsuccessful  efforts  to 
effect  a  sale,  unless  the  failure  is  due  to  the  fault  of  his  employer. 

Where  the  broker  presents  to  his  employer  the  name  of  a  customer,  and  the 
latter,  through  no  fault  of  the  employer,  refuses  to  enter  into  any  negotiations 
through  the  medium  of  such  broker,  the  broker  is  not  entitled  to  commissions 
if  the  premises  are  subsequently  sold  to  such  customer  through  the  medium, 
of  another  broker. 

The  employer  violates  no  right  of  the  broker  in  negotiating  directly  with  the 
proposed  customer,  after  the  broker  has  failed  to  bring  such  customer  to 
specified  terms  and  has  abandoned  his  efforts  in  that  direction,  nor  is  the 
employer  liable  for  commissions  under  such  circumstances  if  his  independent 
negotiations  result  in  a  sale. 

Appeal  by  the  defendants,  Marx  Ottinger  and  Moses  Ottinger^ 
composing  the  firm  of  Ottinger  Brothers,  from  a  jadgment  of  the 
Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  8th  day  of  May,  1903, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  12th  day  of  May,  1903,  denying  the  defendants'^ 
motion  for  a  new  trial  made  upon  the  minutes. 

Tlie  action  was  to  recover  brokers'  commissions  on  a  sale  of  real 
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property,  it  being  alleged  in  the  complaint  that  the  plaintiffs  were 
employed  by  the  defendants  as  brokers  to  find  a  purchaser  of  the 
property ;  that  they  performed  the  services  for  which  they  were 
employed  and  that  through  their  efforts  a  contract  was  made 
between  the  defendants  and  a  purchaser  of  the  property,  and  that 
the  defendants  promised  and  agreed  to  pay  the  plaintiffs  for  their 
services  a  commission  of  one  per  cent,  which  they  have  failed  to 
pay.  The  answer,  so  far  as  the  merits  are  concerned,  is  a  general 
denial. 

Nathan  Ottinger^  for  the  appellants. 
£ertra/m  L,  Kra/us^  for  the  respondents. 

Pattekson,  J. : 

It  is  evident  from  the  record  in  this  case  that  the  verdict  of  the 
jnry  in  favor  of  the  plaintiffs  is  against  the  weight  of  evidence. 
There  is  no  doubt  of  the  plaintiffs  having  been  employed  originally 
by  the  defendants  to  negotiate  a  sale  of  the  defendants'  property 
mentioned  in  the  complaint,  with  a  building  loan  to  be  made  to  the 
purchaser.  That  fact  is  conceded  by  the  defendants;  but  it  is 
equally  apparent  on  the  whole  testimony  that  the  plaintiffs  did  not 
find  a  purchaser  who  agreed  to  the  terms  of  a  contract.  The  duty  of 
a  broker  employed  to  sell  property  is  to  bring  the  buyer  and  seller 
into  accord.  To  entitle  him  to  commissions  he  must  produce  a 
purchaser  ready  and  willing  to  enter  into  a  contract  on  the  employer's 
terms ;  and  the  broker  is  not  entitled  to  commissions  for  unsuccess- 
ful efforts  to  effect  the  sale,  unless  the  failure  is  the  fault  of  the 
principal.     {Sihbald  v.  Bethlehem  Iron  Co.^  83  N.  T.  378.) 

It  is  shown  by  the  proofs  in  this  case  that  Oppenheimer,  one  of 
the  plaintiffs,  had  conversations  with  one  or  both  of  the  defendants 
with  respect  to  the  premises  mentioned  in  the  complaint,  and  that 
he  stated  to  them  that  he  had  a  party  who  might  be  willing  to  pur- 
chase the  property  and  that  the  defendants,  or  one  of  them,  said 
that  if  he  produced  that  party  and  terms  were  mutually  agreed 
upon,  they  would  pay  him  a  commission.  But  the  plaintiffs  did  not 
produce  that  party.  They  gave  the  name  of  Houpt  &  Son  as  the 
persons  the  plaintiff  Oppenheimer  had  in  mind  as  purchasers,  but 
they  did  not  produce  them,  successfully  negotiate  with  them,  nor 
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bring  them  and  the  defendants  into  accord  as  to  the  terms  of  a  con- 
tract. On  the  contrary,  Houpt  &  Son  refused  to  have  anything  to 
do  with  the  plaintiffs  as  brokers  or  to  enter  into  any  negotiations 
with  or  through  them,  or  to  entertain  any  proposition  respecting 
the  purchase  of  the  defendants'  property  through  the  agency  or 
instrumentahty  of  the  plaintiffs. 

It  is  clear  from  the  testimony  that  the  defendants  never  repudi- 
ated the  employment  of  the  plaintiffs  and  were  willing  to  have 
them  continue  to  act,  if  they  brought  about  an  accord  between  the 
defendants  and  Houpt  &  Son  or  induced  the  latter  to  enter  into 
direct  negotiations.  But  when  Houpt  &  Son  refused  to  deal  with 
the  plaintiffs  and  would  not  negotiate  through  them  or  recognize 
them  or  enter  into  relations  with  the  defendants  through  the  agency 
of  the  plaintiffs  as  brokers,  and  the  defendants  subsequently  came 
into  relations  with  Houpt  &  Son  through  other  brokers  it  cannot  be 
said  that  the  defendants  interfered  with  the  plaintiffs  so  that  the 
latter  could  not  accomplish  the  purpose  for  which  they  were 
employed.  The  strongest  evidence  upon  which  the  plaintiffs  can 
rely  is  Oppenheimer's  statement  that  Mr.  Ottinger  said  to  him: 
"  You  try  to  get  Mr.  Houpt  down,  whether  he  comes  down  with 
you  or  without  you.  I  have  got  your  principal's  name  and  I  will 
protect  you."  The  plaintiffs  did  not  get  Mr.  Houpt  to  call  upon 
the  defendants.  The  defendants  testified  that  they  required  that 
Mr.  Houpt  should  come  to  them  personally  to  negotiate  respecting 
the  terms  of  an  agreement  for  a  sale  relating  particularly  to  the 
time  at  which  payments  were  to  be  made  by  the  Ottingers  on 
advances  on  a  building  loan.  The  statement  of  Mr.  Oppenheimer 
referred  to  is  an  admission  that  it  was  his  business  either  to  bring 
or  to  cause  Mr.  Houpt  to  come  to  the  defendants.  In  other  words, 
he  was  to  be  the  procuring  cause  of  the  purchaser  meeting  and 
entering  into  negotiations  with  the  defendants.  Houpt  absolutely 
declined  to  do  so  on  the  invitation  of  Oppenheimer.  He  would 
have  nothing  to  do  with  him  and  would  not  entertain  a  transaction 
through  his  agency.  This  was  not  in  consequence  of  any  fault  of 
the  defendants,  and  when  Houpt  &  Son  came  into  the  transaction 
through  other  brokers,  the  defendants  were  at  liberty  to  contract 
through  the  intervention  of  those  other  brokers.  The  plaintiffs 
failed  to  find  a  purchaser.     Houpt  &  Son  would  not  agree  upon 
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terms  or  have  anything  to  do  with  the  plaintiffs,  and,  as  was  said  in 
Hay  V.  Piatt  {(^Q  Hun,  488),  the  employer  violates  no  right  of  the 
broker  in  negotiating  directly  with  a  proposed  customer,  after  the 
broker  has  failed  to  bring  such  customer  to  specified  terms  and  has 
abandoned  his  efforts  in  that  direction.  Nor  is  he  liable  for  a  com- 
mission under  such  circumstances  if  his  independent  negotiation 
results  in  a  sale. 

Without  considering  other  matters  urged  as  grounds  for  a  reversal 
of  this  judgment,  we  think  the  verdict  was  clearly  against  the 
weight  of  evidence  and  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellants  to  abide 
the  event. 

Van  Brunt,  P.  J.,  Ingraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lants to  abide  event. 


EiCHABD  K.  Fox,  Respondent,  v.  Metropolitan  Street  Railway 
Company,  Appellant. 

Appeal  from  an  order  ietiing  aside  a  verdict  —  exception  to  the  admiseion  of  incom* 
pUent  evidence  —  when  not  available  on  a  motion  to  set  aside  the  verdict  —  tTie 
Appellate  Division  may  examine  the  opinion  of  the  trial  judge — statement  therein 
that  the  verdict  tMs  set  aside  as  a  matter  of  discretion. 

Where,  on  a  jury  trial,  the  court  admits  incompetent  evidence,  over  the  objec- 
tioa  and  exception  of  the  plaintiif ,  but  offers  to  strike  out  such  incompetent 
testimony  or  to  declare  a  mistrial,  if  the  plaintiff  declines  each  of  such  offers 
and  elects  to  run  the  risk  of  obtaining  a  favorable  verdict  from  the  Jury,  the 
exception  taken  by  him  to  the  admission  of  the  incompetent  evidence  is  not 
available  to  him  on  a  motion  to  set  aside  an  unfavorable  verdict. 

BmUe,  that  upon  an  appeal  from  an  order  setting  aside  a  verdict,  the  Appellate 
Division  may  examine  into  the  opinion  of  the  trial  Judge  to  ascertain  the 
grounds  upon  which  the  order  was  made. 

A  statement  in  the  opinion  that  the  verdict  was  set  aside  as  a  matter  of  discretion 
can  refer  only  to  the  weight  of  evidence. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
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Trial  Tenn  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  11th  day  of  June,  1903,  setting  aside  the  verdict 
of  a  jury  theretofore  rendered  in  the  above-entitled  action  in  favor 
of  the  defendant  and  granting  to  the  plaintiff  a  new  trial. 

Charles  F.  Brown^  for  the  appellant. 
Frederick  B,  House^  for  the  respondent. 

O'Brien,  J. : 

The  plaintiff  seeks  in  this  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  through  the  negligence  of 
the  defendant. 

The  plaintiff  testified  that  on  the  4th  day  of  November,  1900,  at 
about  half-past  six  in  the  evening,  he  was  a  passenger  on  an  east- 
bound  cat  of  the  defendant's  railroad  on  One  Hundred  and  Twenty- 
fifth  street;  that  when  the  car  was  between  Lenox  and  Fifth 
avenues,  he  told  the  conductor  to  stop  at  Fifth  avenue  ;  that  as  the 
car  approached  the  corner  he  left  his  seat  to  get  off ;  that  the  car 
stopped  at  the  corner  on  the  westerly  side  of  Fifth  avenue  as  he 
got  on  the  platform  and  started  to  leave  the  car,  and  that  as  he  was 
getting  off  the  car  started  with  a  jerk,  broke  his  hold  on  the  cross- 
bar and  threw  him  off,  inflicting  painful  injuries.  The  plaintiff 
was  corroborated  by  a  police  officer  who  testified  that  he  saw  the 
accident,  that  at  the  time  the  plaintiff  attempted  to  get  off  the  car 
was  standing  perfectly  still,  and  that  as  he  was  getting  off  the  car 
started  suddenly  and  threw  him. 

For  the  defendant  the  conductor  testified  that  the  plaintiff  asked 
him  to  stop  the  car  at  Fifth  avenue,  and  that  as  was  customary  he 
stopped  on  the  west  crossing  and,  after  having  again  started  up  the 
car,  it  was  moving  very  slowly  when  the  plaintiff  asked  him  to  stop  ; 
and  he  said  all  right,  he  would  stop  on  the  other  side  and  requested 
him  not  to  step  off  until  they  came  to  a  full  stop,  but  he  took  no 
notice ;  that  '^  he  had  a  cane  in  his  hand.  He  stepped  off  holding 
the  cane  in  his  right  hand  and  held  on  to  the  hand  rail  with  the  left, 
and  in  doing  so  the  cane  tripped  him."  Another  witness  called  by  the 
defendant  testified  that  he  was  standing  on  the  rear  platform  of  the 
car  and  that  after  the  car  stopped  on  the  west  side  of  Fifth  avenue,  it 
started  up  again  on  the  signal  of  the  conductor  and  was  moving 
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slowly  across  Fifth  avenue  when  the  plaintiff  got  up  from  his  seat 
in  the  car ;  "  I  saw  him  get  on  the  step  with  the  left  hand  on  the 
stanchion  and  the  right  foot  extending  over  the  step.  He  had  a 
cane  in  the  left  hand  and  he  had  hold  of  the  rail.  *  *  *  He 
stepped  off  somehow  or  other ;  I  believe  the  cane  tripped  him." 
Another  witness  testified  that  he  was  also  on  the  rear  platform  and 
that  the  car  was  going  over  slowly  when  Mr.  Fox  started  to  get  off. 
^  He  used  his  cane  as  a  support  and  had  his  left  hand  on  the  railing 
on  the  box  of  the  car.  When  the  conductor  seen  him  going  off  he 
told  him  to  wait  until  he  got  to  the  other  side  of  the  street  and  he 
didn't  pay  any  attention  to  him." 

"With  respect  to  the  two  versions,  therefore,  as  to  the  cause  of  the 
accident,  there  was  a  clean-cut  question  of  fact,  and  whether  we 
regard  the  number  of  witnesses  or  the  credibility  to  be  attached  to 
their  testimony  as  weighed  in  the  light  of  whether  they  were  or 
were  not  disinterested,  it  cannot  be  said  that  the  verdict  rendered  in 
favor  of  the  defendant  was  so  clearly  against  tlie  weight  of  evidence 
that  the  learned  trial  judge  on  this  ground  would  have  been  justi- 
fied in  setting  it  aside.  !N^or  do  we  understand  that  this  was  his  rea- 
80D,  because  this  court  can  examine  into  the  opinion  of  the  trial 
jndge  to  ascertain  the  grounds  upon  which  the  decision  was  made. 
{Bryant  v.  AUen^  ^4  App.  Div.  500 ;  Crossman  v.  Wyckoffy  64  id. 
554,  558.)  From  the  opinion  of  the  trial  jndge  it  appears  that  the 
verdict  was  set  aside  because  of  the  admission  in  evidence  of  the 
statement  of  a  Dr.  Cook  which  the  trial  judge  regarded  not  only  as 
harmful  but  as  incompetent. 

We  have  no  reason  to  differ  with  this  view  of  the  evidence,  but, 
regarding  it  as  harmful  and  incompetent,  it  remains  to  determine 
whether,  in  view  of  the  manner  in  which  such  evidence  was  treated 
by  the  plaintiff's  attorney,  the  exception  taken  to  its  admission  was 
avaOable  upon  the  motion  to  set  aside  the  verdict.' 

The  conductor  testified  that  he  heard  a  conversation  between 
the  plaintiff  and  a  Dr.  Cook  in  reference  to  the  accident,  and 
was  then  asked:  "You  may  state  the  conversation  that  you 
heard  between  Dr.  Cook  and  the  plaintiff  with  reference  to  the 
happening  of  this  accident  ? "  Whereupon  the  plaintiff's  counsel 
8aid:  "I  object  to  it  as  far  as  it  involves  any  statement  on  the 
part  of  Dr.  Cook ;  I  do  not  object  to  his  stating  what  Mr.  Fox 
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said."  An  extended  colloquy  then  followed  between  the  court 
and  counsel,  and  the  witness  answered  in  response  to  the  court's 
inquiry :  "  Mr.  Fox  said  nothing  on  that  occasion  when  Dr.  Cook 
spoke."  Finally  the  question  was  asked :  "  You  may  state  what  con- 
versation you  heard  between  Dr.  Cook  and  Mr.  Fox  in  reference  to 
this  accident?"  This  was  objected  to  as  incompetent,  and  the 
objection  was  overruled  and  an  exception  taken.  The  witness  then 
answered  in  part  as  follows :  "  This  gentleman  standing  on  the  side- 
walk looking  at  the  whole  affair  said  when  asked  for  his  name  by 
Mr.  Fox,  'I  refuse  to  give  you  my  name;  it  is  your  own  fault; 
you  had  no  right  to  step  off  the  car  when  it  was  in  motion.'  Then 
he  said,  *  You  must  be  one  of  their  shoo-flys  or  inspectors.'  " 

After  this  testimony  had  been  received  the  court  said  to  plain- 
tiff's counsel :  "  If  you  want  me  to  declare  this  a  mistrial  I  will  on 
account  of  what  (has  been)  brought  out  about  Dr.  Cook's  statement. 
*  *  *  I  leave  it  to  you."  And  the  plaintiff's  counsel  answered : 
"  No ;  I  would  rather  have  the  record  stay  as  it  is."  Again  after 
the  defendant  had  rested  and  the  plaintiff  was  giving  rebuttal  testi- 
mony the  court  said :  "  I  am  going  to  strike  out  the  evidence  of 
what  Dr.  Cook  said,"  and  the  plaintiff's  counsel  stated :  "  It  is 
already  before  the  jury  and  I  submit  that  I  should  be  allowed  to 
rebut  it,"  and  the  court  replied :  "  If  you  do  not  want  me  to  strike 
it  out,  very  well." 

The  court,  it  thus  appears,  was  desirous  of  protecting  fully  the 
plaintiff's  rights,  and,  as  testimony  had  inadvertently  been  admitted 
which  the  judge  regarded  as  incompetent,  he  offered  to  the  plaintiff 
the  only  remedies  that  could  be  offered,  namely,  to  strike  out  the 
testimony,  or,  if  the  plaintiff  wished,  to  declare  a  mistrial  and  thus 
enable  him  to  go  before  another  jury.  Obviously,  after  these  two 
offers  were  made  by  the  court  and  declined  by  counsel,  the  excep- 
tions taken  to  the  rulings  of  the  court  were  valueless.  Having 
taken  the  chances  of  a  favorable  verdict  and  been  disappointed,  the 
plaintiff  could  not,  since  he  had  in  effect  waived  the  exceptions  by 
rejecting  the  court's  offers,  subsequently,  upon  the  ground  that  the 
rulings  to  which  such  exceptions  were  taken  were  erroneous,  move 
to  set  aside  the  verdict. 

We  think  it  will  be  conceded  that  upon  a  trial,  though  a  court 
may  commit  an  error  in  a  ruling,  it  is  entirely  competent  to  cure 
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that  error  by  striking  out' the  testimony  —  if  that  is  sufficient  to 
remedy  the  harm  done  —  or  by  permitting  the  party  against  whom 
the  ruling  is  made  to  have  a  new  trial.  In  other  words,  there  is  for 
the  trial  judge  a  locits  poenitentioB^  or  a  right,  when  the  court  thinks 
proper  to  change  its  ruling,  to  call  attention  to  it,  as  was  done  by 
the  learned  trial  judge,  and  offer  to  remove  any  harm  or  prejudice 
which  the  party  may  have  suffered  by  reason  of  the  ruling.  If, 
upon  such  option  being  given  to  counsel,  he  sees  fit  to  reject  it  and 
proposes  to  speculate  on  the  verdict  of  the  jury,  he  cannot,  if  dis- 
appointed at  the  outcome,  then  have  a  new  trial.  The  cases  are 
uniform  in  holding  that  counsel  upon  the  trial  can  waive  the  right 
which  he  has  secured  by  a  proper  exception,  and  that  when  once 
waived  it  is  gone  forever,  and  hence  is  not  thereafter  available 
upon  a  motion  for  a  new  trial  or  to  set  aside  a  verdict.  {Foster  v. 
Tanenbaum,  2  App.  Div.  168;  Brady  v.  JSTdUy,  151  K  Y.  258; 
Bnmn  v.  Mayor,  11  Hun,  23 ;  Ward  v.  Craig,  87  N.  Y.  550 ; 
Hopkins  v.  Clark,  158  id.  299 ;  Neil  v.  Thorn,  88  id.  270.) 

We  have  not  overlooked  the  fact  that  the  learned  trial  judge  in 
his  opinion  states  that  he  sets  aside  the  verdict  not  alone  because  of 
the  testimony  of  the  conductor  as  to  what  Dr.  Cook  said,  but  also 
as  a  matter  of  discretion.  We  concur,  however,  with  the  statement 
in  the  respondent's  brief  that  such  discretion  "  can  refer  only  to  the 
weight  of  the  evidence."  To  the  subject  of  the  weight  of  evidence 
we  have  already  referred,  our  conclusion  being  that  on  this  ground 
Ac  verdict  could  not  properly  be  set  aside. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  verdict  reinstated. 

Van  Brtjnt,  P.  J.,  Patterson,  Ingbaham  and  MoLattghlin,  J  J., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
verdict  reinstated. 
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Susanna  Maude  Jaevis  and  Rbbsooa  Josephine  Jabvis*  Indi- 
vidually and  as  Executrices,  etc.,  of  Nathaniel  Jarvis,  Jb., 
Deceased,  Respondents,  v.  The  American  Foboite  Powdeb 
Manufaotubino  Company,  Appellant. 

CcmcdUUion  of  notice  of  lis  pendens  —  toA^n  discretionary  and  fohen  a  matter  of 
right — what  judgment  rendered  in  an  action  of  ^ectment  ii  a  final  judgment  — 
definition  of  final  judgment. 

Under  section  1674  of  the  Code  of  Civil  Procedure,  relating  to  the  cancellation 
of  notices  of  lie  pendens,  which  provides,  '*  after  the  action  is  settled,  discon- 
tinued, or  abated,  or  final  judgment  is  rendered  therein  against  the  party  filing 
the  notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plaintiff  filing 
the  notice  unreasonably  neglects  to  proceed  in  the  action,  the  court  may,  in  its 
discretion,  upon  the  application  of  any  person  aggrieved,"  direct  that  the 
notice  be  canceled,  discretion  as  to  the  cancellation  of  the  notice  is  conferred 
upon  the  court  only  where  the  plaintiff  "  unreasonably  neglects  to  proceed  in 
the  action; "  in  the  other  instances  enumerated  in  the  section  the  defendant  is 
entitled,  as  a  matter  of  right,  to  have  the  notice  canceled. 

Where  an  appeal  to  the  Appellate  Division,  taken  by  the  plaintiff  in  an  action  of 
ejectment  from  a  judgment  dismissing  his  complaint  upon  the  merits,  is  dis- 
missed for  a  failure  to  prosecute  it,  such  judgment  is  a  final  judgment  within 
the  meaning  of  section  1674  of  the  Code  of  Civil  Procedure,  and  the  defend- 
ant is  entitled,  as  a  matter  of  right,  to  have  the  notice  of  the  pendency  of  the 
action  canceled. 

The  fact  that,  under  section  1535  of  the  Code  of  Civil  Proceedure,  the  phiintiff  is 
entitled,  as  a  matter  of  right,  to  have  the  judgment  vacated  and  a  new  trial  of 
the  action  granted  upon  compliance  with  certain  conditions,  does  not  affect  the 
final  character  of  the  judgment. 

8emble,  that  a  final  judgment  is  not  simply  one  which  finally  determines  the 
rights  of  the  parties  with  reference  to  the  subject-matter  of  the  litigation,  but 
includes  one  which  finally  determines  their  rights  with  reference  to  the  par- 
ticular suit. 

Appeal  by  the  defendant.  The  American  Forcite  Powder  Manu- 
facturing Company,  from  an  order  of  the  Supreme  Conrt,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  12th  day  of  November,  1903, 
denying  the  defendant's  motion  to  cancel  the  notice  of  lis  pendens 
theretofore  filed  in  this  action. 

Edmvmd  L.  Baylies^  for  the  appellant 

Louis  Marshall^  for  the  respondents. 
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O'Briek,  J. : 
The   actiou  was  in   ejectment  in  which  the  plaintifiEs  filed  a 

notice  of  lis  pendens.  After  a  trial,  a  verdict  of  a  jury  having  been 
rendered  in  favor  of  the  defendant,  a  judgment  was  entered  dis- 
missing the  complaint  upon  the  merits.  The  plaintiffs  appealed  to 
to  this  court,  but  their  appeal  was  dismissed  for  failure  to  prosecute 
it  The  defendant  thereafter  moved  for  an  order  canceling  the 
notice  of  pendency  of  the  action,  which  motion  was  denied,  and 
from  the  order  entered  thereon  the  defendant  appeals. 

Section  1674  of  the  Code  of  Civil  Procedure  provides  that 
"  after  the  action  is  settled,  discontinued,  or  abated,  or  final  judg- 
ment is  rendered  therein  against  the  party  filing  the  notice,  and  the 
time  to  appeal  therefrom  has  expired,  or  if  a  plaintiff  filing  the 
notice  unreasonably  neglects  to  proceed  in  the  action,  the  court 
may,  in  its  discretion,  upon  the  application  of  any  person  aggrieved," 
direct  diat  the  notice  be  canceled. 

The  learned  judge  at  Special  Terra  placed  his  denial  of  the 
motion  upon  the  ground,  ^«^,  that  the  judgment  in  the  ejectment 
suit  was  not  such  a  final  judgment  as  entitled  the  defendant  to  have 
it  canceled,  and,  further,  that  even  though  it  were  to  be  regarded 
as  a  final  judgment,  it  was  still  discretionary  with  the  court  as  to 
whether  or  not  it  would  direct  its  cancellation.  In  this  latter  view 
we  think  the  learned  judge  inadvertently  fell  into  error,  because  a 
reading  of  the  section  will  show  that  the  conditions  or  circumstances 
under  which  the  notice  may  be  canceled  are  disjunctive,  and  that 
the  court  is  only  given  a  discretion  as  to  whether  it  will  or  will  not 
direct  the  cancellation  in  cases  where  the  ground  relied  upon  is  that 
the  "  plaintiff  filing  the  notice  unreasonably  neglects  to  proceed  in 
the  action."  Where  the  ground  relied  upon  on  the  motion  to 
cancel  is  the  unreasonable  neglect  "to  proceed  in  the  action," 
there  the  judge  before  whom  the  motion  is  made  is  called  upon  to 
exercise  a  legal  discretion  in  determining  whether  or  not  he  will 
grant  the  motion.  In  the  other  instances  enumerated  in  the  section 
(1674),  if  the  action  has  been  "  settled,  discontinued,  or  abated,  or 
final  judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  therefrom  has  expired,"  then  the  defendant 
is  entitled  as  matter  of  right  to  have  the  notice  canceled. 

The  question,  therefore,  for  our  determination  is  whether  the 
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judgment  rendered  in  the  ejectment  action  was  a  final  judgment 
within  the  meaning  of  section  1674  of  the  Code.  The  learned 
judge  at  Special  Term  in  discussing  this  question  referred  to  the 
various  sections  of  the  Code  of  Civil  Procedure  relating  to  actions 
of  ejectment  and  particularly  to  section  1525  which  provides  that 
"  the  court,  at  any  time  within  three  years  after  such  a  judgment  is 
rendered,  *  *  *  upon  payment  of  all  costs,  and  all  damages, 
*  *  *  must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial  in  the  action,"  and  then  said :  "  I  am  inclined  to  hold  that 
a  judgment  which  must  be  set  aside  on  motion  if  made  within  three 
years,  is  not  the  final  judgment  specified  in  section  1674,  and  that 
the  reason  why  a  lis  pendens  is  allowed  to  be  filed,  namely,  to  give 
notice  of  an  attack  upon  the  title,  continues  to  have  force  until  the 
suit  can  no  longer  be  maintained." 

Thus  it  appears  that  the  view  taken,  that  here  there  was  not  a 
final  judgment,  is  based  upon  the  fact  that  it  is  not  conclusive  upon 
the  rights  of  the  parties.  To  apply  the  latter  test  to  a  judgment, 
for  the  purpose  of  determining  whether  it  is  or  is  not  the  final 
judgment  referred  to  in  section  1674  of  the  Code,  is  giving  to  that 
section  a  construction  which  its  language  does  not  warrant  and 
which  under  the  authorities  cannot  be  supported.  In  Black  on 
Judgments  (§  21)  it  is  said :  "  A  final  judgment  means  not  a  final 
determination  of  the  rights  of  the  parties  with  reference  to  the 
subject-matter  of  the  litigation,  but  merely  of  their  rights  with 
reference  to  the  particular  suit."  And  in  Freeman  on  Judgments 
(§  16) :  "  According  to  the  common  law  rule  by  a  final  judgment  is 
to  be  understood,  not  a  final  determination  of  the  rights  of  the 
parties,  but  merely  of  the  particular  suit."  And  Doorley  v. 
a  Gorman  (31  App.  Div.  216,  218;  27  Civ.  Proc.  Rep.  345)  this 
court  had  occasion  to  examine  into  the  history  of  the  action  of  eject- 
ment, and  while  not  a  direct  authority  upon  the  precise  question 
here  involved,  it  is  instructive  with  respect  to  tlie  view  taken  as  to 
the  nature  of  a  judgment  entered  after  a  trial.  Therein  it  was  said : 
"  At  common  law  a  judgment  in  an  action  of  ejectment  was  not  con- 
clusive except  as  to  the  demise  laid  in  that  action,  and  as  many  other 
actions  upon  a  new  demise  could  be  brought  between  the  same 
parties  as  the  plaintiff  desired.  (Adams  Eject.  192,  315.)  To  pre- 
vent this  endless  litigation  it  was  provided  by  the  Revised  Statutes 
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that  the  jndgment  in  an  action  of  ejectment  shoald  be  conclusive  and 
it  was  given  precisely  the  same  effect  as  any  other  judgment  between 
the  parties  (2  R.  S.  309,  §  36) ;  but  at  the  same  time  for  the  more 
satiflfactorj  settling  of  titles  and  to  prevent  injustice  because  of 
surprise  or  an  unforeseen  failure  of  proof,  the  provisions  for  a  new 
trial  in  certain  cases  as  a  matter  of  right  were  inserted  in  the  statute. 
(2  R  S.  309,  §  37.)  This  provision  for  a  new  trial  was  not,  there- 
fore, a  restriction  upon  the  rights  of  parties,  but  it  was  an  enlarge- 
ment of  those  rights.  It  was  created  by  statute  and  depends  entirely 
upon  the  statute  for  its  existence  and  can  only  be  granted  in  those 
cases  in  which  the  statute  authorizes  it  to  be  done.  The  statute 
makes  the  granting  of  a  new  trial  in  these  cases  dependent  upon 
the  entry  of  a  Jlnal  judgment.  That  judgment  may  be  for  either 
of  the  parties,  but  when  2l  final  judgment  has  been  entered,  whether 
for  the  plaintiff  or  defendant,  the  statute  gives  to  the  party  against 
whom  the  judgment  is  rendered  the  absolute  right  to  a  new  trial 
upon  payment  of  costs  and  certain  damages.  This  right,  accruing 
as  it  does  at  any  time  within  three  years  after  a  final  judgment  is 
rendered  in  the  action,  expires  when  the  new  trial  has  been  once 
granted." 

As  tending  to  show  that  there  is  no  distinction  in  the  binding 
force  and  effect  of  a  judgment  in  ejectment  and  a  judgment  in  any 
other  class  of  actions,  we  have  the  cases  of  Beebe  v.  Elliott  (4  Barb. 
457)  and  Gates  v.  Canfi^ld  (2  Civ.  Proc.  Rep.  255). 

There  is  no  claim  that  the  form  of  judgment  entered  in  an  action 
of  ejectment  should  contain,  nor  is  there  any  pretense  that  the 
judgment  here  involved  did  contain,  any  provisions  which  in  that 
action  required  further  litigation.  So  far  as  the  parties  to  it  were 
concerned,  the  judgment  was  final  and  was  the  termination  of  the 
action ;  and  the  fact  that  by  other  provisions  of  the  Code  of  Civil 
Procedure  a  new  trial  might  be  had  under  certain  conditions  within 
three  years  did  not  continue  the  suit  as  a  pending  action.  On  the 
entry  of  the  judgment,  therefore,  and  after  the  plaintiffs'  appeal 
had  been  dismissed  for  failure  to  prosecute  it,  the  action  in  which 
the  notice  of  lis  pendens  was  filed  had  been  terminated ;  and  the 
fact  that  the  judgment  was  subject  to  be  set  aside  on  certain  con- 
ditions being  complied  with  did  not  destroy  its  character  as  a  final 
determination  in  that  particular  suit  of  the  rights  of  the  parties. 
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Our  conclusion,  therefore,  is  that  the  judgment  which  was  here 
rendered  in  the  ejectment  action  was  a  final  judgment  within  the 
meaning  of  section  1674  of  the  Code  of  Civil  Procedure,  and  the 
plaintiflEs'  appeal  having  been  dismissed  for  failure  to  prosecute  it, 
so  that  it  became  a  binding  judgment  as  to  the  rights  of  the  parties 
in  that  particular  action,  the  defendant,  on  motion,  was  entitled  ftB 
matter  of  right  to  have  the  notice  of  pendency  of  action  canceled. 
Accordingly  the  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted,  without 
costs. 

Patterson,  McLaughlin  and  Laughlin,  J  J.,  concurred. 

Van  Bbunt,  P.  J.  (concurring) : 

I  concur  in  this  opinion,  and  also  think  that  as  matter  of  discre- 
tion the  lis  pendens  ought  to  have  been  canceled. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 


Graoe  McDonald,  as  Administratrix,  etc.,  of  John  F.  MoDonald, 
Deceased,  Respondent,  v.  Metropolitan  Strbbt  Railway  Com- 
pany, Appellant. 

Negligence — hoy  run  over  by  a  etreet  car — wh&n  a  charge  that  hie  negligence  in  get-* 
ting  upon  the  track  would  not  dtfeat  a  recovery  unleee  it  teae  the  proximate  eaute 
of  the  accident,  ieerroneotu. 

In  an  action  brought  to  recover  damages  resulting  irom  the  death  of  the  plain 
tiff's  intestate,  a  boy  twelve  years  of  age,  who  was  run  oyer  and  kiUed  by  onu 
of  the  defendant's  street  cars,  the  plaintiff  gave  evidence  tending  to  show  thAt 
the  intestate  fell  upon  the  track  when  the  car  was  some  fifty  feet  distant,  and 
that  it  could  have  been  stopped  within  ten  feet. 

The  court  charged,  at  the  request  of  the  plaintiff  and  over  the  defendant's  excep- 
tion, *'even  if  the  jury  believe  that  the  boy  carelessly  or  negligently  ran  or 
walked  on  the  track,  still  such  carelessness  or  negligence  would  not  disentitle 
the  plaintiff  to  recover  unleee  it  u>ae  the  proximate  cause  of  the  it^ry.** 

Held,  that  the  charge  was  erroneous; 

That  the  rule  embraced  therein  is  applicable  only  to  those  exceptional  cases 
wherein  it  appears  that  after  the  initial  danger  resulting  from  the  negligence 
of  one  or  both  of  the  parties,  there  was  a  second  negligent  act  which  was  the 
proximate  cause  of  the  injury; 
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That  such  rule  was  not  applicable  to  the  case  at  bar,  as  the  presence  of  the  bo]r 
upon  the  track  and  the  subsequent  operation  of  the  car  did  not  present  two 
distinct  situations  based  upon  two  distinct  acts  of  negligence  on  the  part  of  the- 
motorman,  but  constituted  a  single  situation  or  condition  resulting  in  the 
accident. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  ofl5ce  of  the  clerk  of  the  county  of  New  York  on 
the  Mth  day  of  June,  1903,  upon  the  verdict  of  a  jury  for  $3,800, 
and  also  from  an  order  entered  in  said  clerk's  ofSce  on  the  26th  day 
of  May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F,  Brown,  for  the  appellant. 

Hdfjvund  L,  Mooney,  for  the  respondent. 

O'Bmen,  J. : 

This  is  an  action  to  recover  for  injuries  which  caused  the  death 
of  plaintiff's  intestate  alleged  to  have  occurred  through  the  negli- 
gence of  defendant's  motorman  in  charge  of  a  Broadway  north- 
bound car  at  Thirty-ninth  street  on  December  15,  1895.  The  facts 
have  been  presented  and  considered  in  this  court  upon  two  former 
occasions  (46  App.  Div.  143 ;  75  id.  569)  and  passed  upon  by  the  Court 
of  Appeals  (167  N.  Y.  66),  a  new  trial  being  ordered  on  the  first 
appeal  on  the  ground  that  the  question  of  contributory  negligence 
was  one  to  be  determined  by  the  jury  and  on  the  second  appeal  on 
the  ground  of  error  in  the  charge. 

The  question  of  fact  involved  is  whether  the  boy  who,  at  the  time 
of  the  accident,  was  twelve  years  of  age,  ran  immediately  in  front  of 
the  car  after  passing  behind  a  south-bound  car  as  claimed  by  defend- 
ant or  whether  he  ran  upon  the  track  and  fell  while  the  car  was 
Bome  fifty  feet  away  and  was  run  over  owing  to  defendant's  negli- 
gence in  the  operation  of  the  car.  In  support  of  the  latter  theory 
there  was  testimony  that  the  car  could  be  stopped  in  ten  feet. 

The  court,  at  defendant's  request,  charged :  "  Keasonable  care 
required  of  the  deceased  boy  a  vigilant  use  of  his  senses ;  he  was 
bound  to  use  his  eyes  and  ears  in  attempting  to  cross  the  def  endant'a 
tracks  so  as  to  avoid  collisions  with  cable  cars,  and  if  there  was  an 
onussion  of  this  care  or  duty  on  the  part  of  the  deceased  boy  wliich 
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contributed  to  the  accident  such  omission  was  contributory  negli- 
gence upon  his  part  and  the  jury  should  find  a  verdict  for  the 
defendant."  To  this  charge  the  plaintiffs  counsel  excepted  and 
said  :  "  In  that  connection  I  ask  your  honor  to  charge  that  even  if 
the  jury  believe  that  the  boy  carelessly  or  negligently  ran  or  walked 
on  the  track,  still  such  carelessness  or  negligence  would  not  disentitle 
the  plaintiflE  to  recover  urdesa  it  was  the  proximate  cavse  of  the 
injury?^  The  court  so  charged  and  the  defendant  excepted.  The 
jury  returned  a  verdict  in  plaintiffs  favor  and  from  the  judgment 
thus  entered  the  defendant  appeals. 

The  appellant  insists  that  this  charge  was  erroneous  because  it 
eliminated  from  the  case  th^  doctrine  of  contributory  negligence ; 
that  the  case  did  not  present  the  facts  necessary  to  bring  it  within 
the  exception  to  the  general  rule,  there  being  no  new  act  of  negli- 
gence shown  on  the  part  of  the  defendant  that  was  the  proximate 
cause  of  the  accident.  {GaaUoa  v.  Met  St.  Ry,  Co.y  70  App.  Div. 
606 ;  Bortz  v.  Dry  Dock,  E,  B.  dk  B.  R.  M.  Co.,  78  id.  386.)  In 
the  latter  case  cited  it  was  said  :  ^^  The  modification  of  the  charge 
was  an  application  to  the  concrete  case  of  a  rule  with  respect  to 
contributory  negligence  which  e.pplies  only  in  cases  in  which  some 
new  circumstance  is  introduced  or  new  relation  established,  apart 
from  the  original  act  or  omission  constituting  negligence,  such  new 
circumstance  being  the  proximate  cause  of  the  injury  sustained." 

The  respondent  contends  that  the  evidence  herein,  that  the  boy 
fell  upon  the  track  some  forty  or  fifty  feet  ahead  of  the  car  and  was 
struck  by  the  car,  although  it  might  have  been  stopped  within  ten 
feet,  permits  the  inference  that  the  proximate  cause  was  the  negli- 
gence so  to  stop  and  that  a  new  circumstance  was  thus  presented, 
and  hence  the  charge  was  applicable. 

Both  sides  thus  agree  that  the  request  charged  was  a  statement 
of  the  rule  of  law  applicable  to  those  exceptional  cases  wherein  it 
appears  that  after  the  initial  danger  resulting  from  the  negligence 
of  one  or  both  of  the  parties,  there  was  a  second  negligent  act 
which  was  the  proximate  cause  of  the  injuries.  As  said  by  this  court 
in  the  CsaUoe  Case  {supra),  a  good  illustration  of  the  application  of 
the  rule  of  law  referred  to  was  in  the  Weitzmaay  case  {WeUsh 
mam,  v.  Nassau  El.  R.  R.  Co.,  38  App.  Div.  685),  where  a  child 
fell  upon  a  fender  of  a  car  and  after  this  culmination  of  the  negligent 
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act  which  resulted  in  his  being  there  —  assuming  that  it  was  the  result 
of  a  negligent  act  on  his  part  —  he  was  carried  along  for  a  distance 
of  from  82  to  150  feet ;  and  it  was  held  that  from  the  moment  of 
his  falling  into  that  position  "  a  new  relation  existed  between  the 
parties  and  any  act  or  omission  on  the  part  of  the  defendant  amount- 
ing to  a  lack  of  the  care  demanded  by  the  situation  and  resulting  in 
the  death  of  plaintiffs  intestate  is  sufficient  to  charge  the  company 
with  negligence/' 

We  do  not  think  that  the  evidence  herein,  taking  every  inference 
which  the  respondent  contends  may  be  drawn  therefrom,  presents  a 
case  calling  for  the  application  of  the  rule  of  law  embodied  in  the 
request  charged.  The  fact  that  the  boy  fell  upon  the  track  forty 
or  fifty  feet  ahead  of  the  car  did  not  eliminate  from  the  case  the 
doctrine  of  contributory  negligence.  Whether  the  car  was  a  few 
feet  or  fifty  feet  away  when  the  boy  fell,  the  question  of  his  con- 
tributory negligence  was  one  of  fact  for  the  jury ;  and  the  evidence 
here  shows  that  the  presence  of  the  boy  on  the  track,  the  operation 
thereafter  of  the  car  until  the  boy  was  struck,  did  not  present  two 
situations  entirely  distinct  and  based  on  two  distmct  acts  of  negli- 
gence on  the  part  of  the  motorman,  but  constituted  a  single  situa- 
tion or  condition  resulting  in  the  accident.  There  was  no  new  act 
of  negligence  after  such  a  situation  existed  which  was  the  proxi- 
mate cause  of  the  accident.  The  charge,  therefore,  which  embod- 
ied a  rule  of  law  which  was  applicable  only  to  a  case  like  Weitz7nan 
T.  N'otsscm  EL  R,  R.  Co.  {euprd)  was  erroneous,  and  there  must 
be  a  new  trial,  and  the  judgment  and  order  accordingly  are  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  Inobahah,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 

App.  Div.— Vou  XCIII.        16 
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East  Riyeb  National  Bane,  Appellant,  v.  The  City  op  New 
York,  Respondent. 

City  cf  New  York — it  ii  not  liable  upon  eertifioates  of  inMtednetg  ieaued  by  the 
Flushing  avenue  improvement  commission. 

The  act  (Laws  of  1878,  chap.  410,  as  amd.  by  Laws  of  1880,  chap.  818;  Laws  of 
1881,  chap.  826;  Laws  of  1884,  chap.  800)  for  the  improvement  of  Flushing 
avenue,  located  within  the  corporate  limits  of  Long  Island  City,  which  is  now 
a  part  of  the  present  city  of  New  York,  committed  the  performance  of  the 
work  to  certain  persons  designated  therein,  who  were  styled  "  the  Flushing 
Avenue  Improvement  Commissioners." 

The  act  provided  that  the  cost  of  the  improvement  should,  in  the  first  instance, 
be  met  by  certificates  of  indebtedness  signed  by  the  commissioners  and  counter- 
signed by  the  treasurer  and  receiver  of  taxes  of  Long  Island  City;  that  such 
certificates  of  indebtedness  should  be  paid  out  of  assessments  on  the  property 

[  benefited,  which  the  commissioners  were  authorized  to  levy;  that  the  noflCM 
ments,  which  were  made  a  lien  upon  the  property  assessed,  should  be  paid  to 
the  treasurer  and  receiver  of  taxes  of  Long  Island  City;  that  if  any  assess- 
ment should  remain  unpaid  for  a  period  of  eight  years,  the  treasurer  and 
receiver  of  taxes  of  Long  Island  City,  ''or  such  other  ofiEloers  as  shall  then  be 
authorized  by  law  to  sell  lands  situate  in  said  city  for  non-payment  of  dty 
taxes,"  should  sell  the  property  assessed  in  the  same  manner  as  though  the 
sale  were  for  unpaid  city  taxes;  that  the  treasurer  and  receiver  of  taxes  of 
Long  Island  City  should  keep  all  moneys  received  by  him  on  account  of  the 
assessments  in  a  separate  fund,  and  should  use  such  funds  for  the  sole  pur- 
pose of  paying  the  certificates  of  indebtedness;  that  he  should  be  liable  upon 
his  official  bond  for  the  faithful  discharge  of  the  duties  imposed  upon  him  by 
the  act;  that  if  there  should  be  any  excess  to  the  credit  of  the  improvement 
fund  after  the  payment  of  the  certificates  of  indebtedness,  it  should  be  paid 
into  the  city  treasury  and  applied  in  reduction  of  the  city  taxes  levied  upon 
the  property  assessed. 

The  statute  contained  no  provision  which,  in  express  terms,  made  Long  Island 
City  liable  for  the  payment  of  the  certificates  of  indebtedness  issued 
thereunder. 

Eidd,  that  the  improvement  commission  was  not  a  duly  authorized  board  of 
Long  Island  City;  that  no  duty  was  imposed  upon  the  city  with  respect  to  the 
improvement,  and  that  it  was  not  liable  upon  the  certificates  of  indebtedness 
issued  by  the  commissioners; 

That,  consequently,  the  city  of  New  York  was  not  liable  upon  such  certificates 
under  section  4  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878X 
which  provides  that  ''all  valid  and  lawful  charges  and  liabilities  now  existing 
against  any  of  the  municipal  or  public  corporations,  or  parts  thereof,  which 
by  this  act  are  made  part  of  the  corporation  of  The  City  of  New  York,  * 
should  be  paid  by  such  city; 
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That  the  duties  imposed  by  the  act  upon  any  officer  of  Long  Island  City  were 
not  imposed  upon  him  in  his  capacity  as  an  officer  of  the  city,  but  as  a  person 
designated  in  the  act  to  perform  the  duties  prescribed  therein. 

Yah  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  the  East  River  National  Bank,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  13th 
day  of  July,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Trial  Term,  a  jury  having  been  waived, 
dismissing  the  plaintiff's  complaint. 

RoUin  M.  Morgan^  for  the  appellant 

George  L,  Sterling^  for  the  respondent. 

Inoraham,  J. : 

The  action  is  brought  to  recover  from  the  defendant,  the  city  of 
Kew  York,  the  amount  of  certain  certificates  of  indebtedness  issued 
bj  commissioners  to  open,  widen  and  improve  Flushing  avenue, 
under  chapter  410  of  the  Laws  of  1878,  as  amended  by  chapter  318  of 
the  Laws  of  1880,  and  further  amended  by  chapter  326  of  the  Laws 
of  1881,  and  chapter  300  of  the  Laws  of  1884.  These  certificates 
are  dated  November  1,  1882,  December  21,  1882,  and  March  13, . 
1886,  were  signed  by  the  commissioners,  countersigned  by  the  treas- 
urer and  receiver  of  taxes  of  Long  Island  City  with  the  seal  of  the 
Flushing  avenue  improvement  commission.  The  complaint  alleges 
that  the  Flushing  avenue  improvement  commission  was  a  duly 
organized  board  of  Long  Island  City,  established  and  existing  under 
the  first  three  acts  of  the  Legislature  specified.  Section  1  of  this 
act  (as  amd.  by  Laws  of  1881,  chap.  326)  provides  that  certain  per- 
sons named  are  appoinfed  conmiissioners  '^without  compensation, 
to  open,  widen  and  improve  Flushing  avenue  from  Van  Alst 
avenue  to  the  easterly  boundary  line  of  Long  Island  City.  Said 
commissioners  and  their  successors  shall  be  known  as  the  Flushing 
Avenue  Improvement  Commissioners.  They  shall  act  as  a  board 
of  commissioners,  and  shall  keep  minutes  of  all  their  meetings 
and  proceedings"  and  any  vacancy  existing  may  be  filled  by 
the  remaining  commissioners.  By  section  2  of  the  act  (as  amd. 
bj  Laws  of  1884,  chap.   800)  the  commissioners  were  authorized 
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to  widen  Flushing  avenue  to  the  full  width  and  extent  of  eighty 
feet,  to  curb  and  flag  said  Flushing  avenue  and  to  lay  bridge 
stones  across  all  intersecting  streets  and  avenues,  and  to  construct 
any  and  all  sewers,  culverts,  etc.,  along,  under  and  across  said  Flush- 
ing avenue,  and  to  cause  suitable  shade  trees  to  be  planted  at  proper 
distances  along  said  avenue  on  each  side  thereof,  and  to  pave  or 
macadamize  said  Flushing  avenue  within  said  limits  and  to  the 
full  width  of  the  roadway,  before  the  expiration  of  four  years 
from  the  1st  day  of  June,  1884.  By  section  3  (as  amd.  by  Laws 
of  1880,  chap.  318)  the  commissioners  were  authorized  to  acquire 
lands  necessary  for  opening  or  widening  the  avenue.  By  section  4 
(as  amd.  by  Laws  of  1880,  chap.  318)  all  work  to  be  done  and  all 
materials  requisite  to  be  furnished  therefor  involving  an  expendi- 
ture of  more  than  $100  at  any  one  time  were  to  be  done  and 
furnished  by  contract  or  contracts  founded  on  sealed  bids  or  pro- 
posals made  on  public  notice  by  advertisement;  and  it  was  pro- 
vided that  "any  contractor  failing  to  perform  his  contract,  or 
any  part  thereof,  shall  be  liable  to  said  commissioners  for  any 
damage  caused  by  such  failure,  and  said  commissioners  shall  have 
full  discretionary  power,  in  the  interest  of  the  property  owners, 
in  the  prosecution  of  the  improvements  in  their  dealings  with  the 
contractors,  to  enforce  their  rights  against  contractors  by  action  or 
otherwise,  to  the  end  that  said  improvements  may  be  completed 
in  the  most  speedy,  advantageous  and  economical  manner." 
Section  6  (as  amd.  by  Laws  of  1881,  chap.  326)  provided :  "  In 
order  to  pay  for  the  several  improvements  authorized  or  directed 
by  this  act,  inclusive  of  such  widening,  together  with  the  incidental 
expenses  of  making  such  improvements,  said  commissioners  are 
hereby  authorized  and  empowered  to  issue  certificates  of  indebted- 
ness in  an  amount  not  to  exceed  in  the  aggregate  the  sum  of  one 
hundred  and  fifty  thousand  dollars.  Said  certificates  shall  be  known 
and  designated  as  the  Flushing  avenue  improvement  certificates, 
and  may  be  issued  in  direct  payment  for  such  improvements  and 
expenses,  or  they  may  be  sold  or  negotiated  by  the  commissioners 
to  obtain  money  to  pay  for  such  improvements,  or  any  part  thereof, 
as  said  commissioners  may  deem  most  advantageous.  *  *  ♦ 
The  commissioners  shall  determine  the  form  and  denomination  of 
such  certificates,  except  that  they  shall  be  payable  to  bearer ;  shall 
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pass  by  delivery ;  shall  bear  interest  at  a  rate  not  exceeding  six  per 
centum  per  annum,  payable  semi-annually  on  the  first  day  of  Feb- 
mary  and  August  in  each  year;  shall  be  redeemable  out  of  the 
*  Flushing  avenue  improvement  fund/  and  shall  be  redeemable 
after  five  years  and  payable  in  any  event  in  ten  years  from  their 
respective  dates ;  shall  be  receivable  at  all  times  at  par  and  accrued 
interest  in  payment  of  any  assessments  hereby  authorized,  or  of  the 
interest  thereon ;  and,  also,  except  that  it  shall  appear  upon  said  cer- 
tificates that  they  are  issued  under  the  provisions  of  this  act.  They 
shall  be  signed  by  said  commissioners,  or  a  majority  of  them,  and 
countersigned  by  the  treasurer  and  receiver  of  taxes  of  Long  Island 
City,  on  the  written  requisition  of  said  commissioners  or  a  majority 
of  them.  *  *  ^  In  case  a  sufficient  amount  of  the  assessments 
to  be  levied  under  the  provisions  of  this  act  shall  not  be  paid  to  the 
treasurer  and  receiver  of  taxes  of  Long  Island  City,  to  enable  him 
to  meet  and  pay  the  first  six  months'  interest  accruing  upon  any  of 
finch  certificates  which  may  have  been  issued  from  time  to  time  by 
said  commissioners,  or  any  part  thereof,  the  said  treasurer  and 
receiver  of  taxes  shall  certify  the  fact  in  writing  to  said  commission- 
ers, stating  the  amount  necessary  to  pay  or  make  up  any  defi- 
ciency in  the  payment  of  such  interest,  and  thereupon  said  commis- 
sioners shall  forthwith  proceed  to  issue  such  an  amount  in  such 
certificates  as  will  make  up  and  pay  such  deficiency  of  interest^ 
and  shall  sell  and  negotiate  the  same  as  hereinbefore  provided^ 
and  shall  pay  over  the  proceeds  thereof  to  such  treasurer  and 
receiver  of  taxes,  and  such  certificates  so  issued  shall  be  issued 
and  negotiated  in  the  same  manner  and  upon  the  same  terms 
and  conditions,  and  shall  bear  the  same  rate  of  interest  as  the 
improvement  certificates  hereinbefore  provided  for."  Section  7 
of  the  act  (as  amd.  by  Laws  of  1881,  chap.  326)  directs  the  com- 
missioners to  proceed  as  soon  as  practicable  to  widen  said  Flushing 
avenue  and  to  assess  therefor  the  cost  of  the  improvement  author- 
ized or  directed  to  be  made  by  the  act,  and  that  such  assessment 
shall  be  levied  upon  and  be  a  lien  upon  the  property  upon  which  it 
was  imposed,  and  that  "  a  just  and  valid  assessment  may  be  levied 
and  collected  therefor,  so  that  the  entire  cost,  charges  and  expenses 
of  such  widening  and  improvements  may  be  defrayed  out  of,  and 
with  the  proceeds  of  said  assessment ; "  and  that  from  and  after  the 
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time  each  assessment  shall  have  been  daly  made,  confirmed  and  filed 
in  the  office  of  the  treasurer  and  receiver  of  taxes  of  Long  Island 
City,  the  amount  so  assessed  upon  each  lot,  piece  or  parcel  of  land 
shall  be  alien  thereon,"  and  "  payment  of  the  principal  and  interest 
of  such  assessments  may  be  enforced  in  the  same  manner,  by  the 
same  means,  to  the  same  extent,  with  the  same  force  and  effect,  and 
within  the  same  time  or  times  after  the  filing  of  such  assessment-roll 
in  the  treasurer's  office  of  Long  Island  City,  as  is  provided  in  regard  to 
other  assessments  levied  under  the  provisions  of  this  act."  Section  8 
(as  amd.  by  Laws  of  1880,  chap.  318)  provides  for  the  district  of 
assessment  for  the  opening,  widening  and  improvements,  and  enacts 
that  every  assessment  levied  nnder  the  provisions  of  the  act  shall  be 
a  lien  upon  the  real  estate  upon  which  the  same  shall  be  charged  or 
levied  from  the  time  of  the  confirmation  thereof  and  the  delivery 
of  the  assessment  roll,  or  a  certified  copy  thereof,  to  the  treasurer  of 
Long  Island  City ;  that  any  assessment  levied  under  the  provisions  of 
the  act  may  be  paid  to  the  treasurer  and  receiver  of  taxes  of  Long 
Island  City  without  fee  or  charge  at  any  time  within  three  months 
after  the  assessment  roll  therefor,  or  a  certified  copy  thereof,  shall  be 
filed  in  the  said  treasurer's  office,  but ''  all  lots,  pieces  or  parcels  of  land 
upon  which  any  assessment  shall  remain  unpaid,  and  upon  which 
assessment  there  shall  be  three  years'  interest  or  more  unpaid  on  the 
first  day  of  July  in  any  year,  or  upon  which  assessment  or  interest,  or 
any  part  thereof,  shall  remain  unpaid  after  the  expiration  of  eight 
years  after  such  assessment  shall  have  been  confirmed  and  the  assess- 
ment roll  thereof,  or  a  certified  copy  thereof,  filed  in  the  office  of  the 
treasurer  and  receiver  of  taxes  of  Long  Island  City,  shall  be  adver- 
tised and  sold  for  the  payment  of  such  unpaid  interest  or  assess- 
ment, or  both,  as  the  case  may  be,  and  such  sale  or  sales  shall  be 
made  by  the  treasurer  and  receiver  of  of  *  taxes  of  said  city,  or  such 
other  officers  as  shall  then  be  authorized  by  law  to  sell  lands  situate 
in  said  city  for  non-payment,  of  city  taxes,  and  such  sale  or  sales 
and  all  proceedings  therefor  and  thereafter  shall  be  the  same,  and 
on  the  same  notice  and  like  terms  and  subject  to  the  same  con- 
ditions, provisions  and  restrictions,  and  the  several  lots  or  parcels  of 
land  or  property  sold  may  be  redeemed,  and  in  default  of  such 
redemption,  title  thereto  shall  be  perfected  and  given  in  the  same 

*  So  in  origiaal. 
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manner,  to  the  same  extent,  with  the  same  force  and  eJSect,  and  the 
costs,  fees,  charges  and  expenses  of  snch  sale  shall  be  the  same  as 
shall  then  be  prescribed  bj  law  for  the  sale  of  lands  situate  in  said 
city  for  the  non-payment  of  city  taxes  in  said  city.  At  the  sale  of 
any  lot,  piece  or  parcel  of  land  for  non-payment  of  said  assessments, 
or  any  of  them,  or  interest  thereon,  as  hereinbefore  provided,  it 
fihall  be  the  duty  of  the  officer  making  such  sale,  to  receive  the  said 
improvement  certificates,  authorized  by  this  act,  at  par  and  accrued 
interest  in  payment  for  the  assessments,  or  any  of  them,  and  tlie  accrued 
interest  thereon,  for  which  such  sale  shall  be  made,  exclusive  of  the 
costs  and  expenses  of  such  sale,  in  the  same  manner,  to  the  same 
extent  and  with  the  same  force  and  effect ;  and  such  certificates 
when  so  received,  shall  be  permanently  and  effectually  canceled 
and  defaced  by  and  deposited  with  the  same  office."  Section  9  of 
the  act  (as  amd.  by  Laws  of  1880,  chap.  318)  provides  as  fol- 
lows: "All  moneys  received  by  said  treasurer  and  receiver  of 
taxes  in  payment  of  such  assessments  or  interest  shall  be  placed  to 
the  credit  of  a  fund  to  be  known  as  the  Flushing  avenue  improve- 
ment fund,  and  shall  be  kept  separate  and  apart  from  all  other 
moneys  in  his  hands,  and  no  part  thereof  shall  be  expended  by  him 
except  in  payment  of  the  interest  or  for  the  purchase  or  redemption 
of  the  principal  of  said  Flushing  avenue  improvement  certificates, 
or  such  additional  certificates  as  hereinbefore  provided,  until  the 
same  shall  be  fully  paid,  purchased  or  redeemed,  with  interest  as 
aforesaid.  Whenever  the  treasurer  of  said  city  shall  have  five 
hundred  dollars  or  more  in  his  hands  to  the  credit  of  said  Flush- 
ing avenue  improvement  fund  not  required  for  the  redemption  of 
snch  additional  certificates,  or  for  the  next  semi-annual  interest  pay- 
ment on  outstanding  improvement  certificates,  he  shall  give  public 
notice,  by  advertisement  for  at  least  one  week  in  one  or  more  news- 
papers published  in  Long  Island  City,  that  he  will  receive  sealed 
proposals  for  the  sale  and  surrender  to  him  of  such  certificates. 
Such  notice  shall  specify  the  amount  in  his  hands  to  be  then  applied 
to  the  purchase  of  such  improvement  certificates.  ''^  ^  *  In  case 
the  amount  of  improvement  certificates  so  advertised  for  shall  not  be 
purchased  pursuant  to  said  advertisement,  said  treasurer  is  hereby 
authorized  to  call  in  the  amount  so  advertised  for,  or  the  residue 
thereof  as  nearly  as  may  be,  not  so  purchased,  by  public  notice,  hj 
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advertisement  to  be  published  in  one  or  more  newppapers  published 
in  Long  Island  City,  once  a  week  for  two  consecutive  weeks,  which 
notice  shall  specify  the  number,  par  value  and  date  of  each  certificate 
so  called  in  and  shall  require  the  same  to  be  presented  at  his  office 
for  redemption.  *  *  *  When  all  of  said  assessments  shall  have 
been  paid  with  interest  thereon,  or  upon  the  completion  of  the  sales 
for  the  non-payment  thereof,  all  the  said  improvement  certificates 
shall  be  paid  off.  Final  notice  of  the  redemption  of  such  certifi- 
cates, by  advertisement  to  be  published  in  one  or  more  newspapers, 
published  in  Long  Island  City,  once  a  week  for  two  consecutive 
weeks,  shall  be  given  by  said  treasurer,  requiring  all  outstanding 
certificates  to  be  presented  at  his  office  for  redemption.  *  *  *  If 
there  shall  be  any  excess  to  the  credit  of  said  improvement  fund^ 
after  the  payment  and  redemption  of  such  certificates,  it  shall  be 
covered  into  the  city  treasury  in  payment  of  city  taxes,  upon  the 
property  assessed  hereunder  in  proportion  to  the  total  amounts 
assessed  thereon,  respectively."  Section  11  of  the  act  provides  that 
"  the  treasurer  and  receiver  of  taxes  of  Long  Island  City  and  his 
sureties  shall  be  liable  on  his  official  bond  given  to  said  city,  after 
the  passage  of  this  act  for  the  faithful  discharge  of  the  several 
duties  hereby  imposed  upon  him,  and  for  all  moneys  which  shall 
come  into  his  hands  under  and  pursuant  to  the  provisions  hereof. 
Prior  to  the  giving  of  such  security,  a  temporary  bond  may  be 
required  by  said  improvement  commissioners  in  form  and  amount  to 
be  approved  by  them,  conditioned  that  said  treasurer  will  faithfully 
account  for,  apply  and  pay  over  all  moneys  which  shall  come  into 
his  hands  under  the  provisions  of  this  act." 

I  have  called  attention  to  the  provisions  of  this  act,  to  show  that 
the  commission  was  not  '^  a  duly  organized  board  of  said  Long  Island 
City,"  and  that  there  was  no  duty  in  relation  to  this  improvement 
imposed  upon  the  city.  The  Legislature  by  the  act  specified  the 
improvement  to  be  made ;  appointed  commissioners  under  whose 
direction  such  improvement  was  to  be  made.  To  provide  the 
necessary  money  the  commissioners  were  directed  to  issue  the 
certificates,  to  receive  the  money  realized  therefrom  and  disburse  it ; 
and  an  assessment  was  provided  for  from  which  the  certificates 
issued  by  the  commissioners  were  to  be  paid ;  and  the  duty  was 
imposed   upon  the  treasurer  of  Long  Island  City  to  receive  the 
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amoant  of  the  assessment  when  paid  by  the  owners  of  propertjr 
upon  which  the  assessment  was  imposed,  which  he  was  directed  to 
keep  in  a  separate  account,  distinct  from  all  city  moneys,  and  apply 
to  the  payment  of  the  certificates  issned  by  the  commissioners ;  and 
to  insure  the  performance  of  that  duty  he  was  required  to  give  a. 
bond ;  and  the  money  so  received  was  to  be  solely  applicable  to  the 
payment  of  the  certificates  issued. 

There  is  no  provision  of  this  act  which  in  express  terms  makes, 
the  city  liable  for  the  payment  of  these  certificates.  The  provision 
of  section  8  (supra),  directing  the  sale  of  the  property  does  not 
impose  a  duty  upon  the  city  to  make  such  sale.  It  directs  that  such 
property  upon  which  an  assessment  or  interest  shall  remain  unpaid, 
after  the  expiration  of  eight  years  from  the  confirmation  of  tho 
assessment,  and  the  filing  of  the  assessment  roll,  or  a  certified 
copy  thereof,  as  specified,  shall  be  advertised  and  sold  for  the 
payment  of  such  unpaid  interest  or  assessment,  or  both,  as  the 
case  may  be ;  and  such  sale  or  sales  was  or  were  directed  to  be 
made  by  the  treasurer  and  receiver  of  taxes  of  said  city,  or  such 
other  oflScer  as  should  then  be  authorized  by  law  to  sell  land  situate: 
in  said  city  for  the  non-payment  of  city  taxes.  Here,  again,  tha 
officer  who  is  to  make  such  sale  is  designated  by  the  Legislature, 
and  in  making  such  sale  he  would  act  under  this  specific  power 
given  to  him  by  the  Legislature  and  not  by  virtue  of  any  authority 
that  he  had  as  an  officer  of  the  city ;  and  then  in  case  there  should 
be  any  excess  of  the  amount  necessary  to  pay  the  certificates  tha 
amount  is  not  to  be  paid  over  to  the  city  for  its  benefit,  but  is  to  be 
applied  to  the  reduction  of  the  payment  of  taxes  upon  property 
that  had  been  assessed  for  the  improvement  by  the  legislative 
mandate.  (§  9,  supra.)  The  sole  duty  that  rested  on  any  city 
official  was  that  which  was  imposed  by  the  act  upon  the  officer, 
not  as  a  corporate  officer,  but  as  a  person  designated  by  the  act  to 
perform  the  duties  prescribed  by  the  act. 

When  the  city  of  New  York  was  consolidated  with  the  other 
municipal  corporations  in  what  was  called  the  Greater  New  York^ 
there  was  imposed  upon  the  new  city  created  a  liability  for  "  all 
valid  and  lawful  charges  and  liabilities  now  existing  against  any  of 
the  municipal  or  public  corporations,  or  parts  thereof,  which  by  this, 
act  are  made  part  of  the  corporation  of  The  City  of  New  York^ 
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*  *  *  which  but  for  this  act  would  be  valid  and  lawful  charges 
or  liabilities  against  the  same/'  and  such  charges  and  liabilities 
"shall  accordingly  be  defrayed  and  answered  unto  by  it  to  the  same 
extent,  and  no  further,  than  the  said  several  constituent  corpora- 
tions would  have  been  bound  if  this  act  had  not  been  passed.*' 
(N.  Y.  charter  [Laws  of  1897,  chap.  378],  §  4.)  Section  5  of  the 
charter  provides:  "All  laws  or  parts  of  laws  heretofore  passed 
creating  any  debt  or  debts  of  the  municipal  and  public  corpora- 
tions, united  and  consolidated  as  aforesaid,  or  for  the  payment 
of  such  debts,  or  respecting  the  same,  *  *  *  shall  remain  in 
full  force  and  eflEect,  except  that  the  same  shall  be  carried  out  by 
the  corporation  hereby  constituted,  to  wit :  The  City  of  New  York. 

*  *  *  All  the  valid  debts  of  the  municipal  and  public  corpo- 
rations mentioned  in  the  first  section  of  this  act,  *  *  *  shall 
be  the  common  debt  of  The  City  of  New  York,  as  hereby  con- 
stituted." Section  9  of  the  charter  provides  that  "  all  funds  and 
moneys  which,  on  the  first  day  of  January,  eighteen  hundred  and 
ninety-eight,  shall  be  held  by  or  be  payable  to  *  *  *  any 
oflScer  of  any  of  the  municipal  and  public  corporations,  or  parts 
of  municipal  and  public  corporations,  hereby  consolidated  with  the 
corporation  heretofore  known  as  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  as  well  as  all  funds  and  moneys 
then  held  by  or  payable  to  any  officer  of  said  last-named  corpo- 
ration, shall  be  deemed  to  be  held  by  and  be  payable  to  the  cor- 
poration of  The  City  of  New  York,  constituted  by  this  act." 

These  provisions  carefully  restrict  the  obligation  which  is  imposed 
upon  the  city  of  New  York  to  the  debts  or  obligations  of  the  various 
municipal  corporations  that  are  included  in  the  city  thereby  created. 
There  is  no  provision  of  the  charter  that  I  have  been  able  to  dis- 
cover, or  to  which  our  attention  has  been  called,  which  imposes 
upon  the  city  of  New  York  a  liability  for  an  indebtedness  created 
or  authorized  by  the  Legislature  which  is  not  an  obligation  of  one 
of  the  municipalities  which  were  consolidated  into  the  city  of  New 
York. 

Section  9  of  the  charter,  to  which  attention  has  been  called,  pro- 
viding that  all  funds  and  moneys  which  on  the  Ist  day  of  January^ 
1898,  shall  be  held  by  or  be  payable  to  any  officer  of  any  of  the 
municipal  and  public  corporations  consolidated,  shall  be  held  by  and 
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be  payable  to  the  city  of  New  York,  evidently  applies  to  the  moneys 
of  the  constituent  corporations,  or  moneys  due  to  such  corporations, 
and  payable  to  their  officers.  Here  no  part  of  these  assessments 
ever  became  payable  to  Long  Island  City,  nor  could  they  in  any 
way  be  applied  for  its  benefit.  The  municipal  corporation  had  no 
control  over  the  proposed  improvement,  the  receipt  or  expenditure 
of  the  money  raised  to  carry  out  the  improvement,  or  the  receipt  or 
application  of  money  realized  from  the  assessment  which  the  com- 
missioners imposed  for  the  improvement. 

The  only  fact  that  connects  Long  Island  City  in  any  way  with  the 
improvement  is  that  it  would  appear  that  the  avenue  to  be  improved 
or  a  part  of  it  was  within  the  corporate  limits,  and  the  treasurer  of 
the  city  was  designated  as  the  fiscal  officer  who  was  to  receive  the 
amount  of  the  assessments  when  paid  and  apply  it  as  directed  in 
the  act. 

It  seems  to  me  that  the  Legislature  imposed  no  obligation  upon  the 
municipal  corporation  of  Long  Island  City  which  could  be  enforced 
by  action  to  pay  these  certificates,  and  no  such  obligation  was  imposed 
upon  the  defendant  when  the  new  city  was  created.  It  is  not  nec- 
essary to  determine  upon  this  appeal  whether  or  not  the  defendant 
would  be  responsible  for  a  failure  of  the  city  treasurer  of  Long  Island 
City  to  sell  the  lands  upon  which  an  assessment  had  been  imposed  as 
directed  by  the  act.  I  should  have  serious  doubts  as  to  whether  the 
city  of  New  York  would  be  responsible  for  any  default  of  the  treas- 
urer before  the  1st  of  January,  1898,  when  the  defendant  was 
created.  The  theory  upon  which  the  action  was  brought  was  that 
the  commission  was  a  duly  organized  board  of  Long  Island  City  and 
that  city  was  bound  to  pay  these  certificates  when  they  became  due, 
and  that  such  obligation  having  existed  at  the  time  of  the  consolida- 
tion of  the  various  cities  into  the  city  of  New  York,  it  was  imposed 
upon  the  defendant  by  the  provisions  of  the  charter,  and  thereby  the 
defendant  became  liable  to  the  holders  of  the  certificates.  I  can 
find  no  warrant  for  such  a  claim.  None  of  the  cases  cited  by  coun- 
sel for  the  plaintijS  have  any  application.  There  is  a  clear  distinction 
between  the  cases  where  the  city  is  directed  to  make  the  improve- 
ments, to  enter  into  contracts  therefor  and  issue  obligations  to  pro- 
vide the  money  to  pay  for  the  work  done,  and  is  authorized  to 
impose  assessments  to  reimburse  itself  for  the  money  thus  expended, 
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or  which  it  had  become  obligated  to  pay,  and  this  case,  where  the 
city  had  nothing  to  do  with  the  improvement,  and  incurred  no  obli- 
gation therefor. 

I  think,  therefore,  that  the  complaint  was  properly  dismissed,  and 
that  the  judgment  should  be  affirmed,  with  costs. 

Patterson,  McLaughlin    and  Hatch,  JJ.,  concurred;    Vak 
Brunt,  P.  J.,  dissented. 

Judgment  affirmed,  with  costs. 


Charles  Cyrus  Marshall,  Respondent,  v.  United  States  Trust 
Company  of  New  York  and  James  J.  Williams,  Individually 
and  as  Executors  of  and  Trustees  under  the  Last  Will  and  Testa- 
ment of  Mary  A.  Flanagan,  Deceased,  Appellants,  Impleaded 
with  William  C.  Flanagan. 

WiU  directing  the  executors  thereof  to  pay  a  mortgage  upon  property  in  whieh^ 
the  testator^ B  son  has  a  life  estate  —  purchase  of  the  property  by  the  executors  upon 
a  foreclosure  of  the  mortgage  —  when  they  cbcquired  a  good  title  as  against  judg^ 
ment  creditors  of  the  son  who  toere  parties  to  the  foreclosure  action, 

March  19, 1895,  Mary  A.  Flanagan  executed  her  will,  by  which  she  directed  her 
executors  to  sell  a  parcel  of  laud  known  as  the  Mott  avenue  property  and  inyest 
the  proceeds  of  such  sale  and  to  pay  the  net  income  of  all  her  property  and  of 
all  bonds,  mortgages  and  other  investments  to  her  son,  William  0.  Flanagan, 
during  his  life. 

The  will  further  provided:  "  Twentieth.  I  empower  my  said  executors  to  pay  oft 
any  mortgage  on  my  real  estate  at  Avenue  B  and  Fourteenth  Street  with  any 
funds  which  they  may  have  in  their  hands  from  the  sale  of  any  other  portion 
of  my  estate,  and  for  said  purpose  to  sell  or  dispose  of  for  cash  any  other  prop- 
erty in  their  hands." 

November  10,  1896,  the  said  Mary  A.  Flanagan  conveyed  to  her  son,  William  C. 
Flanagan,  a  life  estate  in  the  property  on  the  comer  of  Fourteenth  street  and 
Avenue  B.  subject  to  the  following  conditions:  "  First,  that  the  said  party  of 
the  second  part  shall  have  the  power  to  receive  the  rents,  issues  and  profits  of 
said  premises  during  the  term  of  his  natural  life.  Second,  that  said  party  of 
the  second  part  shall,  during  the  term  of  his  natural  life,  make  and  do  any 
and  all  repairs  upon  said  premises  in  good  and  sanitary  condition,  pay  all 
taxes,  croton  water  rents  and  assessments  which  may  be  laid  or  levied  upon 
said  premises,  and  shall  comply  with  any  and  all  ordinances  of  the  City  of 
New  York  and  perform  any  and  all  directions  or  orders  of  the  Board  of  Health* 
Fire,  or  other  departments  of  said  City  which  shall  be  empowered  by  law  t<> 
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make  the  same.  Third,  should  said  party  of  the  second  part  die  leaving  him 
surviying  issue,  or  issue  of  a  deceased  child  or  children,  then  said  premises 
shall  be  and  become  the  property  in  fee  of  said  issue  per  stirpes  and  not  per 
capita.  Fourth,  should  said  party  of  the  second  part  die  intestate  and  leave  a 
widow  him  surviving,  but  no  issue  or  issue  of  a  deceased  child  or  children, 
then  said  widow  shall  be  entitled  to  one-third  part  of  said  property.  Mfth, 
should  said  party  of  the  second  part  die  intestate,  leaving  him  surviving  no 
widow  or  issue  or  issue  of  a  deceased  child  or  children,  then  said  premises  are 
to  revert  to  and  belong  and  be  disposed  of  as  part  of  the  estate  of  the  party  of 
the  first  part  and  to  be  distributed  in  accordance  with  the  last  will  and  testa- 
ment, if  any,  of  the  said  party  of  the  first  part.  Sixth,  said  party  of  the 
second  part  shall  have  no  power  or  authority  to  sell,  mortgage  or  otherwise 
encumber,  or  suffer  to  be  sold,  mortgaged  or  encumbered  any  part  of  said 
premises."  ^ 

The  property  conveyed  was  then  subject  to  the  lien  of  a  112,000  mortgage. 

November  20,  1896,  said  Mary  A.  Flanagan,  executed  a  codicil  to  her  will,  by 
which  she  directed  her  executors  to  sell  the  Mott  avenue  premises  as  provided 
in  the  will.  The  codicil  contained  the  further  provision:  ^*  Fifth.  I  hereby 
direct  my  executors  hereinafter  named  to  pay  out  of  the  moneys  realized  upon 
the  sale  of  my  property  on  the  easterly  and  westerly  sides  of  Mott  Avenue  any 
mortgage  upon  the  premises  situate  on  the  southwest  corner  of  Avenue  B  and 
14th  Street,  whether  the  same  be  owned  by  me  at  time  of  my  death  or  shall 
have  been  transferred  to  my  said  son,  but  not  otherwise." 

Mary  A.  Flanagan  died  December  15,  1896,  seized  of  the  Mott  avenue  property, 
and  the  will  and  codicil  were  duly  admitted  to  probate. 

April  14,  1897,  William  C.  Flanagan  leased  the  property  on  the  corner  of  Four- 
teenth street  and  Avenue  B  to  one  Mullen  for  a  term  of  ten  years.  He  sub- 
sequently formed  a  partnership  with  Mullen  under  an  agreement  which  pro- 
vided that  the  lease  should  become  an  asset  of  the  partnership.  The  partnership 
failed  and  Judgments  were  obtained  against  Flanagan  and  Mullen.  In  Janu- 
uary,  1898,  the  trustees  under  the  will  of  Mary  C.  Flanagan  sold  the  Mott 
avenue  property,  receiving  therefor  more  than  sufficient  to  pay  the  mortgage 
on  the  Avenue  B  property.  Thereafter,  an  attorney,  acting  in  the  interest  of 
William  C.  Flanagan,  informed  the  executors  and  trustees  under  the  will  that 
Flanagan  had  no  further  interest  in  the  property,  and  that  under  the  will  the 
trustees  could  not  pay  off  the  mortgage  thereon. 

In  consequence  of  this  notice,  the  trustees  did  not  pay  off  the  mortgage,  and 
an  action  was  commenced  to  foreclose  it.  Both  Flanagan  and  his  Judgment 
creditors  and  also  the  trustees  were  made  parties  to  the  foreclosure  action.  The 
executors  and  trustees  purchased  the  property  at  the  foreclosure  sale  with 
funds  belonging  to  the  estate.  They  subsequently  sold  the  property,  receiv- 
ing therefor  the  sum  of  |21,000. 

In  an  action  brought  by  a  Judgment  creditor  of  William  C.  Flanagan  to 
have  the  income  of  such  |21,000  applied  on  his  Judgment,  upon  the  theory  that 
it  was  the  duty  of  the  trustees  to  pay  off  the  mortgage  and  thus  prevent  th% 
foreclosure,  it  was 
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Held,  that  it  i^as  not  clear  whether  the  direction  in  the  will  that  the  executors 
pay  off  the  mortgage  had  hecome  operative; 

That,  aside  from  this  question,  the  tmstees,  by  the  conveyance  from  the  referee 
in  the  foreclosure  action,  acquired  an  absolute  title  to  the  property,  free  from 
any  claim  on  the  part  of  Flanagan  or  his  Judgment  creditors,  who  had  been 
made  parties  to  the  action; 

That,  if  the  trustees  were  bound  to  pay  the  mortgage  and  thus  release  the  prop- 
erty from  the  lien  thereof,  Flanagan  and  those  claiming  under  or  through  him 
should  have  asked  for  that  relief  in  the  foreclosure  action. 

Appeal  by  the  defendants,  the  United  States  Trust  Company  of 
Kew  York  and  another,  individually  and  as  executors  of  and  trus- 
tees under  the  last  will  and  testament  of  Mary  A.  Flanagan,  deceased, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  14th  day  of  January,  1904,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  New  York  Special  Term. 

Edward  TT.  Sheldon^  for  the  appellants. 

John  M.  Ha/rrington^  for  the  respondent. 

Ingbahah,  J. : 

By  this  action  the  plaintiff,  a  judgment  creditor  of  the  defendant 
William  C.  Flanagan,  seeks  to  have  his  judgment  against  the  defend- 
ant Flanagan  established  as  a  lien  upon  a  life  estate  in  certain  real 
property  which  had  vested  in  Flanagan,  the  title  to  which  is  now 
held  by  the  defendants  the  United  States  Trudt  Company  and 
James  J.  Williams,  as  executors  and  trustees  under  the  last  will  and 
testament  of  Mary  A.  Flanagan,  deceased.  There  is  no  substantial 
dispute  as  to  the  facts.  The  property  in  question  was  owned  by 
the  appellants'  testatrix  prior  to  the  19th  day  of  March,  1895.  On 
that  day  she  executed  her  will,  by  which  she  directed  her  executors 
to  sell  a  certain  parcel  of  land  on  Mott  avenue,  to  invest  all  moneys 
received  therefrom,  and  to  pay  the  net  income  of  all  her  property 
and  of  all  bonds,  mortgages  and  other  investments  to  her  son 
William  C.  Flanagan  during  his  life.  The  said  will  also  contained 
the  following  provision  :  "  Twentieth :  I  empower  my  said  execu 
tors  to  pay  off  any  mortgage  on  my  real  estate  at  Avenue  B  and 
Fourteenth  Street  with  any  funds  which  they  may  have  in  their 
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hands  from  the  sale  of  any  other  portion  of  my  estate,  and  for  said 
purpose  to  sell  or  dispose  of  for  cash  any  other  property  in  their 
hands."  I 

Subsequent  to  the  execution  of  this  will,  and  on  the  10th  day  of  j 

November,  1896,  Mary  A.  Flanagan  executed  an  instrument  by  | 

which  she  granted  and  released  unto  William  C.  Flanagan,  the  party 
of  the  second  part,  a  lot  of  land  on  the  southwest  corner  of  Four- 
teenth street  and  Avenue  B  "  for  and  during  the  term  of  his  natural 
life,  with  the  powers  and  subject  to  the  provisions  hereinafter 
limited,  declared  and  expressed  concerning  the  same.  Firsts  that 
the  said  party  of  the  second  part  shall  have  the  power  to  receive 
the  rents,  issues  and  profits  of  said  premises  during  the  term  of  his 
natural  life.  Second^  that  said  party  of  the  second  part  shall,  during 
the  term  of  his  natural  life,  make  and  do  any  and  all  repairs  upon  ! 

said  premises  in  good  and  sanitary  condition,  pay  all  taxes,  croton 
water  rents  and  assessments  which  may  be  laid  or  levied  upon  said 
premises,  and  shall  comply  with  any  and  all  ordinances  of  the  City 
of  New  York  and  perform  any  and  all  directions  or  orders  of  the 
Board  of  Health,  Fire,  or  other  departments  of  said  City  which 
ahall  be  empowered  by  law  to  make  the  same.  Thirds  should  said 
party  of  the  second  part  die  leaving  him  surviving  issue,  or  issue  of 
a  deceased  child  or  children,  then  said  premises  shall  be  and  become 
the  property  in  fee  of  said  issue  per  stirpes  and  not  per  capita. 
Fourth^  should  said  party  of  the  second  part  die  intestate  and  leav- 
ing a  widow  him  surviving,  but  no  issue  or  issue  of  a  deceased  child 
or  children,  then  said  widow  shall  be  entitled  to  one-third  part  of  said 
property.  Fifth^  should  said  party  of  the  second  part  die  intestate, 
leaving  liim  surviving  no  widow  or  issue  or  issue  of  a  deceased  child 
or  children,  then  said  premises  are  to  revert  to  and  belong  and  bo 
disposed  of  as  part  of  the  estate  of  the  party  of  the  first  part  and  to 
be  distributed  in  accordance  with  the  last  will  and  testament,  if  any, 
of  the  said  party  of  the  first  part.  Sixthy  said  party  of  the  second 
part  shall  have  no  power  or  authority  to  sell,  mortgage  or  otherwise 
encumber,  or  suffer  to  be  sold,  mortgaged  or  encumbered  any  part 
of  said  premises."  This  instrument  was  recorded  in  tlie  office  of 
the  register  of  the  city  and  county  of  New  York  on  December  8, 
1896.  At  the  time  of  the  execution  and  delivery  of  this  instrument 
the  premises  affected  thereby  were  subject  to  the  lien  of  a  mortgage 
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to  secure  the  payment  of  the  Bum  of  $12,000  on  the  4th  day  of  Julj, 
1896. 

Subsequently,  and  on  the  20th  of  November,  1896,  the  appellants' 
testatrix  executed  a  codicil  to  her  last  will  and  testament  whereby 
ehe  directed  her  executors  to  sell  her  Mott  avenue  property  as  pro- 
vided in  the  8th  clause  of  her  will.  The  said  codicil  also  contained 
the  following  provision:  ^^ Fifth,  I  hereby  direct  my  executors 
hereinafter  named  to  pay  out  of  the  moneys  realized  upon  the  sale 
of  my  property  on  the  easterly  and  westerly  sides  of  Mott  Avenue 
any  mortgage  upon  the  premises  situate  on  the  southwest  comer  of 
Avenue  B  and  14th  Street,  whether  the  same  be  owned  by  me  at 
time  of  my  death  or  shall  have  been  transferred  to  my  said  son,  but 
not  otherwise." 

Mary  A.  Flanagan  died  on  December  16,  1896,  and  the  will  and 
codicil  were  admitted  to  probate  by  the  surrogate  of  the  city  and 
county  of  New  York  as  a  will  of  the  real  and  personal  property, 
and  letters  thereon  were  issued  to  the  appellants  as  executors.  She 
died  seized  of  the  Mott  avenue  property,  which  the  appellants  ha^^ve 
sold  as  directed  by  the  will  and  codicil.  On  April  14,  1897,  the 
defendant  Flanagan  leased  the  Avenue  B  property,  in  which  he 
had  a  life  estate  under  the  instrument  before  described,  to  one 
Mullen  for  the  term  of  ten  years  from  May  1,  1897 ;  and  on  April 
29,  1897,  Flanagan  and  Mullen  formed  a  copartnership.  By  the 
copartnership  agreement,  the  said  lease  from  Flanagan  to  Mullen 
was  to  become  an  asset  of  the  copartnership.  The  said  copartner- 
ship was  unsuccessful  and  failed  in  business,  and  judgments  ^ere 
obtained  by  the  plaintiff's  assignor  and  others  against  Flanagan  and 
Mullen  during  the  year  1897.  In  the  month  of  January,  1898,  the 
executors  and  trustees  under  the  will  sold  the  Mott  avenue  prop- 
erty belonging  to  the  estate  of  the  testatrix  and  received  therefor 
$43,725,  of  which,  after  making  certain  payments  directed  by  the 
will,  there  remained  in  their  hands  an  amount  in  excess  of  the 
$12,000  required  to  pay  the  mortgage  on  the  Avenue  B  property 
in  which  the  defendant  Flanagan  had  been  granted  a  life  estate. 

The  defendant  Flanagan,  who  was  called  as  a  witness  for  the 
plaintiff,  testified  that  he  consented  to  have  the  mortgage  upon  the 
premises  in  which  he  held  a  life  estate  foreclosed.  Mr.  Fox  testi- 
fied that  he  acted  as  attorney  for  the  defendant  Flanagan ;  that  he 
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met  the  attorney  for  the  trust  company  and  told  him  not  to  pay  the 
mortgage  of  $12,000  on  the  Avenue  B  property,  on  the  ground 
that  the  defendant  Flanagan  had  no  interest  in  the  property,  and 
that  the  mortgagees  might  foreclose  and  let  the  property  be  sold 
under  foreclosure,  and  that  this  advice  was  given  at  the  request  of 
Flanagan.  The  attorney  for  the  trust  company  testified  that  Mr. 
Fox,  as  Flanagan's  attorney,  requested  the  trustees  not  to  pay  off 
this  mortgage ;  that  he  stated  that  Flanagan  had  parted  with  his 
interest  in  the  property  ;  that  by  certain  copartnership  articles  with 
Mnllen  the  lease  had  become  copartnership  property  and  that  judg- 
ments had  been  obtained  against  both  Flanagan  and  Mullen,  and 
that  as  Flanagan  had^no  further  interest  in  the  property  the  trustees 
could  not  under  the  will  pay  off  the  mortgage ;  that  in  consequence 
of  this  notice  from  Flanagan's  attorney,  the  trustees  did  not  pay  off 
the  mortgage,  whereupon  an  action  was  commenced  to  foreclose  the 
mortgage,  a  judgment  of  foreclosure  and  sale  entered,  the  property 
sold  thereunder  and  purchased  by  the  appellants  as  trustees  under 
the  will  of  Mrs,  Flanagan,  who  received  a  conveyance  of  this  prop- 
erty from  the  referee  under  the  judgment  of  foreclosure,  and  paid  for 
the  property  out  of  the  money  of  the  estate  in  their  hands  which 
they  held  in  trust  under  the  provisions  of  the  will.  The  appellants 
subsequently  sold  this  Avenue  B  property,  which  they  had  pur- 
chased at  the  foreclosure  sale  on  the  28th  of  February,  1899,  for  the 
8Qm  of  $21,000,  receiving  upon  such  sale  $5,000  in  cash  and  a  bond 
of  the  purchaser  secured  by  a  mortgage  for  $16,000.  Subsequently 
the  said  mortgage  and  interest  were  paid  to  the  said  executors. 
The  court  below  found  that  ''  said  defendant  executors  and  trus- 
tees, at  the  request  of  defendant  William  C.  Flanagan  and  with 
intent  to  defeat  the  collection  of  said  judgment  now  owned  and  held 
hy  plaintiff,  and  in  violation  and  disregard  of  the  directions  con- 
tained in  the  last  will  and  testament  and  codicil  thereto,  and  in 
violation  and  disregard  of  the  rights  and  interests  of  said  Flanagan's 
creditors,  including  plaintiff's  predecessors  in  title,  failed,  neglected 
ftnd  refused  to  pay  off  said  mortgage  to  said  Charles  Kinken  upon 
the  said  premises  situated  on  the  southwest  corner  of  Fourteenth 
Street  and  Avenue  B,  and  suffered  the  same  to  be  foreclosed  and 
bought  in  the  said  premises  as  hereinafter  more  fully  set  forth;'' 
App-  Div.— Vol.  XCIII.        17 
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that  ^^  the  funds  of  tlie  estate  of  said  Mary  A.  Flanagan,  deceased, 
including  the  moneys  arising  on  the  sale  by  them  of  said  Avenue  B 
and  Fourteenth  Street  property,  have  been  intermingled  in  the 
hands  of  defendant  trustees;  that  from  the  fund  of  $15,817.32,  the 
income  of  which  is  applicable  to  the  payment  of  the  plaintifPa  judg- 
ment against  the  defendant  William  0.  Flanagan,  as  hereinafter  set 
forth,  income  has  been  received  by  the  defendant  trustees  as  fol- 
lows," which  income  amounts  to  $551.91. 

As  conclusions  of  law  the  court  held  :  "  I.  That  as  between  the 
defendant  executors  and  trustees  and  the  defendant  Flanagan,  upon 
the  said  purchase  with  funds  of  the  said  trust  estate  on  the  said 
foreclosure  sale  by  the  defendant  executors,  and  trustees  of  the 
premises  situated  on  the  southwest  corner  of  Fourteenth  Street  and 
Avenue  B  in  the  City  of  New  "York,  the  said  defendant  William  C. 
Flanagan,  by  virtue  of  his  interest  under  the  said  deed  and  the 
direction  of  the  said  codicil  to  pay  off  the  said  mortgage  on  the 
property  became  restored  to  an  estate  for  the  term  of  his  natural 
life  in  the  said  premises  subject  to  certain  deductions  properly 
chargeable  against  said  life  tenant  in  the  premises.  IL  That  upon 
the  said  sale  of  the  said  premises  by  the  defendant  executors  and 
trustees  to  Harris  Mandelbaum  and  Fisher  Lewine  the  defendant 
William  C.  Flanagan  became  the  owner  of  an  estate  for  the  term 
of  his  natural  life  in  the  fund  of  $21,000,  as  representing  his  inter- 
est in  the  said  premises  before  foreclosure  under  the  said  deed  to 
him  taken  together  with  his  right  under  the  said  will  and  codicil  to 
have  the  mortgage  thereon  paid  off,  subject  to  certain  deductions 
hereinafter  mentioned  properly  chargeable  against  said  life  tenant 
m  the  premises.  *  *  *  VL  That  $16,817.32  is  the  amount  of 
the  fund  to  which  said  defendant  Flanagan's  life  estate  now  attaches 
in  the  premises.  VIL  That  the  plaintiff's  preferential  lien  upon  the 
income  of  the  said  fund  of  $15,817.32  attached  at  the  commence- 
ment of  this  action  on  November  25,  1902,  and  that  plaintiff  was 
not  bound  to  join  any  other  creditor  as  a  party  to  this  action. 
YIII.  That  plaintiff  should  be  paid  out  of  the  interest,  income,  issues 
and  profits  of  said  fund  of  $15,817.32  the  amount  remaining  unpaid 
on  his  said  judgment,  to  wit,  $615.19,  together  with  interest 
thereon  from  the  28th  day  of  October,  1897,  and  the  costs  of  this 
action."     And  the  defendant  trustees  were  ordered  and  directed  to 
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pay  the  net  inoorne  realized  by  them  upon  the  said  fund  since  the 
commencement  of  the  action,  and  to  pay  the  subsequently  accruing 
income  as  received  to  the  plaintiflF  or  his  attorney  during  tlie  term 
of  the  natural  life  of  the  defendant  Flanagan  until  the  money  pay- 
able to  the  plaintiff  herein  should  have  satisfied  the  judgment;  and 
the  defendant  trustees  were  enjoined  and  restrained  from  paying 
the  defendant  Flanagan,  or  to  any  one  except  the  plaintiff  or  his 
attorney,  any  part  of  such  net  interest,  income,  issues  and  profits 
arifidng  from  the  said  fund  of  $15,817.32  during  the  term  of  the 
natural  life  of  the  defendant  Flanagan  until  the  moneys  payable 
to  the  plaintiff  as  directed  should  have  been  fully  paid  and  satis- 
fied ;  and  judgment  was  entered  in  accordance  with  this  direction^ 
and  from  this  judgment  the  defendant  trustees  appeal. 

By  this  action  the  plaintiff  seeks  to  have  applied  to  the  pay- 
ment of  his  judgment  the  interest  of  the  judgment  debtor  in  this 
Avenue  B  property.  By  the  grant  to  the  judgment  debtor  he 
became  the  owner  of  an  estate  for  life  in  the  Avenue  B  property, 
subject  to  a  mortgage  of  $12,000,  and  interest  thereon.  As  such 
life  tenant  he  was  required  to  pay  taxes,  assessments  and  charges 
upon  the  property.  That  life  estate  undoubtedly  became  property 
in  his  hands  to  which  the  lien  of  a  judgment  would  attach,  and  it 
was  subject  to  the  payment  of  his  debts.  The  5th  clause  of  the 
codicil  to  Mrs.  Flanagan's  will  directed  her  executors  to  pay,  out  of 
the  money  realized  upon  the  sale  of  the  Mott  avenue  property,  any 
mortgage  upon  the  premises  in  question  if  she  owned  the  property 
at  the  time  of  her  death  or  if  it  had  Ijeen  transferred  to  her  son. 
It  was  not  their  duty  to  pay  until  they  had  realized  sufficient  money 
out  of  the  sale  of  the  Mott  avenue  property.  The  court  found  that 
daring  the  month  of  January,  1898,  the  executors  sold  the  Mott 
avenue  property  belonging  to  the  estate,  as  directed  by  the  8th 
clause  of  the  will,  in  several  lots  or  parcels,  for  sums  amounting  in 
the  aggregate  to  $43,725.  Just  when  the  money  was  received  upon 
this  sale  does  not  appear.  On  the  14th  day  of  April,  1897,  before 
the  Mott  avenue  property  had  been  sold,  Flanagan  had  leased  the 
Avenue  B  property  to  Mullen  as  tenant  for  ten  years  from  May  1, 
1897,  at  a  yearly  rent  of  $2,200  for  the  first  five  years,  and  $2,300 
for  the  remainder  of  the  term ;  and  on  the  29th  of  April,  1897, 
Flanagan  and  Mullen  entered  into  a  copartnership  agreement  to 
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conduct  a  restaurant  and  saloon  business  upon  the  premises  in  ques- 
tion. It  was  agreed  that  the  lease  of  Flanagan  to  Mullen  of  the 
premises  should  become  copartnership  assets.  This  copartnership 
was  to  continue  for  ten  years,  the  term  of  the  lease.  Mullen  con- 
tributed the  sum  of  $1,500  in  cash  and  his  experience  in  the  busi- 
ness, and  Flanagan  contributed  $1,500  and  the  rents,  issues  and  prof- 
its arising  from  the  said  premises  leased.  It  was  also  agreed  that 
the  condition  of  tlie  lease  as  to  the  payment  of  the  rents  by  Mullen 
should  become  null  and  void  and  said  rents  should  become  copart- 
nership property,  notwithstanding  the  condition  expressed  in  said 
lease  for  the  payment  of  rent,  and  that  the  same  was  to  be  used, 
laid  out  and  employed  in  common  between  them  for  the  manage- 
ment of  the  said  restaurant  and  saloon  business ;  and  it  was  further 
agreed  that  ^^  all  such  gains,  profits  and  income  shall  come,  go  ont 
or  arise  for  or  by  reason  of  the  said  trade  or  joint  business  as  afore- 
said, the  rents  from  the  said  premises  shall  be  from  time  to  time, 
during  the  said  term,  equally  and  proportionately  divided  between 
them,  the  said  copartners,  share  and  share  alike  ; "  and  also  that  all 
of  such  losses  that  shall  happen  in  the  said  joint  trade  sliould  be 
paid  and  borne  equally  and  proportionately  between  the  partners. 

By  the  lease  to  Mullen  and  the  copartnership  agreement,  this 
property  for  the  term  of  the  lease  undoubtedly  became  copartner- 
ship property ;  and  this  was  the  condition  of  the  property  when 
the  duty  devolved  upon  the  trustees  to  pay  oflf  the  mortgage  which 
was  then  upon  the  property.  In  the  meantime  the  business  had 
been  unsuccessful.  The  firm  had  failed  and  judgment  had  been 
obtained  against  the  copartners.  The  lease,  however,  for  the  term 
of  ten  yeara  was  copartnership  property  and  subject  to  the  debts  of 
the  copartnership.  The  direction  in  the  will  of  Mrs.  Flanagan 
which  then  became  operative  was  to  pay  this  mortgage,  "  whether 
the  same  be  owned  by  me  at  time  of  my  death  or  shall  have 
been  transferred  to  my  said  son,  but  not  otherwise ; "  and  this  con- 
dition existed  when  the  trustees  were  directed  by  Flanagan  not  to 
pay  the  mortgage  as  the  condition  contemplated  by  the  will  did  not 
then  exist.  It  is  not  entirely  clear  that  this  direction  to  pay  the 
mortgage  became  operative.  Prior  to  making  this  codicil  Mra. 
Flanagan  had  granted  the  estate  to  the  defendant  Flanagan  for  life, 
with  remainder  to  his  issue,  and  with  a  reversion,  in  the  event  of 
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his  dying  withoat  issue  and  unmarried,  to  her  estate.  It  is  clear 
that  at  the  time  this  provision  of  the  will  became  operative  the 
premises  were  not  owned  by  her  and  had  not  been  transferred  to  her 
son.  His  interest  in  them  was  simply  a  life  estate  with  remainder 
over,  and  he  had  transferred  his  interest  in  the  property  for  a  term 
of  ten  years.  When  the  will  was  made  this  grant  of  the  property 
was  in  existence,  and  this  limitation  upon  the  direction  of  the 
executors  to  pay  the  mortgage  upon  the  property  must  be  read  in 
connection  with  the  condition  in  which  the  property  stood  at  the 
time  the  will  was  executed.  Mrs.  Flanagan  could  have  contem- 
plated that  by  the  death  of  her  son  before  her,  without  issue  and 
without  having  been  married,  the  property  would  revert  to  her  and 
at  tlie  time  of  her  death  be  a  portion  of  her  estate ;  but  it  is  not 
clear  that  she  intended  that  her  executors  should  pay  oflf  tliat  mort- 
gage regardless  of  the  condition  of  the  property  at  the  time  of  her 
death,  or  the  interest  that  she  should  own  or  that  her  son  should 
have  in  it  at  that  time ;  and  I  do  not  think  that,  because  these 
trustees,  acting  upon  a  notice  received  from  the  son's  legal  adviser 
that  the  situation  was  such  as  was  not  contemplated  by  the  will,  and 
that,  tlierefore,  they  were  not  justified  in  paying  the  mortgage, 
their  failure  to  pay  the  mortgage  can  be  fairly  said  to  be  the  result 
of  a  combination  to  defeat  the  collection  of  the  plaintiff's  judgment 
and  in  violation  and  disregard  of  the  directions  contained  in  the  will 
and  codicil,  and  in  violation  and  disregard  of  the  rights  and  interests 
of  Flanagan's  creditors,  including  plaintiff's  predecessors  in  title. 

The  mortgage  not  having  been  paid,  the  mortgagee  commenced 
proceedings  to  foreclose  it,  alleging  non-payment.  To  that  action 
the  trustees  and  Flanagan  and  the  holder  of  the  plaintiff's  judgment 
and  the  other  judgment  creditors  were  parties.  The  mortgage  was 
a  lien  upon  Flanagan's  interest  in  this  property,  he  having  a  life 
estate  therein,  and  by  the  judgment  in  the  foreclosure  action  it  was 
decreed  that  the  mortgage  was  a  lien  upon  the  property  and  that 
the  property  should  be  sold  to  satisfy  the  mortgage.  Whatever 
rights  Flanagan  had  in  that  property,  and  whatever  rights  or  inter- 
ests the  plaintiff  as  Flanagan's  judgment  creditor  had  therein,  were 
subject  to  the  mortgage ;  and  when  by  the  judgment  in  the  fore- 
closure action  it  was  determined  that  the  property  should  be  sold 
and  conveyed  to  the  purchaser  upon  the  sale,  it  was  the  plaintiff's 
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as  well  as  Flanagan's  interest  in  the  property  that  was  sold,  and 
there  passed  to  the  purchaser  at  that  sale  an  absolute  title  to  the 
property,  discharged  of  all  claim  by  either  Flanagan  or  the  plaintiff 
or  the  owner  of  the  plaintiff's  judgment  therein.  It  is  true  that  the 
executors  became  the  purchasers  at  the  sale  under  that  judgment, 
but  they  then  purchased  Flanagan's  interest  and  the  plaintiff's 
interest  in  the  property,  and  the  sum  realized  on  that  sale  stood  in 
lieu  of  the  property  itself,  and  the  purchaser  at  the  sale  acquired  a 
valid  title,  discharged  of  all  claim  that  Flanagan  or  his  issue,  or  those 
claiming  under  him  who  were  parties  to  the  action,  were  entitled  to 
under  the  grant. 

Section  1632  of  the  Code  of  Civil  Procedure  provides  that  "a 
conveyance  upon  a  sale  made  pursuant  to  a  final  judgment  in  an 
action  to  foreclose  a  mortgage  upon  real  property  vests  in  the  pur- 
chaser the  same  estate  only  that  would  have  vested  in  the  mort- 
gagee if  the  equity  of  redemption  had  been  foreclosed.  Such  a 
conveyance  is  as  valid  as  if  it  was  executed  by  the  mortgagor  and 
mortgagee,  and  is  an  entire  bar  against  each  of  them,  and  against 
each  party  to  the  action  who  was  duly  summoned,  and  every  person 
claiming  from,  through  or  under  a  party,  by  title  accruing  after 
the  filing  of  the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  the  last  section."  The  conveyance  by  the  referee  to  the  execu- 
tors and  trustees,  therefore,  was,  by  force  of  the  statute,  an  entire 
bar  to  any  claim  of  the  plaintiff  as  a  judgment  creditor  of  Flanagan 
in  and  to  any  part  of  this  property  purchased  and  conveyed  under 
the  judgment,  and  there  vested  in  the  appellants  an  absolute  title  to 
the  property,  discharged  of  all  claim  by  Flanagan  or  any  one  claim- 
ing under  him  who  was  a  party  to  the  action.  These  parties  were 
all  before  the  court.  If  the  executors  were  bound  to  pay  this  mort- 
gage and  thus  release  the  property  from  the  lien  thereof,  either 
Flanagan  or  those  claiming  under  or  through  him  could  in  that 
action  have  asked  for  a  judgment  requiring  the  executors  to  pay 
the  mortgage,  and  thereby  have  freed  the  interest  of  their  judgment 
debtor  from  the  lien  of  the  mortgage.  No  such  application  was 
made,  and  I  think  it  clear  that  the  title  of  the  trustees  to  this  prop- 
erty could  not  be  subjected  to  any  claim  of  Flanagan  or  any  one 
claiming  under  him  who  was  a  party  to  that  action  and  whose  inter- 
est in  the  property  was  conveyed  by  the  referee  to  the  appellants. 
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The  authorities  sustain  this  conclusion.  In  Hector y  etc.,  Christ 
P.  K  Church  v.  Mack  (93  N.  Y.  488)  it  was  said  :  «  The  effect  of 
the  foreclosure  deed,  therefore,  as  determined  by  the  statute  is  to 
Yest  in  the  purchaser  the  entire  interest  and  estate  of  mortgagor 
and  mortgagee  as  it  existed  at  the  date  of  the  mortgage  and  unaf- 
fected by  the  subsequent  incumbrances  and  conveyances  of  the 
mortgagor.  *  *  *  The  statute  allowed  her  to  be  a  purchaser, 
and  in  determining  the  effect  of  the  foreclosure  deed  its  terms  draw 
no  distinction  among  purchasers.  It  does  not  discriminate.  Who- 
ever may  lawfully  purchase  becomes  the  purchaser,  whose  title  is 
described  and  determined."  In  People  ex  rel.  Short  v.  Bdcon  (99 
N.  T.  275)  it  was  said :  "  The  relator's  lien  or  right,  whatever  it 
may  have  been,  upon  the  land  or  interest  of  the  mortgagor  or  judg- 
ment debtor  was  subsequent  to  the  mortgage.  *  *  *  They 
were  parties  to  the  foreclosure,  and  the  conveyance  in  pursuance  of 
it  was  an  entire  bar  against  them  as  well  as  against  the  mortgagor. 
Neither  could  after  that  have  any  right  or  interest  in  the  equity  of 
redemption  "  (See,  also,  Nutt  v.  Cuming ^  22  App.  Div.  92 ;  155 
K.  Y.  309.) 

It  follows  that  the  judgment  must  be  reversed  ;  and  as  it  appears 
fronr.  the  undisputed  facts  that  the  plaintiff  is  not  entitled  to  any 
redef,  the  complaint  is  dismissed,  with  costs. 

Yan  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  reversed  and  complaint  dismissed,  with  costs. 


The  Industrial  and  Qbnbbal  Trust,   Limitbd,  Plaintiff,  v. 
J.  Kennedy  Tod  and  Others,  Defendants. 

BeorgaTiigatum  agreemevU — liability  of  the  committee  created  tfiereby  for  afaiture 
U)  fiu  the  plan  cf  reorgani2aium  prior  to  a  mortgage  foredoaure  sale  at  which  it 
vuf ehaeei  the  property  —  where  no  damage  is  sltown  by  a  bondholder  who  has 
deponteo  hts  bonds  thereunder  —  hts  failure  to  withdraw  his  bonds  from  deposit 
oflei  notiC6  €f  tJie  filing  of  the  plan  of  reorganization — proof  of  facts,  arising 
sftei  tht  bringing  cf  the  action,  alleged  in  tha  pleading. 

A  r&Lway  corporation,  having  made  default  in  the  payment  of  the  interest  due 
oil  bonds  secured  hj  a  mortgage  upon  its  property,  the  trustee  named  in  the 
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mortgage  instituted  a  suit  for  the  foreclosure  thereof,  and  a  receiveT  pendente 
lite  of  the  mortgaged  property  was  appointed.  April  9,  1895,  during  the 
pendency  of  the  foreclosure  action,  a  reorganization  agreement  was  executed 
by  the  terms  of  which  a  committee  was  appointed  to  represent  the  bondholders. 

The  agreement  provided  that  the  bonds  should  be  deposited  with  the  Manhat^tan 
Trust  Company,  "subject  to  the  order  and  full  control  of  the  committee,  to  be 
used  for  any  purposes  under  this  agreement.  The  deposit  of  such  bonds  shall 
transfer  to  the  committee  the  full  legal  and  equitable  title  thereto  for  all  the 
purposes  of  this  agreement; "  that  ''  the  committee  is  hereby  expressly  author- 
ized and  empowered,  and  it  shall  be  its  special  duty  to  prepare  and  adopt  a 
plan  for  tbe  reorganization  of  the  affairs  of  the  railway  company,  wither  with- 
out foreclosure.  When  the  committee  shall  have  adopted  such  plan,  a  copy 
thereof  shall  be  lodged  with  the  Manhattan  Trust  Company.  Notice  shall 
thereupon  be  given  to  the  holders  of  the  trust  certificates  issued  hereunder, 
and  such  plan  shall  become  binding  upon  all  of  the  said  holders  who  do  not 
withdraw  herefrom  (in  the  manner  hereinafter  provided),  unless  the  holders  of 
a  majority  in  interest  of  the  said  certificates  shall,  within  twenty  days  after 
such  notice,  file  with  the  Manhattan  Trust  Company  their  written  dissent  from 
the  plan; "  that  "  any  holder  of  a  trust  certificate  issued  hereunder  may,  at  any 
time  witliin  thirty  days  after  the  mailing  to  him  of  notice  of  the  filing  of  a 
plan  of  reorganization,  as  hereinbefore  provided,  withdraw  from  this  agree- 
ment and  recover  back  the  bond  or  bonds  deposited  by  him  upon  payment  of 
bis  pro  rata  share  of  the  expenses  theretofore  incurred  by  the  committee;" 
that  the  committee,  for  the  purpose  of  effecting  a  reorganization  of  the  affairs 
of  the  railroad  company,  might  take  such  steps  as  it  might  deem  advisable  for 
the  formation  of  a  new  corporation  and  for  transferring  to  the  new  corporaUon 
all  the  assets  Of  the  railway  company;  that  it  might  *'  use  the  deposited  bonds 
for  the  purpose  of  paying  for  any  assets  or  franchises  purchased; "  that  *'  the 
committee  may  supply  any  defects  or  omissions  which  it  may  deem  necessary 
to  be  supplied  to  enable  it  to  carry  out  the  general  purpose  of  this  agreement. 
The  committee  is  authorized  to  construe  this  agreement  and  its  construction 
shall  be  final;"  that  no  member  of  the  conunittee  should  be  liable  for  ''any- 
thing but  his  own  willful  misconduct." 

The  agreement  contained  no  express  provision  as  to  the  time  when  the  plan  of 
reorganization  should  be  filed  by  the  committee. 

July  16,  1895,  the  chairman  of  the  reorganization  committee,  in  reply  to  the 
request  of  The  Industrial  and  Qeneral  Trust,  a  bondholder  which  had  deposited 
its  bonds  under  the  reorganization  agreement,  informed  such  bondholder  that 
the  property  would  be  sold  September  16,  1895,  and  that  no  plan  of  reorgani- 
zation had  then  been  adopted  and  that  he  was  unable  to  predict  the  probable 
date  upon  which  a  plan  would  be  issued. 

September  16,  1895,  the  reorganization  committee  bid  in  the  mortgaged  prop- 
erty. Thereafter  the  reorganization  committee  caused  the  incorporation  of  a 
new  railroad  company,  and  procured  the  mortgaged  property  to  be  conveyed 
to  it,  part  of  the  purchase  price  being  paid  in  cash  and  part  by  the  use  of 
bonds  deposited  under  the  reorganization  agreement.     All  of  the  stock  and 


Digiti 


zed  by  Google 


INDUSTRIAL  &  GENERAL  TRUST  (LTD.)  v.  TOD.    265 

App.  Div.]  First  Defartxbnt,  April,  1904. 

flecurities  of  the  new  railroad  company  were  issued  to  the  reorganization 
committee. 

In  July,  1898,  a  plan  of  reorganization  was  filed  and  notice  thereof  was  given  to 
all  the  bondholders  as  provided  in  the  reorganization  agreement.  The 
Industrial  and  General  Trust,  the  bondholder  before  referred  to,  did  not,  upon 
receiving  notice  of  the  filing  of  the  plan  of  reorganization,  withdraw  the  bonds 
deposited  by  it,  as  provided  in  the  reorganization  agreement. 

In  an  action  brought  by  The  Industrial  and  General  Trust  against  the  reorganiza- 
tion committee  to  recover  damages  for  an  alleged  breach  of  the  reorganization 
agreement,  based  upon  the  failure  of  the  committee  to  file  the  plan  of 
reorganization  prior  to  the  sale  of  the  mortgaged  property  in  the  foreclosure 
action,  it  was 

Bald,  that  the  complaint  was  properly  dismissed; 

That  the  reorganization  agreement  contained  no  provision,  either  express  or 
implied,  that  the  plan  of  reorganization  should  be  filed  prior  to  the  sale  in 
foreclosure; 

That,  assuming  that  the  failure  of  the  committee  to  file  the  plan  of  reorganiza- 
tion prior  to  the  sale  did  constitute  a  breach  of  the  reorganization  agreement, 
the  plaintiff  could  not  recover  damages  in  this  action,  as  the  committee  having 
acquired  all  of  the  mortgaged  property,  it  did  not  appear  that  the  plaintiff's 
proportionate  share  of  the  securities  of  the  new  company  was  not  as  valuable 
as  the  bonds  which  it  had  deposited  with  the  reorganization  committee, 
and  that,  consequently,  the  plaintiff  had  not  shown  that  it  had  sustained  any 
damages  from  the  alleged  breach; 

That  the  complaint  was  also  properly  dismissed,  because  the  plaintiff,  by  failing, 
upon  receiving  notice  of  the  filing  of  the  plan  of  reorganization,  to  withdraw 
its  bonds  in  the  manner  provided  in  the  reorganization  agreement,  had  assented 
to  such  plan. 

The  rule  that,  in  an  action  at  law,  the  rights  of  the  parties  must  be  determined 
as  of  the  time  when  the  action  was  commenced,  is  subject  to  exceptions,  one 
of  which  is  that  where  a  fact  has  arisen  subsequent  to  the  Joinder  of  issue, 
which  either  increases,  diminishes  or  extinguishes  the  right  of  recovery,  such 
fact  may  be  proved  if  the  same  is  set  out  by  appropriate  allegations  in  a  sup- 
plemental complaint  or  answer. 

Motion  by  the  plaintiflF,  The  Industrial  and  General  Trust, 
Limited,  for  a  new  trial  upon  a  case  containing  exceptions,  ordered 
to  be  heard  at  the  Appellate  Division  in  the  first  instance,  upon  the 
dismissal  of  the  complaint  by  direction  of  the  court  at  the  close  of 
the  plaintifPfi  case,  on  a  trial  at  the  New  York  Trial  Term. 

Louis  Marshall^  for  the  plaintiff. 

Stephen  H,  Olin^  iot  the  defendants. 
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McLaughlin,  J. : 

This  action  was  originally  brought  to  recover  damages  for  the 
alleged  conversion  of  certain  bonds  of  the  Birmingham,  Sheffield 
and  Tennessee  River  Railway  Company.  The  plaintiff  had  a 
recovery,  which  was  affirmed  by  the  Appellate  Division  in  the 
second  department  (52  App.  Div.  195),  but  reversed  by  the  Court 
of  Appeals  and  a  new  trial  ordered.  (170  N.  T.  233.)  Intermedi- 
ate the  reversal  of  the  judgment  and  the  new  trial,  the  plaintiff,  by  \ 
permission  of  the  court,  served  an  amended  complaint,  by  which 
the  action  was  changed  from  one  to  recover  for  conversion  to  one 
to  recover  for  the  breach  of  a  contract.  The  issues  raised  by  an 
answer  to  the  amended  complaint  came  on  for  trial,  where,  at  the 
close  of  plaintiff's  case,  the  complaint  was  dismissed,  and  the  excep- 
tion taken  thereto,  as  well  as  those  taken  during  the  trial,  ordered 
to  be  heard  in  the  first  instance  at  the  Appellate  Division. 

There  is  little  or  no  dispute  as  to  the  material  facts  involved. 
On  the  1st  of  April,  1889,  the  Birmingham,  Sheffield  and  Tennes- 
see River  Railway  Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Alabama,  executed  a  mortgage  to  the  Knicker- 
bocker Trust  Company  of  New  York  upon  all  its  property,  includ- 
ing its  franchises,  to  secure  the  payment  of  an  issue  of  bonds  and 
coupons  thereto  attached,  of  which  there  was  then  or  thereafter 
issued  2,975  bonds  of  the  par  value  of  $1,000  each.  In  June,  1893, 
the  railway  company  having  previously  defaulted  in  the  payment  of 
the  interest  on  the  bonds,  the  trust  company  instituted  a  suit  in  the 
United  States  Circuit  Court  for  the  northern  division  of  the  north- 
ern district  of  Alabama  for  the  foreclosure  of  the  mortgage  and  the 
sale  of  the  property  covered  thereby.  In  this  suit  a  receiver  was 
e^i^^ointQ^  pendente  lite  of  all  the  corporate  property  of  the  railway 
company.  At  tlie  time  the  suit  was  commenced  and  the  receiver 
appointed,  the  plaintiff,  an  English  corporation,  held  570  of  the 
bonds  above  referred  to  which  it  had  previously  placed  in  the  hands 
of  its  counsel  in  New  York,  Mr.  [Jntermyer,  who  then  and  there- 
after represented  and  looked  after  its  interest  with  reference 
thereto.  Tlie  receiver  endeavored  to  effect  a  reorganization  of  the 
railway  company,  but  his  efforts  in  tliis  direction  were  unavailing, 
and  on  the  9th  of  April,  1895,  a  reorganization  agreement  was  exe- 
cuted by  which  J.  Kennedy  Tod,  Edmund  A.  Hopkins  and  James 
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G.  Leiper  were  appointed  a  committee  to  represent  the  bondhoIdereL 
In  pnrsnance  of  this  agreement  the  plaintiff,  through  Mr.  Unter- 
myer,  deposited  its  bonds  with  the  Manhattan  Trust  Company  and 
received  in  lien  thereof  a  certificate,  negotiable  in  form,  which 
stated  that  the  bonds  were  held  by  the  Manhattan  Trubt  Company 
in  accordance  with  the  terms  and  conditions  of  the  reorganization 
agreement.  This  agreement,  when  the  case  was  before  the  Court 
of  Appeals  (170  N.  Y.  234),  was  summarized  by  it  as  follows : 
"This  reorganization  agreement  recited  the  insolvency  of  the  rail- 
way company,  the  pendency  of  the  foreclosure  proceedings,  the 
appointment  of  a  receiver  and  the  necessity  for  the  bondholders  to 
reorganize  for  the  protection  of  their  mutual  interests.  It  pro- 
vided, in  its  first  article,  that  the  bonds  should  be  deposited  with 
the  Manhattan  Trust  Company,  'subject  to  the  order  and  full  con- 
trol of  the  committee,  to  be  used  for  any  purposes  under  this  agree- 
ment. The  deposit  of  such  bonds  shall  transfer  to  the  committee 
the  full  legal  and  equitable  title  thereto  for  all  the  purposes  of  this 
agreement.'  The  second  article  constituted  the  defendants  a  reor- 
ganization committee  and  in  succeeding  articles  were  set  forth  the 
powers  of  the  committee.  The  fourth  article  provided,  so  far  as 
material,  that '  the  committee  is  hereby  expressly  authorized  and 
empowered,  and  it  shall  be  its  special  duty  to  prepare  and  adopt  a 
plan  for  the  reorganization  of  the  affairs  of  the  railway  company, 
with  or  without  foreclosure.  When  the  committee  shall  have 
adopted  such  plan,  a  copy  thereof  shall  be  lodged  with  the  Man- 
hattan Trust  Company.  Notice  shall  thereupon  be  given  to  the 
holders  of  the  trust  certificates  issued  hereunder,  and  such  plan 
shall  become  binding  upon  all  of  the  said  holders  who  do  not  with- 
draw herefrom  (in  the  manner  hereinafter  provided),  unless  the 
holders  of  a  majority  in  interest  of  the  said  certificates  shall,  within 
twenty  days  after  such  notice,  file  with  the  Manhattan  Trust 
Company  their  written  dissent  from  the  plan.'  The  fifth  article 
provided,  so  far  as  material,  that '  any  holder  of  a  trust  certificate 
issaed  hereunder  may,  at  any  time  within  thirty  days  after  the  mail- 
ing to  him  of  notice  of  the  filing  of  a  plan  of  reorganization,  as 
hereiubefore  provided,  withdraw  from  this  agreement  and  recover 
back  the  bond  or  bonds  deposited  by  him  upon  payment  of  his  pro 
rata  share  of  the  expenses  theretofore  incurred  by  the  committee/ 
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etc.    The  sixth  article  provided  that  the  committee,  for  the  porpoee 
of  effecting  a  reorganization  of  the  affairs  of  the  raih-oad  companj, 
was  anthorized  to  take  sach  steps  as  it  might  deem  advisable  for  the 
formation  of  a  new  corporation  and  for  transferring  to  the  new  cor- 
poration all  the  assets  of  the  railway  company,  and  it  was  author- 
ized to  '  use  the  deposited  bonds  for  the  purpose  of  paying  for  any 
assets  or  franchises  purchased.'     The  eleventh  article  provided,  so 
far  as  material,  that '  the  committee  may  supply  any  defects  or  omis- 
sions which  it  may  deem  necessary  to  be  supplied  to  enable  it  to 
carry  out  the  general  purpose  of  this  agreement.     The  committee 
is  authorized  to  construe  this  agreement  and  its  construction  shall 
be  final.'     The  twelfth  article  provided  that  no  member  of  the  com- 
mittee shall  be  liable  for  *  anything  but  his  own  willful  misconduct' " 
The  agreement  contained  no  express  provision  that  the  plan  of 
reorganization  referred  to  in  the  4:th  paragraph  should  be  filed  by 
the  committee  before  a  sale  of  the  property  was  had,  nor  was  there 
any  provision  in  it  as  to  the  time  when  the  same  was  to  be  prepared 
and  tiled.     This  fact  was  seemingly  of  some  little  concern  to  Mr. 
Untermyer,  because,  as  appears  from  the  evidence  offered  at  the 
trial,  he  endeavored  at  various  times,  both  before  and  subsequent  to 
the  sale,  to  ascertain  from  the  committee  when  the  plan  would  be 
prepared  and  what  steps  were  being  taken  in  that  direction.    Thus, 
as  early  as  July  9,  1895,  he  wrote  to  the  committee  or  its  chairman, 
saying :  "  I  am  this  morning  in  receipt  of  advices  from   London 
asking  if  any  plan  of  reorganization   has  as  yet  been  drafted  or 
suggested.     May  I  ask  you  to  advise  me  whether  such  a  plan  is  now 
under  consideration  and  how  soon  they  are  likely  to  be  advised  of 
its  details  ?     Will  you  also  kindly  inform  me  whether  judgment  has 
now  been  entered  in  the  foreclosure  suit,  and  if  so,  when  it  is  pro- 
posed to  sell  the  property  ? "     To  which  the  chairman  of  the  com- 
mittee on  the  sixteenth  of  July  replied  :  "  A  decree  of  sale  has  been 
entered.     The  property  is  now  being  advertised  for  sale  and  will,  I 
understand,  be  sold  upon  the  16th  day  of  September.     No  plan  has 
yet  been  adopted  and  I  am  unable  to  predict  the  probable  date  upon 
which  a  plan  will  be  issued,  but  I  have  not  forgotten  your  request 
to  be  advised  of  it  in  advance."     On  the  16th  of  September,  1895, 
after  the  sale  had  been  duly  advertised  both  in  New  York  and 
Alabama,  the  property  covered  by  the  mortgage  was  sold  at  public 
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anction  and  the  same  bid  in  by  the  committee  —  then  consisting  of 
the  defendants  Tod  and  Leiper  —  Hopkins,  the  other  member, 
having  in  the  meantime  resigned  —  for  $500,000,  which  sum  the 
decree  had  fixed  as  the  lowest  bid  to  be  entertained  bj  the  commis- 
sioner appointed  to  conduct  the  sale.  On  the  twenty-ninth  of 
October  following  the  sale  by  an  order  of  the  court  was  duly  con- 
iirmed,  and  between  that  date  and  the  30th  of  November,  1895,  the 
defendants  caused  to  be  incorporated  the  Northern  Alabama  Rail- 
way Company,  to  which,  by  leave  of  the  court  it  assigned  the  bid  at 
the  foreclosure  sale.  On  the  30th  of  November,  1895,  the  sale  was 
completed  by  the  payment  of  the  purchase  price,  which  was  partly 
in  cash  and  partly  by  use  of  the  bonds  held  by  the  committee  and 
the  delivery  of  a  deed  to  the  new  corporation.  Thereafter  the  com- 
missioner who  made  the  sale  attended  at  the  office  of  the  Manhattan 
Trust  Company,  which  held  the  bonds  as  depository  for  the  com- 
mittee, and  indorsed  upon  each  bond  the  following : 

"  New  York,  29^A  November^  1895. 
"139  76-100  dollars  paid  on  this  bond  as  part  of  the  proceeds  of 

sale  under  foreclosure. 

"J.  FRED  JOHNSON, 

"  Com/missioner.^^ 

After  this  indorsement  had  been  made  the  bonds  were  left  with 
the  trust  company  where  they  now  are.  The  Northern  Alabama 
Railway  Company  issued  certain  mortgage  bonds  which,  with  its 
entire  capital  stock,  were  held  by  or  for  the  reorganization  com- 
mittee and  the  same  was  continued  to  be  so  held  until  July,  1898, 
when  a  plan  of  reorganization  was  filed  and  notice  thereof  given  to 
all  of  the  holders  of  certificates  as  provided  in  the  reorganization 
agreement.  As  already  indicated,  the  agreement  provided  that  the 
plan,  when  thus  filed  and  notice  given,  was  to  be  binding  upon  the 
holders  of  certificates  who  did  not  dissent  therefrom  and  withdraw 
their  bonds  as  therein  provided.  The  plaintiflF,  through  Mr.  Unter- 
myer,  received  notice  of  the  filing  of  the  plan,  but  he  did  not  then, 
nor  thereafter,  withdraw  the  bonds  deposited  by  him  for  the  plain- 
tiff and  he  still  holds  the  certificates  representing  them.  The  defend- 
ftnta,  as  commissioners  for  the  bondholders,  hold  the  property 
acquired  by  the  Northern  Alabama  Railway  Company  subject  to 
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the  certificates.  During  the  trial  the  plaintiff  sought  to  prove  the 
value  of  the  property  of  the  railway  company,  but  on  objection  of 
the  defendants  such  evidence  was  excluded  and  exceptions  taken. 
The  foregoing  seem  to  be  all  of  the  facts  which  are  material  to  the 
disposition  of  the  questions  presented. 

I  am  of  the  opinion  that  the  complaint  was  properly  dismissed. 

First,  Tlie  breach  of  the  agreement  upon  which  plaintiff  based 
its  right  to  damages  was  the  alleged  violation  of  the  committee  to 
file  a  plan  of  reorganization  prior  to  the  sale  of  the  property  in  the 
foreclosure  proceeding.  The  agreement  certainly  contains  no  express 
provision  that  the  plan  should  be  filed  befoi'e  the  sale,  so  if  tliere 
were  a  breach,  it  is  because  such  provision  can  fairly  be  implied.  Is 
the  agreement  subject  to  such  construction  ?  It  seems  to  me  not, 
when  considered  as  a  whole,  in  connection  with  its  purpose  and  the 
object  which  it  sought  to  accomplish.  Consider  the  situation.  The 
railway  company  was  insolvent.  It  had  defaulted  in  the  pay- 
ment of  the  interest  upon  its  bonds  ;  a  suit  had  been  instituted  to 
foreclose  the  mortgage  ;  a  receiver  had  been  appointed,  and  a  sale 
of  the  entire  property  was  about  to  take  place.  Confronted  with 
this  situation,  it  was  desirable  that  there  should  be  united  action  on 
the  part  of  the  bondholders  to  the  end  that  the  property  might  not 
be  sacrificed  on  the  sale  and  that  their  interests  should  be  protected 
by  acquiring  the  property  for  a  reorganization.  Under  these  cir- 
cumstances the  agreement  was  made,  in  which  it  was  provided  that 
the  bondholders  should  deposit  the  bonds  with  the  Manhattan  Trust 
Company  "subject  to  the  order  and  full  control  of  the  Committee" 
and  that  such  deposit,  in  and  of  itself,  should  transfer  "to  the 
Committee  tiie  full  legal  and  equitable  title  thereto  for  all  the  pur- 
poses of  this  agreement."  The  purpose  was  to  acquire  the  property 
covered  by  the  mortgage  and  "  effect  a  reorganization  of  the  affairs 
of  the  Company,  either  through  or  without  foreclosure,"  for  the 
benefit  of  all.  Nor  does  the  act  of  the  plaintiff^s  agent  indicate  that 
he  supposed  the  committee  was  obligated  under  the  agreement  to 
file  a  plan  prior  to  the  sale,  because  he  did  not  object  to  the  sale  on 
this  ground,  notwithstanding  he  was  notified  on  the  16th  of  July, 
1895,  of  the  time  when  the  sale  would  take  place  and  that  no  plan 
had  then  been,  and  the  committee  was  unable  to  say  when  one 
would  be,  prepared. 
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Second,  Bat  assuming  that  there  was  a  breach  of  the  agreement, 
in  that  the  committee  did  not  file  a  plan  prior  to  the  sale,  I  am, 
nevertlieless,  of  the  opinion  that  the  complaint  was  properly  dis- 
missed, because  the  plaintiff  failed  to  prove  it  had  sustained  damage 
by  reason  thereof.  When  the  case  was  before  the  Court  of  Appeals 
Jadgo  Gray,  delivering  the  prevailing  opinion,  said :  "  That  the 
plaintiff  was  not  damaged  by  the  failure  to  file  a  plan  of  reorgani- 
zation prior  to  the  foreclosure  sale  is  evident  enough."  (170  N.  Y. 
247.)  This  seems  to  have  been  the  view  of  the  Appellate  Division, 
where  Woodward,  J.,  said  :  "  The  railway  property  was  the  founda- 
tion of  the  security  for  the  bonds,  and  it  is  not  clear  how  the  plain- 
tiff could  have  suffered  any  loss  by  the  committee  purchasing  the 
property  and  holding  it  in  trust  for  the  bondholders."  (52  App. 
Div.  203.)  The  fact  that  a  recovery  on  the  first  trial  was  aJ95rmed 
by  the  Appellate  Division,  and  that  there  was  a  division  of  the 
jadges  of  the  Court  of  Appeals  on  the  subject,  is  of  no  importance, 
60  far  as  the  question  now  under  consideration  is  concerned.  The 
action  then  was  to  recover  damages  for  conversion,  while  here  it  is 
to  recover  damages  for  the  breach  of  a  contract,  and  the  distinction 
between  the  two  is  clear.  In  the  action  in  its  present  form  the 
plaintiff,  to  recover,  must  prove  that  it  has  been  damaged  by  defend- 
ants' acts,  whereas,  in  an  action  for  conversion,  the  recovery  would, 
be  measured  by  the  value  of  the  bonds,  and  this  irrespective  of 
whether  or  not  the  plaintiff  was  actually  damaged  by  the  defend- 
ants' acts,  {Industrial  <&  General  Trust  v.  Tod,  170  N.  Y.  247.) 
Was  the  plaintiff  damaged  by  the  defendants'  acts,  and,  if  so,  how  ? 
They  purchased  all  of  the  property  covered  by  the  mortgage  at  the 
foreclosure  sale,  which  they  procured  to  be  transferred  to  a  new 
corporation  organized  for  the  purpose  of  receiving  the  same,  and 
then  tendered  to  the  plaintiff  its  share  of  the  securities  of  such  new 
corporation,  including  its  stock.  There  is  no  allegation  in  the  com- 
plaint, nor  was  any  evidence  offered  at  the  trial,  to  show  that  the 
Becnrities  thus  tendered  to  the  plaintiff  were  worth  lesR  than  the 
value  of  its  bonds.  The  bonds  of  the  old  company  and  the  securi- 
ties of  the  new  were  based  upon  the  same  property.  In  the  old 
company  plaintiff  had  a  lien^  while  in  the  new  company  it  has  a  title. 
It  is  of  no  importance  whatever  what  was  the  value  of  the  property, 
whether  $500,000  or  $3,000,000.      The  plaintiiBPs  proportionate 
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share  of  that  property  is  all  it  is  entitled  to  receive,  and  this  has 
been  tendered  to  it.  The  bonds  which  it  deposited  gave  it  an  ondi- 
vided  interest  in  a  mortgage  which  was  a  lien  on  the  property. 
The  defendants,  acting  as  agent  for  it  and  the  other  bondholders, 
with  the  bonds  deposited  purchased  the  property  and  held  for  its 
benefit  its  proportionate  share,  as  represented  by  the  trust  certifi- 
cate. It  still  has  the  same  proportionate  share  of  the  same  property, 
and  the  only  difference  is  that  its  lien,  by  the  acts  of  the  defendants, 
has  ripened  into  a  title.  How,  under  such  circumstances,  can  it  be 
said  that  any  damages  have  been  sustained  2 

Third.  The  complaint  was  properly  dismissed,  because  it  appeared 
at  the  trial,  and  the  fact  was  uncontradicted,  that  on  or  about  July 
8,  1898,  a  plan  of  reorganization  was  prepared  and  filed  —  notice  of 
which  was  given  to  the  plaintiff  in  accordance  with  the  agreement  — 
and,  as  *the  plaintiff  did  not  withdraw  its  bonds,  its  consent  and 
approval  of  the  plan  was,  under  the  terras  of  said  agreement,  con- 
clusively given  and  conferred.  The  agreement,  it  will  be  remem- 
bered, provided  that  the  committee  was  authorized  and  empowered 
to  prepare  and  adopt  a  plan  for  the  reorganization  of  the  affairs  of 
the  railway  company ;  that  when  such  plan  was  adopted  a  copy 
should  be  filed  with  the  Manhattan  Trust  Company  and  notice  given 
to  the  holders  of  the  trust  certificates  issued  thereunder ;  and  that 
such  plan  should  become  binding  upon  all  of  the  holders  who  did 
not  withdraw  in  the  manner  specified,  unless  a  majority  in  interest 
of  tbe  holders  of  said  certificates  should,  within  twenty  days  after 
such  notice,  file  with  the  trust  company  their  written  dissent  from 
the  plan  proposed.  The  manner  specified  in  which  a  holder  of  a 
certificate  might  withdraw  is  set  out  in  the  5th  paragraph  of  the 
agreement,  which,  so  far  as  material,  is  as  follows :  "  Any  holder  of 
a  trust  certificate  issued  hereunder  may,  at  any  time  within  thirty 
days  after  the  mailing  to  him  of  notice  of  the  filing  of  a  plan  of 
reorganization  *  *  *  withdraw  from  this  agreement  and  receive 
back  the  bond  or  bonds  deposited  by  him  upon  payment  of  his  pro 
rata  share  of  the  expenses  theretofore  incurred  by  the  committee 

*  *  *.  Upon  the  withdrawal  of  the  bonds  represented  by  such 
certificate  or  certificates     *    *    *    as  above  provided,  the  holder 

*  *  *  shall  be  thereupon,  and  without  any  further  act,  fully 
released  from  the  obligations  of  this  agreement  and  from  such  plan 
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of  reorgauization,  bat  as  to  every  certificate  holder  who  does  not, 
within  the  said  period  of  thirty  days,  withdraw  the  bonds  repre- 
sented by  his  certificate  or  certificates,  his  assent  and  ratification  of 
the  said  plan  shall  be  conclusively  and  finally  assnmed,  conferred 
and  given." 

But  it  is  urged  that  the  action  l>eing  at  law  the  rights  of  the  par- 
ties must  be  determined  as  of  the  time  when  the  acl^ion  was  com- 
menced. As  a  general  rule  this  would  be  true,  and  for  the  obvious 
reason  that  the  issues  presented  in  such  actions,  as  determined  by 
the  pleadings,  are  of  that  time.  There  are  exceptions  to  the  rule, 
however,  one  of  which  is  where  a  fact  has  arisen  subsequent  to  the 
joining  of  issue,  which  either  increases,  diminishes  or  extinguishes 
the  right  to  a  recovery.  Such  fact  can  always  be  proved  in  a  legal 
action  where  the  same  has  been  set  out  by  appropriate  allegations 
in  a  supplemental  complaint  or  answer.  {Howard  v.  Johnstoriy  82 
N.  Y.  271.)  Here,  on  the  30th  of  January,  1903,  the  plaintiff 
served  what  is  termed  an  amended  complaint,  but  which  might  in 
some  respects  be  termed  a  supplemental  complaint,  inasmuch  as 
&ct8  are  alleged  which  occurred  subsequent  to  the  commencement 
of  the  action.  But  however  this  may  be,  the  defendants  served 
an  answer  to  the  amended  complaint  in  which  they  alleged  as  a 
separate  defense  that,  in  July,  1898,  they  prepared  and  filed  with 
the  Manhattan  Trust  Company  a  plan  of  reorganization,  and 
gave  notice  to  all  of  the  holders  of  the  trust  certificates,  includ- 
ing the  plaintiff,  in  accordance  with  the  reorganization  agree- 
ment; that  none  of  the  holders  of  the  trust  certificates  filed  a 
written  dissent  from  the  said  plan  with  the  trust  company,  nor 
had  any  of  them,  including  the  plaintiflF,  withdrawn  or  sought 
to  withdraw  from  said  reorganization  agreement,  or  paid  or  ten- 
dered or  oflEered  to  pay  any  share  of  the  expenses  incurred  by 
the  committee;  and  by  reason  thereof  plaintiff  had  assented  to 
and  ratified  said  plan,  and  was  bound  by  the  action  of  the 
defendants.  It  was  upon  the  issue  raised  upon  this  answer  to  the 
amended  complaint  that  the  parties  went  to  trial,  where  the  facts 
Bet  out  in  this  defense  were  conclusively  established.  It  is  true  the 
plamtifTs  agent  insisted,  at  and  prior  to  the  time  that  the  plan  was 
filed,  that  the  committee  had  no  right  to  use  the  plaintifPs  bonds  in 
App.  Div.— Vol.  XCIII.        18 
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the  pnrchase  of  the  property,  and  on  the  20th  of  July,  1898,  Mr. 
Untermyer  wrote  the  committee,  in  which  he  said :  "  My  client's 
claim  is,  as  you  know,  that  the  committee  had  no  authority  to  use 
their  bonds  in  purchasing  the  property.  They  will  do  nothing  to 
affect  their  rights  in  the  pending  litigation."  But  the  facts,  never- 
theless, are  undisputed  that  a  plan  of  reorganization  was  filed  and 
notice  given  to  Mr.  Untermyer,  as  agent  of  the  plaintiff ;  that  he 
did  not  file  any  written  dissent  with  the  Manhattan  Trust  Company, 
or  endeavor,  in  the  manner  provided  in  the  agreement,  to  withdraw 
the  bonds  which  he  had  deposited ;  and  by  express  provision  of  the 
agreement  a  failure  to  withdraw  within  the  time  specified  ratified 
the  act  of  tlie  committee  as  to  the  plan  filed,  and  finally  and  con- 
clusively bound  the  certificate  holders  with  reference  thereto. 

Tho  view  thus  expressed  renders  it  unnecessary,  specifically,  to 
consider  the  various  exceptions  taken  by  the  plaintiff  during  the 
trial,  because  if  the  conclusion  be  correct  that  there  was  no  breach 
of  the  agreement  and  the  plaintiff  was  not  damaged  by  the  acts  of 
the  defendants,  then  it  could  not  have  been  injured  by  the  rulings 
to  which  exceptions  were  taken. 

It  follows  that  the  motion  should  be  denied  and  exceptions  over- 
ruled, and  judgment  directed  in  favor  of  the  defendants  dismissing 
the  complaint,  with  costs. 

Van  Bbunt,  P.  J.,  and  Inoraham,  J.,  concurred ;  O'Brien  and 
Hatoh,  JJ.,  concurred  on  the  ground  that  there  was  no  proof  of 
damage. 

Motion  denied  and  exceptions  overruled,  and  complaint  dismisaed, 
with  costs. 


Edwabd  a.  Priob  and  Fetbra  B.  Worsall,  Bespondents,  v.  David 
Lew  and  David  Laohman,  Appellants. 

Order  of  arrest — toJun  the  moting  papers  fail  to  show  persatuU  knmoUdge  by  th§ 
affiant  cf  the  fact  that  alleged  false  representations  toere  mads  by  the  defendant  to  « 
eommerdal  agen/cy. 

In  an  action  to  recover  damages  for  alleged  false  representations,  by  which  the 
plaintiffs  were  induced  to  sell  goods  to  the  defendants,  an  application  for  an 
order  of  arrest  was  made  upon  the  complaint  and  an  affidavit  made  by  one  of 
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Ihe  plaintiffs,  which  alleged  that  the  defendants,  for  the  purpose  of  inducing 
the  plaintiffs  and  other  merchants  throughout  the  city  of  New  York  to  sell  and 
ddiver  to  them  goods,  wares  and  merchandise  upon  credit,  made  a  false  state- 
ment to  the  commercial  agency  of  R.  G.  Dun  &  Co. 
Hie  aflSdavit  averred  that  the  false  statement  read  as  follows: 

'*  April  10,  1003.  at  this  address,  David  Levy  (one  of  the  defendants)  gave 
our  reporter  above  personal  details  and  dictated  the  following  statement: 
Financial  condition  on  December  90,  1002,  as  per  inventory  (here  followed  a 
statement  of  financial  condition).  (Signed)   D.  LEVY  &  CO. 

'•^I>rt715,  1903." 

The  affidavit  then  continued:  "That  deponent's  firm  of  Fred  Butterfield  &  Co. 
are  subscribers  to  said  mercantile  agency  and  obtained  said  statement  from 
said  agency  prior  to  the  sale  and  delivery  to  the  defendants  of  the  goods  here- 
inafter mentioned." 

The  plaintiffs  did  not  present  the  affidavit  of  any  member  of  the  firm  of  R.  Q. 
Dun  &  Co.  or  of  the  reporter  to  whom  the  statement  was  alleged  to  have 
been  made. 

HsUt,  that  the  moving  papers  were  insufficient  to  Justify  the  granting  of  the  order 
of  arrest; 

That  there  was  nothing  to  show  that  the  affiant  had  any  personal  knowledge  that 
tho  defendants  made  or  signed  the  statement  attributed  to  them,  or  that  he  ever 
saw  the  original  statement  made  to  the  reporter; 

lliat,  on  the  contrary,  it  appeared  that  his  knowledge  was  derived  solely  from 
the  statement  furnished  by  R.  G.  Dun  &  Co.,  and  that  the  only  fair  inference 
to  be  drawn  from  all  the  facts  was  that  the  latter  statement  was  not  the  origi- 
nal statement  but  a  copy  thereof; 

That  it  could  not  be  inferred  that  the  statement  referred  to  in  the  affidavit  was  in 
writing  and  was  seen  by  the  affiant,  and  that  the  latter  knew  the  signature  of 
the  defendants  to  be  correct; 

lliat  even  if  such  an  inference  could  be  drawn  from  the  papers,  it  would  not  be 
sufficient  to  justify  the  granting  of  the  order,  as  such  an  order  must  be  based 
upon  facts  set  out  in  the  affidavit,  and  from  which,  if  uncontradicted,  the 
court  can  see  that  the  party  proceeded  against  is  guilty  of  the  charge  made 
against  him. 

Appeal  by  the  defendante,  David  Levy  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on 
the  26th  day  of  February,  1904,  denying  the  defendants'  motion  to 
set  aside  an  order  of  arrest  theretofore  granted  in  the  action. 

StiUman  F.  Knedamd^  for  the  appellants. 
EmantLel  J.  MyerSj  for  the  respondents. 
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MoLaughlin,  J. : 

This  ^tion  was  brought  to  recover  damages  upon  a  sale  of  goods, 
wares  and  merchandise,  which  sale  was  alleged  to  have  been  induced 
by  false  and  fraudulent  statements  of  the  defendants  as  to  their 
financial  responsibility. 

Upon  the  verified  complaint  and  affidavits  an  order  of  arrest  was 
granted,  which  the  defendants,  upon  the  same  papers,  moved  to 
have  vacated.     Their  motion  was  denied,  and  they  have  appealed. 

The  papers  upon  which  the  order  was  granted,  so  far  as  such 
alleged  false  and  fraudulent  statement  is  concerned,  were  to  the 
effect  that  the  defendants,  for  the  purpose  of  inducing  the  plaintiffs 
and  other  merchants  throughout  the  city  of  New  York  to  sell  and 
deliver  to  them  goods,  wares  and  merchandise  upon  credit,  made  a 
false  statement  to  the  commercial  agency  of  K.  G.  Dun  &  Co. 
The  statement  thus  referred  to  purports  to  be  set  out  in  the  affidavit 
of  one  of  the  plaintiffs  and  after  giving  the  firm  name  and  business 
of  the  defendants,  together  with  their  individual  names  and  resi- 
dences, is  as  follows : 

"April  10,  1903,  at  this  address,  David  Levy  gave  our  reporter 
above  personal  details  and  dictated  the  following  statement :  Finan- 
cial condition  on  December  30,  1902,  as  per  inventory : 

"  Assets, 

"  Mdse $7,024.84 

"  Notes  and  Accts.  Rec 17,680.71 

"  Cash  on  hand  and  in  bank 1,728.16 

"  Fixtures 110.60 

$26,550.21 
^^Liabilities. 

"  Open  account  for  merchandise. . 7,140.43 

$19,409.78 

**  Insurance $7,500. 

"(Signed)  D.  LEVY  ife  CO. 
«^^^715,  1903." 

The  affidavit  then  continues  as  follows :  "  That  deponent's  firm 
of  Fred  Butterfield  &  Co.  are  subscribers  to  said  mercantile  agency 
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and  obtained  said  statemeDt  from  said  agency  prior  to  the  sale  and 
delivery  to  the  defendants  of  the  goods  hereinafter  mentioned." 

Manifestly,  this  proof  was  insufficient  to  establish  that  the  defend- 
ants made  and  signed  the  statement  upon  which  the  plaintiffs  allege 
they  relied.  No  facts  are  stated  from  which  the  court  can  see,  or 
even  infer,  that  the  maker  of  the  affidavit  had  any  personal  knowl- 
edge on  the  subject ;  on  the  contrary,  the  only  fair  inference  to  be 
drawn  from  the  facts  stated  in  the  affidavit  is  that  the  affiant's 
knowledge  is  confined  to  information  derived  from  R.  G.  Dun  & 
Co.,  and  in  this  connection  it  is  to  be  observed  that  there  is  no  affi- 
davit by  any  member  of  the  firm  of  R.  G.  Dun  &  Co.,  or  by  its 
reporter  to  whom  the  statement  is  alleged  to  have  been  made,  nor 
even  is  the  name  of  this  reporter  given.  This  brings  the  case 
therefore,  directly  within  the  principle  laid  down  in  Iloormcmn  v. 
Climax  Cyde  Co.  (9  App.  Div.  579),  where  this  court  held  that 
the  averments  of  facts  as  upon  personal  knowledge  in  an  affidavit 
made  to  procure  an  attachment  is  not  sufficient,  unless  circum- 
stances are  stated  from  which  the  inference  can  fairly  be  drawn  that 
the  affiant  has  personal  knowledge  of  the  facts  which  he  alleges. 
This  case  was  followed  in  Einstein  v.  Climax  Cycle  Co,  (13  App. 
Div,  624),  and  followed,  or  the  same  principle  reasserted,  in  Tucker 
V.  OoodsM  (7(?.  (14id.  89);  Leh/maier  v.  Buchner  (Id.  263);  Shider 
V.  BirdsaU  Manufa/sturing  Co.  (17  id.  228) ;  Wallace  v.  Barvng 
(21  id.  477) ;  Martin  v.  Aluminum  Plate  Co.  (44  id.  412) ;  James 
V.  Signell  (60  id.  76). 

Here,  as  already  indicated,  there  is  nothing  to  show  that  the 
affiant  had  any  personal  knowledge  that  the  defendants  made  or 
signed  the  statement  attributed  to  them,  or  that  he  ever  saw  the 
original  statement ;  on  the  contrary,  it  appears  that  his  knowledge 
is  derived  solely  from  the  statement  furnished  by  R.  G.  Dun  &  Co., 
and  the  only  fair  inference  to  be  indulged  in  from  all  the  facts 
stated  is  that  this  statement  was  not  the  original,  but  a  copy.  The 
original  was  made  on  the  10th  of  April,  1903,  as  appears  from  the 
following  recital  in  the  one  furnished:  "April  10,  1903,  at  this 
address,  David  Levy  gave  our  reporter  above  personal  details  and 
dictated  the  following  statement."  The  one  furnished  was  not  dated 
April  10,  but  April  15,  1903. 

The  learned  justice  at  Special  Term  was  of  the  opinion  that  from 
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th3  facts  stated  in  the  affidavit  of  one  of  the  plaintiffs  it  could  fairly 
be  inferred  that  the  statement  referred  to  was  in  writing  and  was 
seen  by  the  affiant,  and  that  he  knew  the  signature  of  the  defend- 
ants to  be  correct.  No  such  inference  can  fairly  be  drawn  from  the 
papers,  and  if  it  could,  it  would  be  insufficient.  A  mere  inference 
will  not  justify  the  granting  of  an  order  of  arrest.  Such  order 
must  be  based  upon  facts  set  out  in  the  affidavit,  and  from  which,  if 
uncontradicted,  the  court  can  see  that  the  party  proceeded  against 
is  guilty  of  the  charge  made  against  him. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
•dollars  costs  and  disbursements,  and  defendants'  motion  to  vacate 
granted,  with  ten  dollars  costs. 

Ya.n  Bbunt,  p.  J.,  Pattebson,  Inobahaic    and  Hatch,  JJ., 

concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbarsementa^  and 
motion  granted,  with  ten  dollars  costs. 


Frieda  Yon  Sohuokmann,  Bespondent,  v.  Walter  R.  HsnrRiaiii 
as   Administrator,   eta,  of   Herma.n   O.    Heinrioh,   Deceased, 

Appellant. 

Auignmeni  under  teal  of  a  life  insurance  policy — preeumpium  of  a  talid  conMider- 
aiion  in  addition  to  "  natural  lave  and  affection  *'  recited  m  the  comtideraiion 
Vierein — administrator  of  the  aeeured  not  chargeable  toith  eoete — aUawance  of 
a  premium  paid  by  him. 

In  aD  action  brought  hy  Frieda  Von  Schuckmann  against  the  administrator  of 
Herman  O.  Heinrich  to  determine  which  of  the  parties  was  entitled  to  the  pro- 
ceeds of  a  policy  of  insurance  upon  the  life  of  the  said  Herman  O.  Heinrich, 
it  appeared  that  the  policy  was  issued  April  7,  1900,  and  was  made  payable  to 
Heiurich's  executors  or  administrators;  that  on  August  14,  1900,  Heinrich  exe- 
cuted and  delivered  to  the  plaintiff  an  instrument  sealed  and  acknowledged  by 
him  assigning  the  proceeds  of  said  policy  to  her;  that  the  assignment  contained 
the  following  recital:  "  in  consideration  of  natural  love  and  affection,  I  hereby 
assign  and  transfer  unto  Frieda  Yon  Schuckmann  •  *  *  my  intended 
wife." 

Prior  to  the  issuing  of  the  policy  Heinrich  had  been  paying  his  addresses  to  the 
plaintiff  and  she  had  promised  to  marry  him  if  she  could  bring  herself  to 
think  that  she  could  bestow  upon  Heinrich  the  love  and  affection  she  thought 
should  accompany  a  promise  to  marry. 
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After  the  assignment  was  made  she  notified  Heinrich  that  she  had  decided  not 
to  marry  him.  Heinrich  accepted  the  determination  as  final,  but  evidently 
continued  to  regard  her  with  affection.  He  made  no  demand  upon  her  for  the 
retam  of  the  a.ssignment  of  the  policy  of  insurance,  and  it  did  not  appear  that 
he  ever  expected  or  desired  a  return  of  the  same. 

HM^  that  as  the  assignment  of  the  policy  of  insurance  was  under  seal,  and 
was  acknowledged,  a  presumption  arose  that  it  was  based  upon  a  valid 
consideration; 

That  the  burden  was  upon  the  defendant  to  overthrow  this  presumption  by 
proof,  and  that  as  he  did  not  produce  such  proof  or  show  that  the  plaintiff  did 
not  give  an  adequate  consideration  for  the  assignment  quite  independent  of 
love  and  affection,  or  of  mutual  respect,  the  latter  was  entitled  to  receive  the 
proceeds  of  the  policy; 

lliat  as  it  did  not  appear  that  the  defendant  was  guilty  of  any  fault  in  laying 
claim  to  the  proceeds  of  the  policy  of  insurance,  the  court  should  not  have 
awarded  costs  against  him  personally; 

That  the  administrator  should  also  be  allowed  a  premium  which  fell  due  before, 
and  was  paid  by  him  after,  the  death  of  the  assured. 

Appsal  by  the  defendant,  Walter  K  Heinrich,  as  administrator, 
etc,  of  Herman  O.  Heinrich,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  16th  day  of  December, 
1903^  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  awarding  to  the  plaintiff  the  amount  of  a 
certain  life  insurance  policy. 

David  B.  Simpson^  for  the  appellant. 

James  A.  Speer^  for  the  respondent 

Hatch,  J.: 

On  the  7th  day  of  April,  1900,  the  John  Hancock  Mutual  Life 
Insurance  Company,  of  Boston,  Mass.,  issued  a  policy  of  life  insur- 
ance upon  the  life  of  Herman  O.  Heinrich  in  the  sum  of  $2,500, 
payable  to  his  executors  or  administrators,  upon  satisfactory  proof 
of  his  death.  On  the  14th  day  of  August,  1900,  the  said  Heinrich 
executed  and  delivered  to  the  plaintiff  an  instrument  in  writing 
under  his  hand  and  seal,  assigning  the  proceeds  of  said  policy  upon 
his  death  to  her.  Said  assignment  was  executed  in  duplicate  upon 
blank  forms  furnished  by  the  insurance  company  and  under  the 
rules  of  the  company,  one  copy  being  filed  in  its  office  and  the  other 
given  to  the  plaintiff  as  aforesaid.    After  the  death  of  Heinrich 
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the  plaintiff  made  demand  apon  the  insurance  company  for  payment 
of  the  policy  to  her,  and  payment  being  refnsed,  she  commenced  an 
action  against  the  company  to  recover  the  amount  secured  to  be  paid 
by  the  policy.  The  defendant  also  made  claim  to  the  proceeds 
of  the  policy  to  the  company,  and  the  latter  admitting  liability 
to  pay,  made  a  motion  to  obtain  an  order  of  interpleader,  which 
motion  was  granted,  and  the  defendant  was  brought  into  the 
action  as  a  party,  and  the  insurance  company,  pursuant  to  the  order 
of  interpleader,  paid  into  court  to  the  credit  of  the  action  the  sum 
secured  to  be  paid  by  the  policy.  The  answer  of  the  defendant 
averred,  inter  alia^  that  the  assignment  held  by  the  plaintiff  was 
procured  by  fraud  and  misrepresentation  practiced  upon  the  deceased, 
which  avoided  the  same,  and  that  it  was  also  void  for  lack  of  con- 
sideration.  The  recital  in  the  assignment  was  "  in  consideration  of 
natural  love  and  affection,  I  hereby  assign  and  transfer  unto  Frieda 
von  Schuckmann,  *  *  *  my  intended  wife."  The  proof  upon 
the  trial  tended  to  establish  that  for  some  time  prior  to  the  time  when 
Heinrich  procured  the  policy  to  be  issued  upon  his  life  he  was  paying 
his  addresses  to  the  plaintiff  and  had  made  a  proposal  of  marriage  to 
her,  which  was  not  accepted.  He  continued,  however,  to  call  upon 
the  plaintiff  and  the  parties  made  a  conditional  engagement,  which 
depended  upon  the  state  of  plaintiff's  affection  for  Heinrich,  which  in 
substance  was  that  if  she  could  bring  herself  to  think  that  she  could 
bestow  upon  the  deceased  the  love  and  affection  which  she  thought 
should  go  with  a  promise  to  marry,  she  would  accept  his  proposal. 
It  appears  that  she  never  was  able  to  bring  the  state  o£  her  affections 
to  that  point,  and  so  notified  the  deceased  of  her  inability  to  accept 
the  proposal,  accompanied  by  the  statement  that  she  loved  another 
and  could  not  marry  him.  This  notification  was  contained  in  a  let- 
ter written  to  the  deceased  after  the  assignment  had  been  made. 
He  accepted  the  determination  as  final,  acquiesced  therein  and  evi- 
dently continued  to  regard  her  with  affection  and  to  respect  her  for 
what  she  had  done  for  him  in  forming  his  character.  He  made  no 
demand  upon  her  for  a  return  of  the  assignment,  and  the  record 
contains  no  suggestion  of  any  expectation  or  desire  upon  his  part 
that  the  same  would  or  should  be  returned  to  him.  It  is  not  claimed 
that  there  was  anything  illegal  in  the  deceased  insuring  his  life  for 
the  benefit  of  the  plaintiff,  or  but  that  he  had  legal  right  to  make  a 
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gift  of  the  policy  to  the  plaintiflE  and  invest  her  with  title  thereto 
and  right  to  enforce  the  same  upon  his  death.  The  court  in  its 
finding  negatived  the  claim  of  fraud  upon  the  part  of  the  plaintiff 
in  procuring  the  assignment,  and  found  that  the  delivery  of  the 
assignment  to  the  plaintiff  constituted  a  gift  of  the  policy  to  her 
and  awarded  judgment  in  her  favor.  The  evidence  sustained  the 
finding  that  there  was  no  fraud  in  the  transaction.  The  deceased 
fully  understood  what  he  did,  and  he  had  an  abundance  of  opportu- 
nity after  the  plaintiff  had  made  her  final  decision  not  to  marry  him 
to  have  procured  a  return  of  the  assignment  to  him,  if  he  had  the 
1^1  right  to  have  it  returned,  or  otherwise  to  disavow  his  act.  He 
did  neither,  but,  with  full  knowledge  of  aU  the  facts,  permitted  the 
transaction  to  stand  as  originally  consummated.  It  is  not  necessary 
to  determine  whether  the  proof  disclosed  all  of  the  elements  consti- 
tuting a  good  gift  inter  vivos.  The  assignment  vested  in  the  plain- 
tiff the  legal  title  to  the  policy,  and  resort  may  be  had  to  any  evi- 
dence in  support  of  the  validity  of  the  assignment  disclosed  by  the 
testimony.  The  assignment  itself  was  under  seal  and  was  acknowl- 
edged. Presumptively,  therefore,  a  valid  consideration  was  estab- 
lished, and  the  onus  was  upon  the  defendant  to  overthrow  this  pre- 
sumption by  proof.  {Home  In9ur(moe  Co,  v.  WaUon^  59  N.  Y .  390 ; 
Tarry  v.  Blacky  58  id.  186 ;  Code  Civ.  Proc.  §  840.)  No  proof 
whatever  was  offered  to  overcome  this  presumption,  and  for  aught 
that  appears  in  this  record  the  plaintiff  gave  ah  adequate  considera- 
tion which  was  quite  independent  of  love  and  affection  or  of  mutual 
respect  We  think,  therefore,  that  the  plaintiff  showed  herself 
entitled  to  receive  the  proceeds  of  the  policy. 

We  are  of  opinion,  however,  that  the  judgment  should  be  modi- 
fied by  allowing  to  the  defendant  the  sum  of  forty  dollars,  premium 
which  he  paid  upon  the  policy  after  the  death  of  the  deceased. 
This  premium  was  due  prior  to  his  decease  and  was  required  to  be 
paid.  It  constituted,  therefore,  a  proper  allowance  to  be  made  to 
the  defendant  from  the  recovery.  We  also  think  that  the  costs  and 
the  extra  allowance  should  not  have  been  awarded  against  the 
administrator  personally.  It  does  not  appear  that  he  was  guilty  of 
any  fault  in  resisting  the  claim  of  the  plaintiff,  or  in  laying  claim  to 
the  fund.  While  sections  1835  and  1836  of  the  Code  of  Civil  Pro- 
cedure are  not  technically  applicable  to  this  case,   because  the  judg- 
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ment,  except  for  costs,  does  not  proceed  against  the  administrator, 
these  sections  show  the  policy  of  the  law  with  respect  to  the  liability 
of  the  personal  representatives  for  costs,  and  as  this  is  an  eqaity 
action,  the  award  of  costs  was  within  the  discretion  of  the  court, 
and  in  view  of  all  the  circumstances,  we  think  that  no  costs  should 
have  been  awarded  against  this  defendant. 

The  judgment  should,  therefore,  be  modified  in  these  respects,  and 
as  modified  aflSrmed,  without  costs  of  this  appeal  to  either  party. 

Van  Bbunt,  P.  J.,  O'Bbikn,  Inobaham  and  McLaughlin,  JJ., 
concurred. 

Judgment    modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs. 


Bbookb  Maokall  and  Jbnnib  W.  Maokall,  Bespondents,  v.  Jacob 
Van  Vbchtbn  Oloott  and  Lauba  I,  Oloott,  Appellants. 

Affreement  by  a  Moond  mortgagee  to  bid  in  the  mortgaged  property  for  the  ben^  ^ 
the  mortgagor  at  a  foredoeure  sate  under  the  firet  mortgage  —  it  doee  not  impoee 
an  obligation  to  complete  the  eale  by  paying  the  amount  of  the  bid  and  to  hold  the 
title  for  the  mortgagors  ben^ — ite  effect  on  a  second  sale  —  effect  of  letters  teritten 
betioeen  the  parties  —  no  confidential  relation  creating  a  trust  ex  maleficio. 

In  an  action  brought  by  Brooke  Maokall  and  Jennie  W.  Maokall,  his  wife, 
against  Jacob  Van  Vechten  Oloott  and  Laura  I.  Oloott,  his  wife,  to  establish  a 
trust  in  certain  real  property  and  to  compel  the  defendants  to  account  to  the 
plaintiffs,  it  appeared  that  in  1898  the  property  in  question  was  owned  by  Mr. 
Maokall  and  was  subject  to  a  first  mortgage  for  $65,000  held  by  one  Harrison, 
and  to  a  second  mortgage  for  $5,000,  which  Mrs.  Olcott  had  taken  at  the 
instance  of  Mrs.  Maokall,  who  was  an  intimate  friend;  that  an  action  to  fore- 
close the  first  mortgage  was  brought,  and  that  Mr.  Olcott  agreed  to  bid  in  the 
property  at  the  sale,  and  thus  afford  the  Mackalls  an  opportunity  prior  to  the 
time  fixed  for  the  completion  of  the  sale  of  procuring  a  new  loan  and  of  thus 
protecting  their  equity  in  the  property. 

Olcott  did  bid  in  the  property  and  gave  the  Mackalls  notice  to  that  effect  and 
offered  to  assign  his  bid  to  them  if  they  could  raise  the  necessary  amount  of 
money.  Neither  Mackall  nor  Olcott  was  able  to  raise  the  money  in  time  to 
make  compliance  with  the  terms  of  sale,  and  a  resale  of  the  property  was  had 
upon  which  Olcott  again  bid  in  the  property.  After  the  resale  Olcott  wrote 
Mrs.  Mackall  the  following  letter:  **  You  probably  know  by  this  time  that  I 
have  again  bid  the  property  in  for  $72,500,  and  have  put  up  a  deposit  of 
$2,600  in  cash.    The  title  must  be  passed  on  the  30th  of  December.     Whan  I 
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bid  the  last  time  I  received  a  number  of  offers  to  purchase  the  property,  so 
that  the  entire  indebtedness  on  the  first  and  second  trust  deeds  would  be  paid 
and  leave  some  slight  balance  over;  although  my  counsel  in  Washington 
advises  me  that  the  title  under  these  sales  in  a  purchaser  is  absolutely  good, 
you  can  appreciate  that  there  is  no  disposition  on  my  part  to  desire  to  make 
any  money  on  any  purchases.  Will  you  not  write  to  me  forthwith  as  to  the 
exact  amount  of  money  that  you  would  sell  the  property  for,  in  case  it  is  under 
your  control  entirely?  In  other  words,  please  give  the  lowest  cash  figure.  I 
did  my  utmost  pending  the  time  between  the  last  sale  and  the  actual  closing 
of  the  title,  to  make  arrangements  to  borrow  sufficient  to  (complete)  my  pur- 
chase, but  was  unable  to  do  so.  I  certainly  do  not  wish  to  make  another 
default,  but  with  equal  certainty  I  do  not  desire  to  do  anything  that  you  will 
not  approve  of." 

The  Mackalls  failed  to  raise  the  amount  necessary  to  complete  the  resale.  Olcott 
raised  the  necessary  money  and  took  title  to  the  property.  It  was  not  claimed 
that  Olcott  had  been  guilty  of  any  fraud. 

Btid,  that  Olcott's  obligation  to  the  Mackalls  with  respect  to  the  first  sale  was 
limply  to  bid  in  the  property  and  thus  afford  the  Mackalls  an  opportunity  of 
raising  the  necessary  moneys  prior  to  the  time  fixed  for  the  completion  of  the 
same,  and  that  upon  the  failure  of  the  Mackalls  to  raise  such  moneys  it  waa 
competent  for  Olcott  to  do  so  and  to  take  title  to  the  property  for  his  own 
benefit; 

That  the  obligation,  if  any,  which  Olcott  assumed  towards  the  Mackalls  in 
respect  to  the  resale  of  the  property,  was  not  any  greater  than  the  obligation 
assumed  by  him  in  respect  to  the  first  sale  thereof,  and  that,  consequentiy, 
Olcott  acquired  by  his  purchase  of  the  property  on  the  resale  the  same  title  as 
any  other  purchaser; 

That  the  evidence  did  not  establish  any  express  or  implied  agreement  on  the 
part  of  Olcott  to  bid  in  the  property  upon  the  resale  and  hold  the  same  for 
Msckall's  benefit; 

That  letters  written  by  Olcott,  after  he  had  sold  the  property,  in  which  he 
expressed  a  willingness  to  create  a  trust  in  favor  of  Mrs.  Mackall  for  the 
amount  of  the  profits  realized  upon  such  sale,  did  not  furnish  any  evidence 
establishing  an  agreement  that  Olcott  was  to  bid  in  the  property  for  the  pro* 
tection  and  benefit  of  Mackall; 

That  such  an  agreement  could  not  be  established  by  letters  written  by  the 
Mackalls  after  the  transaction; 

That  no  confidential  relation  existed  between  the  Olcotts  and  the  Mackalls  which 
could  be  treated  as  creating  a  trust  ex  maiefido  in  favor  of  the  latter. 

Appbax  by  the  defendants,  Jacob  Van  Vechten  Olcott  and 
another,  from  a  final  jadgment  of  the  Supreme  Court  in  favor  of 
the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  December,  1903,  upon  the  report  of  a 
referee  theretofore  appointed  pursuant  to  an  interlocutory  judgment 
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in  favor  of  the  plaintifiEs  entered  in  said  clerk's  office  on  the  5th  day 
of  May,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  with  notice  of  an  intention  to  bring 
up  for  review  upon  such  appeal  the  said  interlocutory  judgment. 

J.  Hampden  Dougherty^  for  the  appellants. 

Herbert  C,  Smyth^  for  the  respondents. 

Hatch,  J. : 

This  action  was  brought  to  establish  a  trust  and  to  compel  the 
defendants  to  account  to  the  plaintiffs.  It  was  shown  upon  the 
trial  that  the  plaintiff  Brooke  Mackall  was  the  owner  of  certain 
real  property  in  the  city  of  Wasliington,  D.  C.  In  1895  he  and  his 
wife,  Jennie  W.  Mackall,  executed  a  deed  of  trust,  or  mortgage, 
upon  the  property  to  secure  the  payment  of  $65,000,  with  interest 
thereon  at  the  rate  of  five  and  one-half  per  cent  per  annum. 
Brooke  Mackall  became  ill  and  for  a  considerable  period  was  unable  to 
pay  the  interest  due  upon  the  mortgage.  The  holder,  a  Mr.  Harrison, 
threatened  foreclosure,  when  Mrs.  Mackall  wrote  to  Mrs.  Laura  I. 
Olcott,  the  wife  of  the  defendant  Olcott  herein,  who  was  an  intimate 
friend  of  Mrs.  Mackall,  and  obtained  from  her  a  loan  of  $5,000,  to 
secure  which  the  plaintiffs  gave  a  second  mortgage  upon  the  premises 
on  the  7th  day  of  February,  1898. 

The  evidence  is  probably  sufficient  to  establish  an  agreement 
between  Olcott  and  the  Mackalls  that  he  would  bid  off  the  property 
for  Mackall's  benefit  to  enable  him  to  procure  a  new  loan  thereon. 
This  is  expressed  in  the  letter  written  by  Olcott,  under  date  of 
October  25,  1898,  to  Mackall,  as  follows :  "  I  waa  not  able  to  attend 
the  sale  in  Washington ;  but  on  my  behalf,  the  property  was  bid  in 
by  Mr.  Birney,  and  I  made  the  deposit  of  $500.  Mr.  Birney  writes 
me  that  it  takes  $70,900  to  cover  Mr.  Harrison,  and  that  the  bid 
that  he  made  on  my  behalf  was  $71,000.  Of  course  you  appreciate 
that  the  only  reason  why  I  made  this  bid  was  to  protect  you,  and 
you  certainly  now  have  an  opportunity  to  have  the  additional  time 
that  you  wished  to  procure  the  loan.  I,  myself,  have  not  any  par- 
ticular belief  that  it  wfll  be  so  easy  as  you  think,  but  if  you  can  pro- 
cure the  loan  so  that  Mrs.  Olcott  will  not  be  under  the  necessity  of 
raising  the  amount  of  cash  that  is  necessary,  of  course  she  will  be  only 


Digiti 


ized  by  Google 


MACKALL  V.  OLCOTT.  285 

App.  Div.]  F1B8T  Dbfabtmsht,  April,  1904. 

too  glad  to  assign  the  bid  to  you.  In  fact,  had  it  not  been  for  your 
letters  to  her,  I  think  she  would  have  preferred  to  let  her  own 
15,000  go.  Hoping  that  you  will  be  able  to  procure  this  loan,  and 
hoping  also  that  your  ideas  of  the  value  of  this  property  are  not 
entirely  exaggerated,  I  remain,  Yours  veny  truly,  J.  Van  Vechten 
Olcott." 

At  this  point  in  the  negotiations  between  these  parties  it  is  clear 
that  the  only  protection  which  Olcott  had  agreed  to  furnish  to 
the  Mackalls  was  to  bid  in  the  property  at  the  sale,  thereby  ena- 
bling Mackall  to  procure  a  new  loan  and  thus  protect  whatever 
equity  he  had  in  the  property.  Had  the  transaction  stopped  here 
and  Olcott  had  done  nothing  more,  it  is  clear  that  no  liability  of  any 
kind  could  attach  to  him.  He  had  then  fulfilled  the  obligation 
which  he  had  assumed.  He  had  a  further  right.  He  had  made  a 
deposit  of  $500  upon  the  sale.  Mrs.  Olcott's  mortgage  of  $5,000 
was  unpaid.  He,  therefore,  in  the  event  of  a  failure  of  Mackall  to 
fnrnish  the  money,  in  order  that  compliance  might  be  made  with 
the  terms  of  the  sale,  had  the  right  to  assume  that  obligation  himself 
for  the  purpose  of  protecting  his  own  interest  and  the  interests  of 
his  wife.  In  such  event  he  would  have  been  under  no  obligation  to 
have  held  the  property  for  Mackall's  benefit  or  to  account  for  any- 
thing which  he  might  realize  upon  a  subsequent  sale,  either  public  or 
private.  Nor  could  he  have  been  charged  in  such  transaction  with  a 
violation  of  the  obligation  which  he  had  assumed  or  of  offending  in 
any  sense  either  against  law  or  morals.  Mackall  did  not  raise  the 
money  either  by  loan  or  otherwise  to  protect  his  interest  in  the 
property,  although  he  made  efforts  so  to  do,  and  certainly  Olcott 
was  nnder  no  obligation  to  act  further  for  him  ;  but  he,  like  Mackall, 
was  unable  to  make  compliance  with  the  terms  of  the  sale,  as  he  had 
not  made  preparation  for  raising  the  money,  nor  was  he  required  to 
pay  the  amount  of  his  bid  as  between  himself  and  Mackall.  It 
was  MackalPs  default  in  failing  to  raise  the  money  within  the  period 
between  the  date  of  the  sale  and  the  date  when  his  right  to  redeem 
expired.  Olcott  not  being  able  to  complete  his  sale,  a  resale  of  the 
property  was  subsequently  had,  at  which  the  property  was  again 
struck  off  to  Olcott  for  $72,500.  Between  the  first  and  second 
sales,  while  it  appears  that  Olcott  made  endeavors  to  raise  the  money 
to  comply  with  the  terms  of  his  first  bid  and  that  snch  endeavor 
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upon  his  part  was  communicated  to  Mackall,  yet  there  is  nothing  to 
show  that  during  such  negotiations  he  assumed  any  other  or  farther 
obligation  to  protect  Mackall's  interest.  On  the  contrary,  it  clearly 
appeared  that  he  was  then  forced  into  a  position  where  he  was 
required  to  protect  his  own  and  his  wife's  interest,  not  through  any 
fault  of  his,  but  through  the  failure  of  Mackall  to  comply  with  the 
terms  of  the  sale.  The  only  evidence  upon  this  subject  is  f  oand 
in  a  letter  written  by  Mrs.  Olcott  to  Mrs.  Mackall,  in  which  she 
stated  "  never  think  I  will  go  back  on  you,"  and  expressing 
tlie  hope  that  Mr.  Olcott  could  so  arrange  matters  that  a  new 
sale  would  not  be  necessary  and  the  belief  that  he  could  speedily 
sell  the  same  for  a  considerable  amount  over  all  incumbrances 
upon  the  property,  and  that  he  was  doing  all  in  his  power  for  Mrs. 
Mackall.  Mrs.  Mackall  testified  that  just  before  the  second  sale  of 
the  property  Mrs.  Olcott  came  to  see  her  and  stated  to  her  that  the 
reason  Mr.  Olcott  did  not  come  with  her  was  that  he  was  remaining 
in  the  city  to  do  what  he  could  to  protect  the  Mackalls.  Mrs. 
Mackall  also  testified  that  by  reason  of  this  letter  and  these  inter- 
views they  forebore  any  attempt  to  procure  bidders  to  represent 
them  upon  the  resale.  But  beyond  the  assurance  that  Olcott  was 
trying  to  prevent  a  resale  of  the  property  by  complying  with  the 
terms  of  his  bid  and  the  other  matters  to  which  we  have  called 
attention,  there  is  nothing  upon  which  could  be  founded  any  obliga- 
tion upon  Olcott's  part  to  further  protect  MackalPs  interest,  while 
it  is  clear  that  he  had  the  legal  right  to  protect  his  own  and  in  so 
doing  he  violated  no  duty  which  he  owed  to  Mackall.  Nor  do  we 
find  anything  between  these  periods  which  would  justify  the  finding 
of  an  agreement  upon  his  part  to  further  continue  to  protect  the 
Mackalls  in  any  form.  After  the  resale  Olcott  wrote  Mrs.  Mackall 
the  following  letter,  under  date  of  December  16,  1898 :  "  You 
probably  know  by  this  time  that  I  have  again  bid  the  property  in 
for  $72,600,  and  have  put  up  a  deposit  of  $2,500  in  cash.  The  title 
must  be  passed  on  the  30th  of  December.  When  I  bid  the  last 
time  I  received  a  number  of  offers  to  purchase  the  property,  so  that 
the  entire  indebtedness  on  the  first  and  second  trust  deeds  would  be 
paid  and  leave  some  slight  balance  over ;  although  my  counsel  in 
Washington  advises  me  that  the  title  under  these  sales  in  a  par- 
chaser  is  absolutely  good,  you  can  appreciate  that  there  is  no  dis- 


Digiti 


ized  by  Google 


MACKALL  V.  OLCOTT.  287 

ilpp.  Div.]  FiBST  Dbpabtxient,  April,  1904. 

pofiition  on  my  part  to  desire  to  make  any  money  on  any  purchases. 
Will  you  not  write  to  me  forthwith  as  to  the  exact  amount  of  money 
that  you  would  sell  the  property  for,  in  case  it  is  under  your  control 
entirely  ?  In  other  words,  please  give  the  lowest  cash  figure.  I  did 
my  utmost  pending  the  time  between  the  last  sale  and  the  actual  clos- 
ing of  the  title,  to  make  arrangements  to  borrow  suflScient  to  (complete) 
my  purchase,  but  was  unable  to  do  so.  I  certainly  do  not  wish  to 
make  another  default,  but  with  equal  certainty  I  do  not  desire  to 
do  anything  that  you  will  not  approve  of."  The  rights  of  these 
parties  are  to  be  determined  by  the  status  of  the  case  as  made  at 
this  point.  After  the  failure  of  the  Mackalls  to  raise  the  money 
necessary  to  redeem  after  the  first  sale,  it  is  clear  that  Olcott  was  as 
free  to  raise  the  money  and  take  the  property  for  his  own  benefit 
or  permit  it  to  go  to  a  resale  and  bid  it  in  in  like  manner,  without 
incurring  any  more  obligation  than  would  any  other  purchaser. 
Mackall  had  notice  of  every  step  which  was  taken  and  had  all  the 
opportunity  to  redeem  the  property  after  the  first  sale,  or  to  make 
any  other  disposition  of  it  that  he  was  able  to,  and  Olcott  became 
as  free  to  act  after  his  failure  to  comply  with  the  terms  of  his 
engagement  as  though  he  had  never  had  negotiations  with  him. 
The  letter  which  he  wrote  after  the  second  sale  contains  no  element 
of  any  agreement,  nor  is  there  recognition  of  his  having  made  any. 
On  the  contrary,  he  expressly  declares  it  to  be  his  purchase,  and  that 
he  did  not  desire  to  make  another  default  and  he  notifies  Mrs. 
Mackall  that  he  has  no  desire  to  make  any  money  by  the  trans- 
action and  desired  to  know  what  her  views  were  with  respect  to  the 
lowest  cash  sum  which  she  would  be  willing  to  take  if  the  property 
was  entirely  under  her  control,  but  as  for  recognition  of  any  right 
or  interest  of  Mackall  in  and  to  the  property  there  is  not  the  slight- 
est, nor  is  there  any  such  recognition  of  any  such  right  or  interest 
between  the  date  of  the  notification  of  the  first  bid  and  during  the 
period  that  Olcott  held  title  to  the  property.  The  theory  upon 
which  the  learned  court  below  decided  the  case,  as  expressed  in  its 
findings,  is  that  it  was  the  understanding  of  the  parties  that  the 
defendants  would  purchase  the  property  at  the  foreclosure  sale  for 
the  benefit  of  the  plaintiffs  and  account  to  them  for  any  surplus 
that  might  remain  upon  a  sale  of  the  property  beyond  the  moneys 
advanced  and  disbursements  necessarily  or  properly  made  or  incurred, 
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and  that  out  of  each  understanding  and  the  confidential  relations 
between  the  parties  a  trast  was  created  in  favor  of  the  latter  which 
imposed  an  obligation  upon  the  Olcotts  to  acooant  for  the  proceeds 
of  the  property.  We  are  anable  to  find  support  for  this  finding  in 
the  evidence.  The  letters  written  by  the  defendant  Olcott  after  he 
had  made  sale  of  the  property  in  which  he  expressed  a  willingnees 
to  create  a  trust  in  favor  of  Mrs.  Mackall  of  the  amount  which  he 
had  received  from  a  sale  of  the  property  over  and  above  the  Bums 
necessary  to  pay  his  wife's  mortgage  and  reimburse  him  for  expendi- 
tures furnishes  no  evidence  upon  which  to  found  an  agreement  that 
the  property  was  bid  in  for  the  protection  and  benefit  of  Mackall. 
It  was  a  voluntary  recognition  upon  his  part  of  what  he  had  writ- 
ten after  the  second  sale  that  he  did  not  desire  to  make  a  profit  out 
of  the  transaction,  but  it  did  not  create,  or  tend  to  create,  any  pri* 
mary  obligation  upon  his  part  to  do  otherwise  than  he  did.  The 
letters  written  by  the  Mackalls  after  the  transaction  cannot  serve  to 
establish  an  agreement  upon  Olcott's  part  to  bid  in  the  property 
and  hold  the  same  for  Mackall's  protection.  They  were  mere  decla- 
rations upon  their  part,  made  after  the  transaction,  and  cannot 
serve  as  evidence  in  support  of  any  agreement,  no  matter  how  posi- 
tively expressed  or  how  often  reiterated.  All  of  the  correspond- 
ence which  occurred,  before  or  after  title  had  vested  in  Olcott, 
between  these  parties  does  not  establish  an  agreement  to  bid  in  and 
hold  the  property  for  the  benefit  of  Mackall.  The  legal  rights  can 
only  flow  from  the  status  which  existed  at  the  time  when  the  trans- 
action took  place.  That  the  Mackalls  acted  upon  the  assumption 
that  Olcott  would  protect  them  and  that  all  he  did  was  for  their 
benefit  does  not  suffice  to  create  an  obligation  where  such  obligation 
did  not  exist  at  the  time  when  Olcott  bid  in  this  property  on  tlie 
resale.  It  is  impossible  to  find  in  all  of  the  correspondence  an 
express  or  implied  agreement  upon  Olcott's  part  to  bid  in  this  prop- 
erty and  hold  the  same  for  the  benefit  of  Mackall.  The  only  obli- 
gation which  is  shown  to  have  been  assumed  by  Olcott  was  to  bid  in 
the  property  at  the  first  sale  in  order  to  give  opportunity  to  Mackall 
to  redeem  the  property  therefrom,  and  that  obligation  was  dis- 
charged. If  it  be  assumed  that  there  was  a  continuing  obligation 
upon  Olcott's  part  to  further  protect  Mackall's  interest  upon  the 
second  sale,  his  obligation  at  that  time  was  not  greater  than  it  was  at 
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the  first  fiale.  When  he  bid  in  the  property  at  the  Becond  sale,  he 
immediately  notified  Mackall  of  the  fact  and  when  the  right  to 
redeem  expired.  Mackall,  therefore,  had  notice  of  all  the  facts, 
and  he  then  became  obligated  to  raise  the  money  and  comply  with 
the  terms  of  the  sale  in  like  manner  as  he  was  npon  the  firat  sale. 
He  did  nothing,  and  thns  Olcott  was  forced,  for  his  own  protection, 
to  take  title  to  the  property.  So  that  in  either  event,  whether  it  be 
held  that  Olcott's  obligation  ended  with  the  first  sale  or  continned 
to  the  second,  it  was  the  same  obligation  and  Olcott  f  ally  met  it. 
It  was  Mackall's  failure  to  raise  the  money  at  each  time  which  pro- 
daced  the  subsequent  results,  but  as  to  that  there  never  was  any 
obligation  upon  Olcott's  part  to  protect  Mackall  to  that  extent.  It 
is  not  claimed,  nor  has  the  court  found,  that  in  anything  which 
Olcott  did  he  perpetrated  a  fraud.  Neither  in  the  complaint,  proof 
or  the  findings  of  the  court  is  it  claimed  or  suggested  that  Mr. 
Olcott  perpetrated  a  fraud  or  was  guilty  of  fraudulent  conduct  in 
any  of  the  transactions  which  led  up  to,  or  which  existed,  at  the  time 
when  title  to  the  property  became  vested  in  him.  The  complaint 
proceeds  upon  the  theory  of  an  express  agreement  to  take  title  to 
the  property  and  hold  the  equity  of  redemption  therein  in  trust  for 
the  plaintiffs. 

As  already  suggested,  the  court  was  unable  to  find  any  express 
agreement ;  consequently  the  judgment  cannot  be  sustained  upon 
the  theory  of  the  complaint.  In  order  to  reach  the  conclusion 
which  it  did,  the  court  was  forced  to  find  an  implied  understanding, 
but  this  implied  understanding,  as  we  have  already  seen,  did  not 
embrace  any  undertaking  upon  the  part  of  Olcott  to  bid  in  the  prop- 
erty, raise  the  money  to  pay  the  amount  of  the  bid  and  then  hold  it 
for  Mackall's  benefit.  The  only  agreement  which  Olcott  undertook 
to  carry  out,  and  which  he  discharged,  was  to  bid  in  the  property 
upon  the  sale.  It  is  clear,  therefore,  that  so  far  as  the  judgment 
is  based  upon  any  agreement,  either  express  or  implied,  it  can- 
not be  sustained.  The  facts  warranted  no  such  finding,  and  no  trust 
was  created  under  such  circumstances.  (  Wheeler  v.  Heynolddy  66 
N.  Y.  227.)  To  meet  this  condition  the  court  went  a  step  further 
and  found  that  the  defendants  occupied  towards  the  plaintiffs  a  con- 
fidential relation,  and  under  the  authorities  they  became  trustees  of 
Arp.  Div.— Vol.  XCIII.        19 
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the  plaintiffs,  and  upon  a  combination  of  these  findings  the  judg- 
ment is  sought  to  be  supported.  To  sustain  this  view  there  must 
have  been  fraud,  either  actual  or  constructive,  or  there  must  have 
been  an  unconscionable  breach  of  duty.  Of  actual  fraud  there 
was  none ;  nor  are  we  able  to  see  that  there  was  constructive  fraud 
or  breach  of  duty.  In  KeUum  v.  Smith  (33  Penn.  St.  158)  it  was 
said :  "  When  the  purchaser  at  a  sheriff's  sale  promises  to  hold  for 
the  debtor  and  afterwards  refuses  to  comply  with  his  engage- 
ment, the  fraud,  if  any,  is  not  at  the  sale,  not  in  the  promise, 
but  in  its  subsequent  breach.  That  is  too  late.  It  is  abundantly 
settled  that  equity  will  not  decree  such  a  purchaser  to  be  a  trustee, 
unless  there  is  something  more  in  the  transaction  than  the  mere 
violation  of  a  parol  agreeement.''  This  doctrine  was  approved 
in  Wheeler  v.  Reynolds  {supra),  and  such  undoubtedly  is  the 
law.  The  case  narrows  itself,  therefore,  to  the  single  question 
whether  there  was  such  a  confidential  relation  existing  between 
these  parties  that  it  may  be  laid  hold  of  for  the  purpose  of  creating 
a  trust  ex  malefioio  for  the  benefit  of  the  plaintiffs.  It  was 
stated  by  Judge  Andrews  in  Wood  v.  Robe  (96  N.  Y.  414) 
"  there  are  two  principles  upon  which  a  court  of  equity  acts  in 
exercising  its  remedial  jurisdiction.  *  *  *  One  is  that  it  will  not 
permit  the  Statute  of  Frauds  to  be  used  as  an  instrument  of  fraud, 
and  the  other,  that  when  a  person  through  the  influence  of  a  confi- 
dential relation  acquires  title  to  property,  or  obtains  an  advantage 
which  he  cannot  conscientiously  retain,  the  court,  to  prevent  the 
abuse  of  confidence,  will  grant  relief."  Upon  this  principle  that 
case  was  decided,  as  was  also  the  case  of  Rya/n,  v.  Dox  (34  N.  Y. 
807),  and  upon  these  cases  and  others,  which  do  not  add  to  their 
force,  the  respondents  now  rely  to  support  the  judgment  The 
difficulty  is  that  the  facts  which  exist  in  this  case  do  not  fit  the 
principle.  The  confidential  relation  existing  between  these  par- 
ties had  its  inception  in  the  friendship  between  Mrs.  Olcott  and 
Mrs.  Mackall,  and  it  is  evident  that  the  Olcotts  were  desirous  to  do 
anything  within  reason  to  assist  the  Mackalls  in  their  distress,  but 
the  confidential  relation  only  prompted  Mr.  Olcott  to  undertake  to 
bid  in  the  property  and  furnish  Mackall  an  opportunity  to  redeem. 
There  is  not  a  statement,  either  oral  or  written,  prior  to  the  time 
when  Olcott  took  title  to  the  property  which  shows,  or  tends  to 
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show,  that  it  was  ever  contemplated  by  any  of  the  parties  that 
Olcott  shonld  bid  in  this  property  at  the  sale,  furnish  all  of  the 
money  to  complete  the  purchase  and  hold  the  same  in  trust  for 
Mackall's  benefit.  No  such  obligation  arose  from  any  confidential 
relation  existing  between  these  parties  and  certainly  it  was  not 
found  in  any  agreement.  If  the  relations  are  to  be  laid  hold  of  to 
charge  Olcott  as  a  trustee  ex  maleficio  it  would  compel  us  to 
announce  that  Olcott  could  not  purchase  the  property,  or  complete 
his  purchase,  in  order  to  protect  the  interests  which  he  then  held,  or 
that  of  his  wife,  without  imposing  upon  him  in  so  doing  the  obliga- 
tion of  a  trustee  for  the  benefit  of  Mackall.  The  defendant  cer- 
tainly could  not  be  deprived  of  the  right  of  protecting  his  own 
property  interests  save  only  under  penalty  of  committing  a  construc- 
tive fraud.  In  protecting  those  interests  we  see  no  reason  why  he 
did  not  have  the  same  standing  as  did  any  other  purchaser  at  the 
second  sale.  It  was  no  fault  of  Olcott  that  Mackall  was  unable  to 
raise  money.  He  had  opportunity  so  to  do  and  failed  and  Olcott 
was  in  nowise  responsible  for  such  failure.  Olcott  having  fulfilled 
the  only  obligation  which  he  ever  assumed  and  Mackall  having 
made  default  in  availing  himself  of  the  opportunity  thus  afforded 
him,  we  think  that  there  was  no  confidential  relation  existing 
between  these  parties  suflScient  to  bind  Olcott  to  further  efforts  in 
behalf  of  Mackall,  and  that  he  then  became  free  to  protect  the 
interests  which  he  and  his  wife  had  in  the  property,  bid  the  same  in 
and  complete  the  purchase  witliout  violating  either  law  or  morals, 
and  that  thereby  he  became  vested  with  the  title  free  of  any  claim 
thereon  by  Mackall. 

This  leads  us  to  the  conclusion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellants  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Ingraham  and  Laughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to 
abide  event. 
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The  People  of  the  State  of  New  York  ex  rel.  Ismar  S.  Elli- 
son, Respondent,  v.  Patrick  Lavin,  Police  Officer,  Defendant. 

The  People  op  the  State  of  New  York,  Appellant. 

Lottery  —  a  diitrHmtian  of  money  and  cigars  to  constitute  a  lottery  muet  d^ftend 
exclueivdy  upon  chance. 

The  term  ''lottery/'  as  defined  in  section  828  of  the  Penal  Code,  which  proTides 
*'  A  lottery  is  a  scheme  for  the  distribution  of  property  by  chance  among  per- 
sons who  have  paid,  or  agreed  to  pay,  a  valuable  consideration  for  the  chance 
whether  called  a  lottery,  rafile  or  gift  enterprise,  or  by  some  other  name,"  only 
includes  schemes  for  the  distribution  of  money  and  other  property  exclusively 
or  practically  exclusively  by  chance. 

A  corporation,  for  the  purpose  of  advertising  cigars,  in  the  sale  of  which  it  was 
interested,  offered  to  distribute  a  sum  of  money  and  a  quantity  of  cigars  among 
"  The  persons  who  estimate  nearest  to  the  number  of  cigars  on  which  |8.00  tax 
per  thousand  is  paid  during  the  month  of  November,  1908,  as  shown  by  the 
total  sales  of  stamps  made  by  the  United  States  Internal  Revenue  Department 
during  November." 

The  competition  was  restricted  to  persons  sending  to  the  corporation  a  certain 
number  of  bands  taken  from  the  cigars  which  the  corporation  was  advertising, 
but  no  discrimination  in  the  price  of  such  cigars  was  made  between  purchasers 
thereof  who  participated  in  the  guessing  contest  and  those  who  did  not. 

For  the  purpose  of  those  sending  estimates  the  corporation  published  the  statis- 
tics showing  the  number  of  cigars  for  which  revenue  stamps  had  been  issued 
in  each  month  from  January,  1900,  to  November,  1902. 

EM,  that  the  corporation  was  not  engaged  in  conducting  a  lottery,  as  the  distri- 
bution of  the  money  and  cigars  did  not  depend  exclusively  or  practically 
exclusively  upon  chance. 

Van  Brunt,  P.  J.,  and  In  graham,  J  ,  dissented. 

Appeal  by  The  People  of  the  State  of  New  York  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the 
12th  day  of  November,  1903,  sustaining  a  writ  of  habeas  corpus 
theretofore  issued  on  behalf  of  the  relator  and  discharging  the  said 
relator  from  custody. 

The  return  of  the  police  officer  shows  that  he  arrested  and  held 
the  relator  by  virtue  of  a  warrant  duly  issued  by  a  justice  of  the 
Court  of  Special  Sessions,  commanding  the  arrest  of  the  relator  upon 
information  duly  filed  that  the  relator  was  guilty  of  the  crime  of 
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advertising  a  lottery  in  violation  of  section  327  of  the  Penal  Code. 

The  relator  traversed  the  retnrn  presenting  the  depositions  upoa 

which  the  warrant  was  issued.    The  depositions  showed  that  the 

relator  was  the  sole  editor  and  proprietor  of  the   United  States 

Tobacco  Jov/mal^  a  weekly  trade  journal  published  in  the  city  of 

New  York  and  circulated  throughout  the  United  States  "  among  the 

leaf  tobacco  trade,"  and  that  on  the  9th  day  of  May,  in  the  year 

1903,  he  published  in  the  said  United  States  Tolaceo  Journal  an 

advertisement  of  the  Florodora  Tag  Company  of  Jersey  City,  N.  J*, 

as  follows : 

"  The  United  States  Tobacco  Journal. 

"  Save  Cigar  Bands. 

"  Another  Free  Distribution  of 

"$142,500.00 

"  Will  be  made  in  December,  1903, 

"  Based  on  the  month  of  November,  1908. 

"  To  Smokers  of 


Cremo 

Nerve 

Cubanola 

Star 

George  W.  Childs 

Lillian  Russell 

Jackson  Square 

Turco 

Premios 

Velvet 

Exports 

Continental  (10c) 

La  Belle  Creole  (10c) 

Detroit  Free  Press 

Fontella 

Siona 

Eenown 

Spaniola 

Salva  Fuma 

Two  Orphans  (2  for  5c) 

Santa  Bana 

Benefactor 

Peola 

Florodora  (3  for  10c) 

Smokettes 

Florodora  Operas  (5  for  10c) 

Columbia  (10c) 

Pioneer 

Dowledo 

Wego 

"  How  many  cigars  (of  all  brands,  no  matter  by  whom  manufac- 
tured) will  the  United  States  collect  taxes  on  during  the  month  of 
November,  1903  ? 

'^  (Cigars  bearing  $3.00  tax  per  thousand.) 
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"  The  persons  who  estimate  nearest  to  the  niinaber  of  cigars  on 
which  $3.00  tax  per  thousand  is  paid  during  the  month  of  Novem- 
ber, 1903,  as  shown  by  the  total  sales  of  stamps  made  by  the  United 
States  Internal  Revenue  Department  during  November,  1903,  will 
be  rewarded  as  follows : 

To  the  (1)  person  estimating  the  closest $5,000  in  cash. 

To  the   (2)   persons  whose  estimates  ai*e  next 

closest  ($2,500  each) 6,000      " 

To  the  (5)  persons  whose   estimates  are  next 

closest  ($1,000.00  each) 5,000       " 

To  the  (10)  persons  whose  estimates  are  next 

closest  ($500.00  each) 5,000      '' 

To  the  (20)   persons  whose  estimates  are  next 

closest  ($250.00  each) 5,000      " 

To  the  (25)   persons  whose  estimates  are  next 

closest  ($100.00  each)... 2,500      " 

To  the  (50)  persons  whose  estimates  are  next 

closest  ($50.00  each) 2,500      " 

To  the  (100)  persons  whose  estimates  are  next 

closest  ($25.00  each) 2,500       " 

To  the  (2,000)  persons  whose  estimates  are  next 

closest  ($10.00  each) 20,000      " 

To  the  (3,000)  persons  whose  estimates  are  next 

closest  ($5.00  each) 15,000       " 

To  the  (30,000)  persons  whose  estimates  are  next 

closest  we  will  send  to  each  one  box  of  50 

'  Cremo  '  Cigars  (value,  $2.50  per  box) 75,000      " 

35,213 
35,213  persons $142,500 

"  Every  100  Bands  from  Above-named  Cigars  Will  Entctle  You 
TO  Four  Estimates. 

"  (One  band  from  *  Florodora '  Cigars  or  one  band  from  '  Floro- 
dora  Operas'  counting  as  two  bands  from  the  other  cigars 
mentioned ;  and  no  less  than  100  bands  will  be  received  at  any 
one  time  for  estimates.) 

"Information  which  may  be  of  value  in  making  estimates :  The 


Digiti 


ized  by  Google 


PEOPLE  EX  REL.  ELLISON  v.  LAVIN.  295 

App.  DiY.]  First  DsPABTiiBNT,  April,  1904. 

namber  of  cigars  now  bearing  $3.00  Tax  per  thousand,  for  which 

Stamps  were  purchased,  appears  below :  ' 

1900.  1901.  1902. 

Janoarjr 422,512,494  448,806,638  496,983,717 

Februarjr 394,440,344  417,196,433  445,495,483 

March 436,122,097  445,641,761  516,599,027 

April 427,952,658  481,870,212  516,835,163 

May 456,509,855  553,187,580  523,035,907 

Jane 473,591,527  500,693,908  532,151,477 

July 457,642,572  501,318,407  571,866,633 

Augnst 483,551,833  485,441,753  565,974,550 

September 474,787,902  501,800,523  575,804,470 

October 532,205,063  574,551,047  628,881,303 

November 508,258,250  529,308,500  562,444,393 

December 467,092,208  479,312,170 

"  Only  Cioab  Bands  Abb  Good  foe  Estimates.     Send  Nothing 
BUT  CiGAK  Bands  Undeb  This  Offeb. 

"  In  case  of  a  tie  in  estimates,  the  amount  offered  will  be  divided 
equally  among  those  entitled  to  it.  Distribution  of  the  awards  will 
be  made  as  soon  after  December  1st,  1903,  as  the  figures  are  obtain- 
able from  the  Internal  Revenue  Department  of  the  United  States 
for  November,  1903. 

"  Write  your  full  name  and  Post  OflBce  address  plainly  on  pack- 
ages containing  bands.  The  postage  or  express  charges  on  your 
package  must  be  fully  prepaid,  in  order  for  your  estimate  to 
participate. 

"  All  estimates  under  this  offer  must  be  received  on  or  before 
October  31st,  1903,  by  the 

'^FLOEODORA  TAG  COMPANY, 

"  Jersey  City,  N.  J. 

"  Send  each  estimate  on  a  separate  piece  of  paper  with  your  name 
and  address  plainly  written  on  each. 

"  You  do  not  lose  the  value  of  your  bands.  Receipt  will  be  sent 
you  for  your  bands,  and  these  receipts  will  be  just  as  good  as  the 
bands  themselves  in  securing  Presents  illustrated  in  our  catalogue. 

"  Handsomely  illustrated  80-page  catalogue  (page  7  in.  x  10  in.) 
showing  all  the  Presents  exactly  as  they  are,  and  with  beautiful 
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embossed  cover  lithographed  in  10  colors  and  gold,  will  be  mailed 
to  any  address  upon  receipt  of  10  cents,  or  ten  tags,  or  20  cigar 
bands." 

Soward  S.  Gans^  for  the  appellant. 
John  W,  Ing^'arrhy  for  the  respondent. 

Laughlin,  J. : 

The  question  presented  by  this  appeal  is  whether  the  relator,  by 
this  publication,  advertised  or  published  an  account  of  a  lottery. 
Section  827  of  the  Penal  Code  declares  that  any  person  who  "  adver- 
tises or  publishes  an  account  of  a  lottery,  whether  within  or  without 
the  State,  stating  how,  when  or  where  the  same  is  to  be,  or  lias 
been,  drawn,  or  what  are  the  prizes  therein,  or  any  of  them,  or  the 
price  of  a  ticket,  or  any  share  or  interest  therein,  or  where  or  how 
it  may  be  obtained,  is  guilty  of  a  misdemeanor."  It  has  been  suffi- 
ciently shown  that  the  relator  is  responsible  for  the  advertisement, 
and  if  the  article  or  notice  published  shows  that  the  Florodora  Tag 
Company  is  conducting  a  lottery,  it  is  manifest  that  the  publication 
contains  a  sufficient  account  of  the  lottery  to  render  the  relator 
Uable. 

The  inquiry  is  thus  narrowed  to  the  question  as  to  whether  this 
is  a  lottery,  and  its  solution  depends  upon  the  construction  of  sec- 
tion 323  of  the  Penal  Code,  which  defines  a  lottery  as  follows :  "  A 
lottery  is  a  scheme  for  the  distribution  of  property  by  chance  among 
persons  who  have  paid,  or  agreed  to  pay,  a  valuable  consideration 
for  the  chance,  whether  called  a  lottery,  raffie  or  gift  enterprise,  or 
by  some  other  name."  It  is  not  disputed  that  this  is  a  scheme  for 
the  distribution  of  property  among  persons  who  shall  have  paid  a 
valuable  consideration  for  the  privilege  of  participating  therein.  It 
is  contended,  however,  by  the  relator,  and  this  contention  was  sus- 
tained at  Special  Term,  that  the  distribution  is  not  to  be  made  hy 
cho/nce  within  the  intent  and  meaning  of  this  statutory  definition  of 
a  lottery.  This,  therefore,  is  the  question  presented  for  decision, 
and  it  is  one  of  great  public  interest  and  importance. 

It  is  manifestly  impossible  for  any  one  to  ascertain  or  know  in 
advance  the  number  of  cigars  in  a  given  month  upon  which  the  gov- 
ernment will  attach  revenue  stamps  of  the  denomination  of  three 
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dollars  per  thousand.  The  period  for  presenting  estimates  closed 
on  the  last  day  of  the  month  preceding  that  for  which  they  were  to 
be  made,  and  obviously  there  are  many  other  elements  of  chance 
that  render  it  difficult  for  any  one  to  make  any  estimate  that  will 
approximate  accuracy. 

It  IB  claimed,  however,  that  those  making  estimates  have,  as  a 
basis,  the  information  given  as  to  the  number  of  cigars  for  which 
stamps  were  purchased  during  each  month  for  the  years  1900,  1901 
and  1902,  and  that  they  may  be  aided  by  acquiring  knowledge  of 
the  condition  of  the  tobacco  trade  both  as  to  supply  and  demand, 
and  that  those  possessing  the  greatest  knowledge  will  be  able  to  esti- 
mate more  accurately  than  those  without  knowledge  on  the  subject. 
This  is  undoubtedly  true.  It  is  claimed  that  it  follows  from  the 
mere  fact  that  those  participating  in  the  scheme  may  be  able,  by 
thus  acquiring  knowledge  to  aid  their  judgment,  to  estimate  with  a 
a  greater  degree  of  accuracy  than  others,  that  this  is  not  a  distribu- 
tion of  the  property  and  prize  money  by  chance  within  the  prohibition 
of  the  statute.  If,  as  has  been  held  in  some  jurisdictions,  the 
drawings  or  distribution  must  depend  exclusively  on  chance,  and 
the  chances  of  winning  or  being  successful  cannot  be  aided  in  the 
least  by  the  exercise  of  judgment,  then  unquestionably  the  scheme 
which  the  relator  has  advertised  would  not  constitute  a  lottery.  No 
case  is  cited  and  we  find  none  directly  in  point  in  this  State  or 
controlling  in  principle. 

In  ReiUy  v.  Gray  (77  Hun,  402),  which  was  an  action  to  recover 
moneys  bet  on  a  horse  race,  it  was  held  that  poolselling  did  not  con- 
stitute a  lottery  within  the  meaning  of  section  323  of  the  Penal 
Code,  and  the  ground  of  the  decision  was  that  selling  pools  on  horse 
races  was  prohibited  by  statute  prior  to  the  incorporation  in  the 
Constitution  of  1821  of  the  provision  prohibiting  the  Legislature 
from  authorizing  lotteries  and  requiring  it  to  enact  laws  to  prevent 
the  same,  and  that  the  legislation  concerning  poolselling  has  been 
since  classified  with  the  legislation  concerning  gambling  and  has 
been  kept  separate  and  distinct  from  the  legislation  concerning  lot- 
teries. In  People  ex  rel.  La/wrence  v.  Fallon  (152  N.  T.  12)  it  was 
held  that  prizes  offered  by  an  association  to  the  winners  of  horse 
races  is  not  a  lottery,  the  court  adopting  and  following  the  reason- 
ing of  the  court  in  Reilly  v.  Gray  {auprd)^  but  the  court  made  the 
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following  observations :  "  That  statute  defines  a  lottery  as  a  scheme 
for  the  distribution  of  property  by  chance  among  persons  who  pay 
or  agree  to  pay  a  valuable  consideration  for  the  chance.  It  is  obvi- 
ous from  the  language  of  this  statute  and  the  circumstances  existing 
at  the  time  of  its  passage  that  it  was  not  intended  to  include  within 
its  provisions  every  transaction  which  involved  any  degree  of  chance 
or  uncertainty,  but  its  plain  purpose  was  to  prohibit  and  punish  cer- 
tain well-known  offenses  which  had  existed  and  been  regarded  as 
crimes  before  tliia  enactment  of  that  law.  The  offenses  thus  sought 
to  be  suppressed  have  long  been  known  and  understood,  and  are 
clearly  distinguishable  from  the  racing  of  animals  for  stakes  or 
prizes.  There  is  certainly  a  great  difference  between  a  contest  as 
to  the  speed  of  animals  for  prizes  or  premiums  contributed  by 
others  and  a  mere  lottery,  where  the  controlling  and  practically  the 
only  element  is  that  of  mere  chance  alone.  A  race  or  other  con- 
test is  by  no  means  a  lottery  simply  because  its  result  is  uncertain,  or 
because  it  may  be  affected  by  things  unforeseen  and  accidental." 

In  People  v.  Gillson  (109  N.  Y.  389)  it  was  held  that  a  statute 
(Penal  Code,  §  335a)  making  it  a  misdemeanor  to  induce  the  pur- 
chase of  one  commodity  by  giving  a  purchaser  of  a  specified  quan- 
tity thereof  other  property  was  unconstitutional ;  but  there  each  pur- 
chaser of  the  same  quantity  was  given  the  same  privilege  and  there 
was  no  element  of  chance  involved.  In  JIuU  v.  Huggles  (56  N".  Y. 
424)  it  was  held  that  selling  candy  in  packages,  some  but  not  all  of 
which  contained  tickets  calling  for  silverware  as  prizes,  was  a 
lottery ;  but  this  depended  entirely  upon  chance.  In  Wilkin- 
eonv.  GiU  {74:  K  Y.  63)  it  was  held  that  "policy"  is  a  lottery. 
In  Horner  v.  United  States  (147  U.  S.  449)  it  was  held  that  a 
sale  of  bonds  by  the  government  of  Austria,  redeemable  at  a 
given  time,  but  a  certain  number  of  which  to  be  selected  by  lot 
were  to  be  redeemable  at,  figures  far  in  excess  of  their  par  value 
as  an  inducement  to  purchasers,  was  a  lottery  within  section  3894 
of  the  United  States  Bevised  Statutes  (as  amd.)  regulating  the  nse  of 
the  mails,  but  the  selection  of  the  bonds  that  were  to  be  redeemed 
for  more  than  their  face  value  was  a  matter  solely  of  chance.  In 
Dion  V.  St.  John  Baptiste  Society  (82  Maine,  319)  it  was  held  that  a 
scheme  by  which  a  charitable  association  offered  a  prize  to  the  person 
in  some  profession,  office  or  occupation  in  whose  name  the  meet 
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money  was  contribnted  thereafter  was  not  a  lottery ;  but  while  this  to 
some  extent  depended  upon  chance  yet  it  depended  principally  upon 
the  popularity  of  the  individual  and  the  activity  and  interest  dis- 
played by  him  and  his  friends.  In  Regina  v.  Dodds  (4  Ont.  Kep. 
390),  where  a  statute  prohibited  the  distribution  of  property  by  lots, 
cards,  tickets  or  any  mode  of  chance  whatever,  it  was  held  that  a 
scheme  by  which  the  purchasers  of  merchandise  were  permitted  to 
guess  at  the  number  of  beans  in  a  jar,  the  one  guessing  nearest  to 
receive  the  prize,  was  a  scheme  for  the  disposition  "  solely  by  the  exe- 
cise  of  skill  and  judgment,''  for  the  reason  that  the  participants  could 
figure  and  estimate  with  some  degree  of  accuracy  on  the  result.  In 
Regina  v.  Jarrdeaon  (7  Ont.  Rep.  149)  it  was  held  that  offering  a 
Shetland  pony  and  cart  to  a  person  giving  the  most  accurate  estimate 
as  to  the  number  of  buttons  of  different  sizes  in  a  half -filled  jar,  those 
purchasing  merchandise  of  the  person  offering  the  prize  only  being 
permitted  to  guess,  was  not  a  disposition  of  the  property  depending 
on  chance.  In  Dvjiham  v.  St,  Croix  Soap  Mfg,  Co.  (34  New  Bruns. 
243),  where  the  public,  without  making  purchases  or  paying  for  the 
opportunity,  were  permitted  to  estimate  the  weight  of  a  large  cake  of 
soap  for  a  prize,  it  was  held  that  the  result  depended  mainly  on  skill, 
experience,  judgment  and  calculation  and  not  exclusively  on  chance, 
and,  therefore,  it  was  not  a  lottery.  In  Hall  v.  Cox  (1  Q.  B.  [1899] 
198)  it  was  held  that  a  prize  offered  for  accurate  prediction  of  the 
number  of  births  and  deaths  in  London  during  a  specified  week  was 
not  a  lottery,  and  that  '^  to  constitute  a  lottery  it  must  be  a  matter 
depending  entirely  upon  chance."  In  Barclay  v.  Pearson  (2  Ch. 
Div.  [1893]  154),  where  an  incomplete  sentence  was  given,  the 
final  word  being  omitted,  and  persons  upon  paying  a  shilling  were 
permitted  to  guess  the  omitted  word,  which  had  been  determined 
in  advance  and  was  not  necessarily  the  most  appropriate  word, 
it  was  held  that  this  was  a  lottery,  but  that  it  would  not  have  been 
had  the  most  appropriate  word  been  called  for.  In  Cammada  v. 
SuU(m  (60  L.  J.  M.  C.  [1891]  116, 121)  it  was  held  that  giving  prizes 
on  coupons  taken  from  a  sporting  paper  for  picking  the  winners  at 
future  horse  races  was  not  obtaining  "  money  by  chance  or  by  any- 
thing analogous  to  chance."  In  United  States  v.  Rosenblum  (121 
Fed.  Rep.  180)  it  was  held  by  Thomas,  D.  J.,  sitting  in  the  United 
States  Circuit  Court,  for  the  Southern  District  of  New  York,  that 
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prizes  to  a  person  guessing  the  nearest  to  the  number  of  cigarettes 
on  which  internal  revenue  tax  would  be  paid  during  a  given  month 
was  not  a  lottery  within  the  prohibition  of  section  3894  of  the  United 
States  Eevised  Statutes  (as  amd.)  which  is  quite  as  broad  as  the 
provision  of  section  327  of  the  Penal  Code  now  under  consideration. 
In  Hvdelaon  v.  State  (94  Ind.  426)  the  purchasers  of  goods  whose 
purchases  amounted  to  fifty  cents  were  permitted  to  estimate  the 
number  of  beans  in  a  glass  globe  for  a  prize  to  be  given  to  the  person 
making  the  nearest  estimate.  It  was  held  that  this  was  a  lottery  for 
the  reason  that  while  a  calculation  might  aid  in  making  an  estimate, 
it  would  only  be  approximate  at  most  and  for  all  practical  purposes 
the  prize  would  be  determined  by  chance.  In  StcUe  v.  Nebraska 
Home  Co.  (92  K.  "W.  Rep.  763)  it  was  held  that  a  scheme  to  produce  a 
common  fund  to  be  distributed  among  sharers  to  help  pay  for  a  home 
or  the  erection  of  buildings,  which  provided  that  the  applications 
should  be  numbered  in  the  order  received  and  that  the  shares  should 
mature  in  the  order  of  the  numbers  of  the  applications,  was  a  lottery. 
These  are  the  only  adjudicated  cases  to  which  our  attention  has 
been  drawn,  or  which  we  have  found,  that  have  any  direct  bearing 
upon  the  question.  While,  therefore,  there  appears  to  be  no  deci- 
sion in  this  jurisdiction  in  point  on  the  question  at  bar,  the  weight 
of  authority  elsewhere  seems  to  be  in  favor  of  confining  the  lottery 
statutes  to  cases  where  the  disposition  of  money  or  otlier  property 
rests  exclusively  upon  chance.  A  retrospect  of  the  constitutional 
and  statutory  provisions  of  this  State  leads  to  the  conviction  that 
such  also  should  be  the  interpretation  of  section  323  of  the  Penal 
Code.  Prior  to  1813  both  public  and  private  lotteries  were  author- 
ized and  regulated  by  special  statutes  in  our  State.  By  chapter  198 
of  the  Laws  of  1813  lotteries  then  authorized  or  thereafter  to  be 
authorized  were  regulated.  (See  1  R.  L.  270.)  Chapter  10  of  the 
Revised  Laws  of  1813  also  contained  a  provision  prohibiting  private 
lotteries  except  as  authorized  by  statute.  (2  R.  L.  187.)  By  chap- 
ter  206  of  the  Laws  of  1819  private  lotteries  were,  except  as  authorized 
by  the  Legislature,  prohibited  and  public  lotteries  were  regulated  and 
restricted.  Section  11  of  article  7  of  the  Constitution  of  1821  pro- 
vided as  follows :  "  No  lottery  shall  hereafter  be  authorized  in  this 
State ;  and  the  Legislature  shall  pass  laws  to  prevent  the  sale  of  all 
lottery  tickets  within  this  State,  except  in  lotteries  already  provided 
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for  by  law."  Section  26  of  article  4  of  title  8  of  chapter  20  of  part  1 
of  the  Revised  Statutes  as  originally  enacted  (1  R.  S.  665),  under 
the  heading  "  Of  Raffling  and  Lotteries,"  provided  as  follows : 
"Every  lottery,  game,  or  device  of  chance,  in  the  nature  of  a  lot- 
tery, by  whatever  name  it  may  be  called,  other  than  such  as  have 
been  authorised  by  law,  shall  be  deemed  unlawful,  and  a  common 
and  public  nuisance."  Section  27  of  article  4  of  title  8  of  fehapter  20 
of  part  1  of  the  Revised  Statutes  (1  R.  S.  666)  provided  that  "  no 
person,  unauthorised  by  special  laws  for  that  purpose,  shall,  within 
this  State,  open,  set  on  foot,  carry  on,  promote,  or  draw,  publicly  or 
privately,  any  lottery,  game  or  device  of  chance  of  any  nature  or  kind 
whatsoever,  or  by  whatever  name  it  may  be  called,  for  the  purpose 
of  exposing,  setting  to  sale,  or  disposing  of  any  houses,  lands,  tene- 
ments,  or  real  estate,  or  any  money,  goods,  or  things  in  action,"  and 
declared  any  violation  of  that  section  to  be  a  misdemeanor.  Section 
10  of  article  1  of  the  Constitution  of  1846  forbade  the  sale  of  lottery 
tickets  or  the  authorization  of  a  lottery  within  the  State.  The  pro- 
visions of  the  Revised  Statutes  continued  in  force  down  to  the 
enactment  of  the  Penal  Code  in  1881.  (See  Laws  of  1881,  chap. 
676,  §  323  et  aeq.)  Section  9  of  article  1  of  the  Constitution  of 
1894  provides  as  follows :  "Nor  shall  any  lottery  or  the  sale  of  lot- 
tery tickets,  pool-selling,  book-making,  or  any  other  kind  of  gam- 
bling hereafter  be  authorized  or  allowed  within  this  State ;  and  the 
Legislature  shall  pass  appropriate  laws  to  prevent  offenses  against 
any  of  the  provisions  of  this  section." 

Prior  to  the  Constitution  of  1821  there  were  special  statutory  pro- 
visions prohibiting  horse  racing  for  stakes  and  betting  on  horse  races 
and  prohibiting  "excessive  and  deceitful  gaming"  (Laws  of  1802, 
chap.  44 ;  Laws  of  1801,  chap.  46 ;  see  1 R.  L.  222, 152).  However, 
after  lotteries  were  prohibited  the  Legislature  from  time  to  time 
extended  the  laws  prohibiting  betting  on  horse  races  and  gambling 
(Laws  of  1851,  chap.  504;  Laws  of  1877,  chap.  178;  Penal  Code, 
tit  10,  chap.  9).  In  many  of  the  forms  of  gaming  and  gambling 
prohibited  by  these  statutory  provisions  the  disposition  of  the  prop- 
erty depended  upon  chance  and  a  valuable  consideration  was  paid 
by  the  person  entitled  to  participate  therein ;  but  the  chance  was 
or  was  supposed  to  be  influenced  more  or  less  by  the  exercise 
of  skill  and  judgment.     It    thus -appears    from  the  history  of 
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legislation  that  it  was  not  understood  by  the  Legislature  or 
intended,  I  think,  that  anything  was  prohibited  by  the  lottery 
statute  where,  although  the  disposition  of  the  money  or  property 
depended  upon  chance,  such  distribution  could  be  influenced  by  the 
exercise  of  skill  or  judgment.  Bearing  in  mind  that  for  a  long 
period  both  public  and  private  lotteries  were  authorized  in  this 
State  and  that  when  prohibited  the  Legislature  employed  language 
not  materially  different  from  that  contained  in  section  323  of  the 
Penal  Code  now  under  consideration,  the  true  construction  of  this 
statutory  provision  is,  I  think,  that  it  was  intended  to  prohibit  what 
were  then  known  as  lotteries  pure  and  simple,  that  is  to  say,  schemes 
for  the  distribution  of  money  or  other  property  exclusively  or  prac- 
tically exclusively  by  chance.  The  Florodora  Tag  Company  which 
inserted  this  advertisement  is  not  conducting  a  lottery.  It  is  appar- 
ent that  it  is  engaged  in  the  tobacco  and  cigar  business.  The  adver- 
tisement has  evidently  been  resorted  to  as  a  means  of  advertising 
the  cigars  in  the  sale  of  which  the  company  is  interested.  It  is 
evident  that  the  price  of  its  cigars  is  the  same  to  those  who  preserve 
the  wrappers  and  participate  in  the  guessing  contest  as  to  those  who 
do  not.  It  furnishes  its  patrons  sufficient  information  to  afford 
them  some  basis  for  making  an  estimate  upon  which  their  right  to 
the  prizes  will  depend  and  they  may  possess  or  acquire  other  infor- 
mation that  will  be  of  assistance. 

It  may  be  well  for  the  Legislature  to  prohibit  such  forms  of  com- 
petition by  declaring  enterprises  of  this  character  to  be  unlawful, 
but  it  is  evident  that  these  methods  resorted  to  in  recent  years  by 
merchants  and  traders  engaged  in  ruinous  competition  were  not  fore- 
seen in  the  early  days  when  lotteries  were  profiibited  and,  therefore, 
their  prohibition  is  not  within  the  purview  of  the  lottery  statute. 
A  penal  statute  should  be  so  drafted  that  an  honest  business  man 
may  know  whether  or  not  he  is  offending  against  it.  If  the  court 
should  attempt  to  give  a  construction  to  the  lottery  statute  by  which 
dispositions  of  property  depending  not  wholly  upon  chance  would 
be  included  within  its  prohibition  there  would  be  difficulty  in  the 
practical  application  of  the  law.  If  we  should  say  that  it  is  imma- 
terial that  skill  or  judgment  may  influence  the  determination  if  the 
disposition  of  the  property  still  is  mainly  controlled  by  chance,  how 
could  a  business  man  determine  that  question  with  safety.    He 
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might  be  of  opinion  that  the  disposition  of  the  property  depended 
mainlj  npon  the  exercise  of  skill  or  jadgment  and  be  innocent  of 
Miy  wrongdoing ;  but  a  jury  might  determine  that  its  disposition 
depended  mainly  upon  chance  which  would  make  him  a  criminal 
before  the  law.  These  considerations  lead  to  the  conclusion  that 
the  relator  has  not  advertised  a  lottery  and  that  he  was  properly 
discharged. 
It  follows,  therefore,  that  the  order  should  be  affirmed. 

Patterson  and  Hatch,  J  J.,  concurred ;  Van  Brunt,  P.  J.,  and 
Inoraham,  J.,  dissented. 

Order  affirmed. 

Penn  Collieries  Company,  Respondent,  v.  Edward  J.  MoKbever, 

Appellant. 

Corporation  —  when  it  is  not  doing  buHness  in  tlie  State  of  New  York, 

A  foreign  corporation  engaged  in  the  business  of  selling  coal  and  of  shipping  it  to 
bayers  had  its  ofQce  in  the  city  of  Philadelphia,  but  maintained  what  was  called 
a  branch  office  in  the  city  of  New  York  for  the  conyenience  of  its  agent  in  that 
dty.  This  agent  had  no  authority  to  make  contracts  for  the  sale  of  coal,  but 
reported  everything  to  Philadelphia.  With  the  exception  of  a  single  cargo 
none  of  the  coal  offered  for  sale  by  this  agent  was  within  the  State  of  New 
Tork  at  the  time  of  the  sale,  and  almost  all  of  the  sales  made  by  him  were  to 
parties  outside  of  the  State  of  New  York.  The  corporation  had  no  books  of 
account  in  the  State  of  New  York,  nor  did  it  have  a  bank  account  in  that  State 
or  keep  coal  or  other  merchandise  therein. 

Bdd,  that  the  corporation  was  not  doing  business  in  the  State  of  New  York 
within  the  meaning  of  section  15  of  the  General  Corporation  Law  (Laws  of 
1892,  chap.  687),  as  amended  by  chapter  588  of  the  Laws  of  1901,  prohibiting 
foreign  corporations  ffom  doing  business  in  the  State  of  New  York  without 
procuring  a  certificate  of  authority  from  the  Secretary  of  State. 

Iauohlin,  J.,  dissented. 

Appeal  by  the  defendant,  Edward  J.  McKeever,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of 
December,  1903,  upon  the  decision  of  the  court  rendered  after  a 
trial  before  the  court  without  a  jury  at  the  New  York  Trial  Term. 

Framk  B.  York^  for  the  appellant 
Francis  S.  MoOrathy  for  the  respondent. 
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Patteeson,  J. : 

The  plaintiflE,  a  foreign  corporation,  recovered  a  judgment  against 
the  defendant  in  an  action  for  goods  sold  and  delivered.  The  only 
defense  interposed  was  that  at  the  time  mentioned  in  the  com- 
plaint the  plaintiff  was  doing  business  in  the  city  of  New  York, 
where  the  contract  of  sale  referred  to  in  the  complaint  was  made, 
and  that  at  that  time  and  prior  thereto  it  had  not  procured  from  the 
Secretary  of  State  of  New  York  a  certificate  that  it  had  complied 
"  with  all  the  requirements  of  law  to  authorize  it  to  do  business 
in  this  State,"  and  that  by  reason  of  the  failure  to  obtain  such 
certificate  this  action  could  not  be  maintained.  Upon  the  trial, 
which  was  before  the  court  without  a  jury,  it  was  held,  under  the 
proofs,  that  the  plaintiff  was  not  doing  business  in  the  State  within 
the  meaning  of  section  15  of  the  General  Corporation  Law  (Laws 
of  1892,  chap.  687),  as  amended  by  chapter  538  of  the  Laws  of  1901. 

I  think  the  court  below  was  right  in  so  holding.  The  plaintiffs' 
office  is  in  Philadelphia.  It  had  an  agent  in  New  York  city,  and 
there  was  maintained  there  what  is  called  a  branch  office,  but  it  was 
for  the  agent's  convenience.  It  does  not  appear  that  the  plaintiff 
was  conducting  business  at  that  office,  and  the  agent  says  he  did  not 
have  exclusive  control  of  the  business  of  the  plaintiff  in  this  city. 
The  merchandise  sold  to  the  defendant  was  a  cargo  of  coal,  and  the 
business  of  the  plaintiff  was  the  selling  of  coal  and  shipping  it  to 
buyers.  The  agent  in  New  York  did  not  make  contracts  for  the 
sale  of  coal.  He  reported  everything  to  Philadelphia.  No  books 
of  account  of  the  plaintiff  were  kept  in  the  State  of  New  York; 
the  plaintiff  had  no  bank  account  in  the  State  and  did  not  keep  coal 
or  other  goods  therein.  Apart  from  the  coal  sold  to  defendant,  no 
merchandise  offered  for  sale  through  the  New  York  agent  was 
situated  in  the  State  at  the  time  it  was  sold ;  and  in  every  instance, 
except  six,  out  of  350  sales  made  through  the  agent,  the  sales  were 
to  parties  outside  the  State  of  New  York.  This  particular  cargo 
of  coal  which  the  defendant  received  and  now  refuses  to  pay  for 
was,  at  the  time  of  the  sale,  within  the  State  of  New  York,  but  it 
had  been  sold  in  Philadelphia  to  a  party  to  whom  it  was  to  be 
delivered  here,  but  who  had  rejected  it. 

The  case  resembles  in  its  facts  that  of  Currmier  Lwmber  Co.  v. 
Associated  Mfrs.^  Ins.  Co.  (67  App.  Div.  151),     There,  the  evidence 
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€8tablished  the  fact  that  the  plaintiff  employed  an  agent  within  this 
State  to  solicit  orders  and  that  agent  had  an  office  within  the  city 
of  New  York  and  orders  were  sent  from  New  York  to  the  Cummer 
Xumber  Company  in  Florida  where  they  were  accepted  and  the 
bills  and  goods  were  sent  direct  from  the  home  office  of  the  plain- 
tiff corporation  to  the  easterners.  It  was  held  in  that  case  that  by 
maintaining  the  agency  here,  the  company  was  not  doing  business 
in  this  State  within  the  meaning  of  section  15  of  the  General  Cor- 
poration Law. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed,  with 
costs. 

Van  Betjnt,  P.  J.,  Ino&aham  and  McLaughlin,  JJ.,  concurred ; 
Latighlin,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

It  appears  that  the  plaintiff  is  a  foreign  corporation  engaged  in 
mining  and  selling  coal ;  that  it  has  an  annual  lease  of  an  office  in 
the  city  of  New  York  in  its  own  name,  has  telephone  service  in  con- 
nection with  the  office  in  its  own  name,  maintains  its  name  upon 
the  door  of  the  office  and  upon  the  hall  directory  of  the  office  build- 
ing together  with  the  name  of  Frank  H.  Olcott  as  manager ;  that 
oflBce  stationery  is  permitted  to  be  used  by  Olcott  showing  that  the 
company  maintains  that  office  and  that  he  is  its  manager ;  that  the 
sale  of  the  coal  upon  which  this  action  is  based  was  made  by  Olcott 
as  manager  in  the  city  of  New  York.  These  facts,  in  my  opinion, 
show  that  the  plaintiff  was  doing  business  in  this  State.  It  is  con- 
ceded that  it  has  not  obtained  a  certificate  from  the  Secretary  of 
State  authorizing  it  to  do  business  here.  The  contract  having  been 
made  in  this  State,  the  plaintiff  is,  I  think,  precluded  by  section  15 
of  the  General  Corporation  Law  (Laws  of  1892,  chap.  687,  as  amd. 
by  Laws  of  1901  chap.  538)  from  maintaining  an  action  thereon. 
QiviDg  to  the  evidence  on  behalf  of  the  plaintiff  the  most  favorable 
construction,  it  merely  shows  that  in  fact  Olcott  was  a  sales  agent 
on  commissions  without  authority  to  close  contracts,  except  as 
specially  authorized ;  that  he  merely  took  orders  subject  to  the 
approval  of  the  company  at  its  home  office  without  the  State  and 
that  except  in  this  instance  where  the  coal  happened  to  be  here, 
App.  Div.— Vol.  XCIIL        20 
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having  been  rejected  by  the  original  consignee,  the  coal  is  shipped 
from  without  the  State  after  the  contract  therefor  is  made,  not  in 
New  York,  but  at  the  home  oflSce.  If  these  facts  would  take  the 
case  from  without  the  operation  of  the  statute  the  purpose  of  the 
Legislature  in  enacting  the  law  would  be  thwarted.  The  plaintiff 
had  the  benefit  of  conducting  its  business,  so  far  as  the  pubHc  is 
concerned,  precisely  as  if  Olcott  was  in  fact  its  salaried  manager 
and  authorized  to  close  contracts. 

For  these  reasons  I  think  the  judgment  should  be  reversed  and 
complaint  dismissed. 

Judgment  affirmed,  with  costs. 


Max  Borsuk,  Appellant,  v.  Jacob  Blauner,  Eespondent. 

Pleading^  an  answer  required  to  $tcUe  definitely  whether  a  corUract  set  up  in  the 
complaint  is  admitted  or  denied  —  time  to  move  for  such  rditf  where  the  answer  is 
served  by  mail. 

The  complaint  in  an  action,  brought  by  the  vendee  mentioned  in  a  contract  for 
the  sale  of  real  estate,  to  recover  from  the  vendor  damages  resulting  from  the 
alleged  inability  of  the  vendor  to  convey  a  marketable  title,  set  out  the  alleged 
contract  in  full  as  an  exhibit  forming  part  of  the  complaint. 

The  defendant  in  his  answer  admitted  that  he  entered  into  a  contract  which  he 
believed  to  be  the  contract  referred  to  in  the  complaint,  and  asked  leave  to 
have  produced  upon  the  trial  the  original  contract,  to  which  he  referred  for 
the  terms  and  provisions  thereof,  and  except  as  so  admitted  he  denied  the 
allegations  of  the  complaint  with  respect  to  the  contract. 

HM,  that  the  answer  was  indefinite  as  to  whether  the  defendant  admitted  or 
denied  the  contract  as  pleaded  in  the  complaint,  and  that  the  plaintiff  was 
entitled  to  have  the  answer  made  definite  and  certain  in  this  respect. 

Where  a  pleading  is  served  by  mail,  the  time  prescribed  by  rule  23  of  the  Gen- 
eral Rules  of  Practice  for  the  making  of  a  motion  to  make  it  more  definite  and 
certain  is  doubled  pursuant  to  section  798  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  Max  Borsuk,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th 
day  of  December,  1903,  denying  the  plaintiff's  motion  to  compel  the 
defendant  to  make  his  answer  more  definite  and  certain  and  to 
strike  out  certain  portions  thereof. 
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George  J.  Chruenberg^  for  the  appellant. 
Max  D.  SteueVj  for  the  respondent. 

Pattekson,  J. : 

This  action  was  brought  upon  an  agreement  in  writing  for  the 
sale  by  the  defendant  and  the  purchase  by  the  plaintiff  of  real 
estate  in  New  York  city.  The  agreement  purports  to  have  been 
made  on  the  29th  of  June,  1903.  The  plaintiff  alleges  that  he  paid 
$1,000  of  the  purchase  money  the  day  the  contract  was  signed. 
Perfonnance  was  to  be  made  on  the  3d  of  August,  1903,  at  which 
time  the  plaintiff  avers  he  offered  to  perform  by  tendering  the  bal- 
ance of  the  purchase  money  and  demanding  a  deed.  He  asserts 
that  the  defendant  refused  to  comply,  the  allegation  of  the  com- 
plaint being  that  the  defendant  was  not  able  to  convey  a  good  and 
marketable  title  to  the  premises.  The  plaintiff  spent  some  money 
in  examining  the  title  and  he  brought  this  suit  to  recover  back  the 
$1,000  and  the  money  paid  for  examining  the  title,  and  asked  that 
the  amonnt  of  his  outlay  be  made  a  lien  upon  the  land  and  that  the 
premises  be  sold  to  pay  it.  The  alleged  contract  is  set  out  in  full 
as  an  exhibit,  forming  part  of  the  complaint  and  of  the  Ist  para- 
graph of  that  pleading  which  refers  to  the  making  of  the  contract. 

The  defendant,  answering,  admitted  that  he  entered  into  a  con- 
tract, which  he  believes  to  be  the  contract  referred  to  in  the  com- 
plaint, and  asks  leave  to  have  produced  upon  the  trial  the  original 
of  the  contract  to  which  he  refers  for  the  terms  and  provisions 
thereof,  and,  except  as  so  admitted,  he  denies  the  allegations  of  the 
complaint  with  respect  to  the  contract. 

The  defendant  admits  that  he  received  the  $1,000,  but  sets  up 
that  he  was  at  all  times  ready  and  willing  to  perform  all  the  condi- 
tions of  the  contract  and  convey  thq  property,  and,  for  a  separate 
defense,  that  lie  tendered  a  good  title,  and  that  the  only  objection 
the  plaintiff  made  was  that  the  premises  were  subject  to  easements, 
and  that  the  plaintiff  did  not  claim  that  he  did  not  contract  to  take 
the  property  subject  to  these  easements.  The  answer  also  sets  up 
that  if  the  premises  were  subject  to  easements,  the  plaintiff  had  full 
knowledge  of  them  and  consented  to  take  the  property  subject  to 
them. 

Upon  this  answer  the  plaintiff  moved  to  make  it  definite  and  cer- 
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tain  in  several  respects,  particularly, ^r*^,  to  require  the  defendant 
to  state  which  of  the  allegations  of  the  Ist  paragraph  of  the  com- 
plaint are  denied  or  admitted ;  second^  to  state  whether  the  allega- 
tion of  the  complaint  that  the  plaintiff  and  the  defendant  entered 
into  the  agreement  set  forth  in  the  complaint  is  admitted  or  denied 
by  the  defendant.  The  answer  is  not  sufficiently  definite  and  it 
cannot  be  determined  from  it  whether  the  defendant  admits  or 
denies  the  contract  as  pleaded.  There  is  no  denial  conforming  to 
the  requirements  of  section  500  of  the  Code. 

The  order  appealed  from  is  correct,  except  as  to  the  failure  to 
require  the  defendant  to  plead  by  admission  or  denial  to  the  con- 
tract set  forth  in  the  complaint,  as  being  that  entered  into  between 
tlie  parties.  The  answer  is  quite  indefinite  as  to  whether  the  con- 
tract is  admitted  or  denied. 

There  is  a  point  of  practice  involved  in  the  motion.  Under  Rule 
22  of  the  General  Rules  of  Practice  this  motion  should  have  been 
made  within  twenty  days  from  the  service  of  the  answer.  {Brooks 
V.  Hanchett  36  Hun,  71.)  It  was  not  so  made ;  but  that  rule  does 
not  apply  here,  because  section  798  of  the  Code  of  Civil  Procedure 
provides  that  where  a  notice  must  be  given  or  a  paper  served  within 
a  specified  time  before  an  act  is  to  be  done ;  or  where  the  adverse 
party  has  a  specified  time  after  notice  or  service  within  which  to 
do  an  act,  if  service  of  the  paper  requiring  action  of  the  adverse 
party  is  made  through  the  post  office,  the  time  required  or  allowed 
is  double  the  time  specified.  This  answer  was  served  through  the 
post  office,  and  the  plaintiff  insists  that  that  gave  him  the  right  to 
double  time  within  which  to  make  this  motion.  His  position  is  well 
taken  and  the  motion  was  made  in  due  time. 

The  order  must  be  modified  as  above  suggested,  with  costs  of  this 
appeal  to  the  appellant. 

Van  Bbunt,  P.  J.,  Ingbaham,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  with  costs  of  appeal  to  the 
appellant. 
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International  Monet  Box  Company,    Appellant,  v.   Southken 
Trust  and  Deposit  Company,  Respondent. 

Contract  of  gale  of  merchandiio  "  F,  0.  B.  New  York  City  "^a  delivery  to  a  car- 
rier^ ufith  direction  to  deliver  it  to  the  vendee  at  Baltimore,  Md,,  and  eoUeet 
eharffee,  ienoi  a  compliance  therewith  —  effect  of  a  repudiation  of  the  contract — 
admiseion  in  a  drfenee  to  whieh  a  demurrer  ha$  been  iuitained — it  mtut  be  con- 
sidered as  a  whole. 

Where  a  contract  for  the  sale  of  merchandise  proyides  that  delivery  should  be 
made  '*  F.  O.  B.  New  York  City,"  the  delivery  of  the  merchandise  to  an  express 
company  at  New  York  city,  with  directions  to  deliver  it  to  the  vendee  at  its 
place  of  business  in  Baltimore,  Md.,  the  cost  of  carriage  to  be  there  collected, 
is  insufficient  to  pass  the  title  of  the  merchandise  to  the  vendee,  as  the  vendor 
cannot  bind  the  vendee  by  a  tender  of  the  merchandise  at  a  place  different 
from  that  specified  in  the  contract,  nor  annex  to  the  tender  the  burden  or  con- 
dition of  paying  the  carrying  charges. 

The  repudiation  of  the  contract  by  the  vendee  obviates  the  necessity  for  a  tender 
of  the  goods. 

Where  a  demurrer  interposed  by  the  plaintiff  to  one  of  the  separate  defenses  set 
up  in  the  answer  has  been  sustained,  the  plaintiff  cannot  avail  himself  of  an 
alleged  admission  contained  in  such  defense. 

If  an  allegation  in  a  pleading  be  offered  in  evidence  as  an  admission  by  the 
pleader,  the  entire  allegation  must  be  taken  into  consideration. 

Appeal  by  the  plaintiff,  the  International  Money  Box  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  4th  day  of  November,  1903,  npon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  after  a  trial  at  the  New  York  Trial 
Term. 

Cla/rence  D.  W.  Rogers^  for  the  appellant.  , 

Omar  Powell^  for  the  respondent. 

(VBrien,  J. : 

The  action  was  for  goods  sold  and  delivered  under  a  contract 
between  the  parties  as  follows :  "  The  party  of  the  first  part  hereby 
agrees  to  and  does  sell  unto  the  party  of  the  second  part  and  the 
party  of  the  second  part  hereby  agrees  to  and  does  bay  of  the  party 
of  the  first  part  500  savings  boxes  patented  in  the  United  States  of 
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America  under  Letters  Patent  No.  664990  for  the  sum  of  One  dollar 
($1.00)  each  net  cash,  F.  O.  B.  New  York  City.  Shipments  to  be 
made  as  follows :  100  to  be  shipped  at  once  and  the  balance  as 
ordered  by  party  of  the  second  part.  It  is  understood  and  agreed 
that  the  party  of  the  second  part  shall  order  all  of  the  said  500 
I  savings  boxes  from  the  party  of  the  first  part  within  one  year  from 
date  of  this  agreement.  It  is  understood  and  agreed  that  the  Inter- 
national Money  Box  Company  is  not  held  responsible  for  anything 
further  than  that  which  is  written  in  this  contract,  and  this  contract 
or  any  portion  of  it  is  not  subject  to  countermand." 

On  the  trial  the  evidence  offered  by  the  plaintiff  consisted  of 
proof  of  the  making  of  the  contract  and  the  introduction  of  stipula- 
tion dated  June  29,  1903,  between  the  attorneys,  which  states  : 

^'I.  On  or  about  April  1st,  1902,  in  part  performance  of  the 
contract  mentioned  in  the  complaint  herein  and  upon  which  this 
action  is  brought  plaintiff  delivered  to  defendant  100  boxes  of  the 
kind  and  quality  specified  in  said  contract  for  which  the  defendant 
paid  to  the  plaintiff  the  contract  price,  to  wit,  $100. 

"  II.  On  or  about  February  28th,  1903,  without  further  order  or 
direction  from  defendant,  and  in  order  to  carry  out  and  complete 
performance  of  said  contract  on  its  part,  plaintiff  delivered  to  an 
express  company  at  New  York  City  400  additional  boxes  of  the 
kind  and  quality  specified  in  said  contract  and  the  complaint 
herein,  with  proper  direction  to  deliver  the  same  to  the  defendant 
at  its  place  of  business  in  Baltimore,  Maryland  (charges  of  carriage 
collect). 

"  III.  On  March  Ist,  1903,  said  express  company  tendered  the 
same  to  defendant  at  defendant's  place  of  business  at  Baltimore, 
Maryland. 

"  IV.  Defendant  then  and  there  refused  to  receive  or  accept  said 
goods. 

"  V.  Said  express  company  thereupon  took  said  goods  away  and 
offered  same  back  to  plaintiff,  but  plaintiff  refused  to  accept  them 
and  the  express  company  has  ever  since  retained  possession  thereof. 

"  VI.  Defendant  has  made  no  other  payments  on  account  of  said 
contract  than  the  $100  above  specified. 

"  The  parties  hereto  reserve  the  right  to  object  to  the  introduc- 
tion in  evidence  of  the  foregoing  stipulation  or  any  part  or  para- 
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graph  thereof  upon  the  ground  that  the  facts  stated  therein  are 
irrelevant,  immaterial  and  incompetent." 

With  respect  to  delivery  it  was  incumbent  upon  the  plaintiff  to 
prove  either  that  the  defendant  had  expressly  repudiated  the  con- 
tract,  which  would  have  made  a  delivery  needless  and  futile,  or  that 
a  delivery  was  made  in  accordance  with  the  terms  of  the  contract. 
Upon  the  latter  subject  the  contract  provided  that  the  delivery  was 
to  be  made  F.  O.  B.  New  York  city,  and  the  proof  was  that  without 
a  request  from  the  defendant  the  plaintiff  delivered  to  an  express 
company  at  New  York  city  the  400  boxes  with  directions  to  deliver 
the  same  to  the  defendant  at  its  place  of  business  at  Baltimore,  Md., 
the  charges  of  carriage  to  be  there  collected.  Such  a  tender  we  do 
not  think  was  su£Bicient  to  pass  the  title  of  the  boxes  to  defendant 
because  the  plaintiff  could  not  bind  the  defendant  by  tender  at  a 
place  different  than  that  specified  in  the  contract  nor  could  it  annex 
to  the  tender  the  burden  or  condition  of  paying  the  carrying 
charges. 

The  failure,  therefore,  to  prove  a  proper  legal  tender  was  fatal 
to  plaintiff's  right  to  recover  upon  this  branch  of  the  case. 

The  plaintiff  insists,  however,  that  there  was  evidence  tending  to 
show  that  the  defendant  had  repudiated  the  contract,  and  that, 
therefore,  a  tender  was  unnecessary.  Our  attention  is  called  to 
what  is  said  to  be  an  admission  in  a  separate  defense  embodied  in 
the  original  answer  in  which  the  defendant  alleged  that  the  contract 
was  canceled  on  August  29, 1902,  upon  which  date  *'  the  defendant 
notified  the  plaintiff  not  to  manufacture  or  ship  any  more  savings 
boxes  *  *  *  and  that  the  defendant  would  not  accept  the  said 
savings  boxes,  and  that  the  defendant  would  not  keep  or  perform 
the  contract." 

This  so-called  defense  cannot  aid  the  plaintiff  and  for  the  reasons, 
first,  that  this  defense  was  demurred  to  by  the  plaintiff,  and  the 
demurrer  was  sustained,  and  strictly  speaking  it  should  not  have 
been  included  in  this  record.  And  furthermore,  if  we  are  to  con- 
sider it,  the  record  does  not  show  that  it  was  offered  by  the  plaintiff 
in  evidence  as  an  admission,  and  if  it  had  been  it  would  be  neces- 
sary to  take  it  as  a  whole  from  which  the  inference  would  follow 
that  the  reason  for  refusing  to  accept  the  boxes  or  to  keep  or  per- 
form the  contract  was  as  alleged  by  the  defendant,  that  it  had  been 
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canceled.  Upon  the  failure  to  prove  as  alleged  that  the  plaintiff 
had  sold  and  delivered  to  tlie  defendant  the  boxes,  the  court  prop- 
erly held  that  the  plaintiff  could  not  recover  the  aiQOunt  sued  for. 
The  dismissal  of  the  complaint,  therefore,  was  right,  and  the  judg- 
ment thereafter  entered  should  accordingly  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 


Catharine  J.  Brown,  Individually  and  as  Executrix,  etc.,  of  Ira 
Brown,  Deceased,  Respondent,  v.  Sara  G.  Bronson  and  Others, 
as  Executors,  etc.,  of  Frederic  Bronson,  Deceased,  Appellants, 
Impleaded  with  The  New  York  Cab  Company,  Lxmited. 

Odlateral  pledged  to  secure  a  note — entries  in  the  cask  hook  and  ledger  cf  the 
pledgor  are  incompetent  to  establish  it  —  Statute  of  Limitations — when  it  begins 
to  run  in  such  a  case  infawr  of  the  pledgee  —  it  is  not  from  the  date  of  a  demand 
by  the  pledgor  for  the  collateral. 

In  an  action  in  which  the  plaintiff  claimed  that  a  certain  note  made  by  a  firm,  of 
which  her  testator  was  a  member,  to  the  order  of  the  defendant's  testator,  was 
a  renewal  note  and  had  been  paid,  the  plaintiff  is  not  entitled,  for  the  purpose 
of  supporting  her  contention,  to  introduce  in  evidence  entries  taken  from  the 
cash  book  and  ledger  of  the  firm,  of  which  her  testator  was  a  member,  relating 
to  transactions  with  the  defendant's  testator. 

Semble,  that  the  rule  authorizing  the  admission  in  evidence  of  books  of  account 
in  favor  of  the  person  keeping  such  books  has  no  application  to  the  case  of 
books  or  entries  relating  to  cash  items  or  dealings  between  the  parties. 

The  title  to  property  pledged  remains  in  the  pledgor  until  divested  by  some  sale 
or  by  the  title  being  changed  in  some  judicial  proceeding,  or  by  the  pledgee 
converting  the  property  to  his  own  use  by  a  sale  thereof;  in  the  latter  instance 
the  Statute  of  Limitations  begins  to  run  from  the  time  of  the  actual  conversion. 

Where  the  maker  of  a  note,  payable  in  four  months  after  its  date,  as  collateral 
security  for  the  payment  thereof,  delivers  to  the  payee  a  certificate  of  stock 
and  allows  such  certificate  to  remain  in  the  possession  of  the  payee  for  more 
than  ten  years  after  the  payment  of  the  note  without  making  any  demand  fof 
the  return  of  such  certificate,  an  action  subsequently  brought  by  the  maker  to 
recover  possession  of  the  certificate  is  barred  by  the  Statute  of  Limitations. 

Buch  a  case  docs  not  come  within  the  second  exception  contained  in  section  410 
of  the  Code  of  Civil  Procedure,  which  provides:  *'  Where  a  right  exists  but  a 
demand  is  necessary  to  entitle  a  person  to  maintain  an  action,  the  time  withia 


Digiti 


ized  by  Google 


BROWN  V.  BRONSON.  313 

App.  DiT.]  FiBST  Defabtkent,  April,  1904. 

which  the  action  must  be  commenced  must  be  computed  from  the  time  when 
the  right  to  make  the  demand  is  complete;  except  in  one  of  the  following 
cases:  *  *  *  3.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  personal  prop- 
erty, not  to  be  returned,  specifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed 
contiogency,  the  time  must  be  computed  from  the  demand." 

Appeal  by  the  defendants,  Sara  G.  Bronson  and  others,  as 
executors,  etc.,  of  Frederic  Bronson,  deceased,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  9th  day  of  June,  1903, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

Flamen  B.  Ccmdler^  for  the  appellants. 

John  A.  Straleyy  for  the  respondent. 

O'Bkikn,  J. : 

The  plaintiff,  individually  and  as  executrix  of  Ira  Brown,  deceased^ 
brought  this  action  to  compel  the  defendants,  executors  of  Frederic 
Bronson,  deceased,  to  surrender  a  certain  certificate  of  stock.  No. 
19,  for  100  shares  of  the  common  stock  of  the  New  York  Cab  Com- 
pany, Limited,  issued  to  the  firm  of  Eyerson  &  Brown  and 
indorsed  by  them  in  blank  on  February  13, 1884. 

The  stock  certificate  in  question  was  found  by  the  executors  of 
Bronson  in  his  safe  among  Iiis  securities,  and  was  in  an  envelope 
which  contained  a  promissory  note  dated  February  13,  1885,  for 
$9,750,  made  by  the  firm  of  Eyerson  &  Brown  and  payable  to  the 
order  of  Frederic  Bronson  four  months  after  date.  In  addition  to 
the  certificate  and  note,  there  were  copies  of  two  receipts  and  other 
papers,  to  which  reference  will  hereafter  be  made.  There  was  no 
serious  contention  but  that  this  certificate,  No.  19,  for  100  shares 
of  stock,  together  with  two  other  certificates,  came  into  the  pos- 
session of  Bronson  during  his  lifetime  as  collateral  security  for  a. 
note  of  $9,750,  made  by  the  firm  of  Eyerson  &  Brown,  to  whom 
Bronson  had  loaned  that  amount. 

The  plaintiff  had  applied  to  the  Supreme  Court  to  compel  the 
cab  company  to  issue  a  certificate  in  place  of  this  certificate  No.  19, 
^d  upon  such  application  the  cab  company  was  notified  that  the 
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estate  of  Bronson  had  found  the  certificate  and  claimed  an  interest 
therein.  Thereupon  the  plaintiff  brought  this  action  against  the 
cab  company  and  the  executors  of  Bronson  to  determine  their  inter- 
ests in  certificate  "No.  19 ;  and  the  theory  sought  to  be  upheld  by 
her  proof  is,  that  it  was  originally  given  with  other  securities  to 
Bronson  as  collateral  to  a  note  for  $9,750,  made  by  Ryerson  & 
Brown,  which  note  had  been  paid,  but,  for  some  reason  not 
explained  upon  this  record,  remained  in  his  possession  until  after 
his  death,  when  its  existence  and  location  were  ascertained  in  the 
manner  already  stated. 

In  support  of  this  theory  that  it  was  given  as  collateral  security 
for  a  note  that  had  been  paid,  one  of  the  executors  of  Bronson  was 
examined  and  testified  to  having  found  among  the  effects  of  Bron- 
son an  envelope  containing  certain  papers,  among  them  the  certificate 
Ko.  19,  two  receipts  of  Bronson,  a  letter  from  Ryerson,  a  memo- 
randum of  Ryerson  &  Brown  and  receipt,  and  a  note  dated  Feb- 
ruary 13,  1885 ;  and  that  in  Bronson's  handwriting  on  the  envelope 
containing  these  papers  was  indorsed  the  following : 

"  Ryerson  &  Brown.  Collateral  for  loan  of  $9,750  @  6%  int. 
Payable  13th  June,  1884.  Certifs  Nos.  19,  76,  77  of  100  shares  ea. 
New  York  Cab  Co.  Ld.    Note  dated  13  Feby.  1884. 

«  FREDERIC  BRONSON." 

The  two  receipts  are  as  follows : 

"  76  Wall  Stbbbt,  New  York  Octy. 
« 13^A  February,  1884. 

"Received  from  Messrs.  Ryerson  &  Brown  one  hundred  and 
ninety-nine  88/100  dollars  in  full  payment  of  interest  at  6%  on  the 
loan  of  $9,750  made  to  them  on  the  10th  October,  1883,  and  due 
on  the  10th  February,  1884. 

«  FREDERIC  BRONSON  press  copy 
*'  $199.88/ 100  made  Feby.  12  /  84." 

"  Received  from  Messrs.  Ryerson  &  Brown  as  collateral  for  the 
loan  of  Nine  thousand  seven  hundred  and  fifty  dollars  ($9,760) 
made  on  the  13th  February,  1884,  three  certificates  Nos.  19,  76,  77 
for  100  shares  each  of  the  Common  Stock  of  the  New  York  Cab 
Company  Limited. 

•*  Press  copy  made  Feby  12/84.  F.  R'* 
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These  papers^  together  with  the  letter  signed  by  Ryerson  to 
Bronson  under  date  of  February  9,  1884:,  and  a  memorandum 
agreement  and  receipt,  justified  but  one  inference,  namely,  that 
Bronson  in  October,  1883,  liad  loaned  to  Ryerson  &  Brown  $9,750, 
and  obtained  from  them  the  deposit  of  300  shares  of  the  stock  of 
the  cab  company  as  collateral.  That  this  note  was  renewed  and 
that  it  was  finally  paid  are  made  reasonably  certain  by  the  entries 
in  the  books  of  Bronson ;  and  there  would,  therefore,  be  no  ques- 
tion as  to  the  right  of  the  plaintifE  to  the  return  of  the  certificate 
were  it  not  for  the  fact  that  in  the  envelope  with  the  other  papers 
was  also  found  a  note  bearing  the  date  February  13,  1885,  which  is 
for  the  same  amount  ($9,750),  and  for  which  the  defendants  claim 
that  the  certificate  in  dispute  must  have  been  held  as  collateral. 
There  was  a  dispute  of  fact  as  to  whether  or  not  the  date  of  this 
note,  February  13,  1885,  was  a  mistake,  the  plaintiflE  insisting  that 
it  should  have  been  February  13, 1884 ;  and  it  is  this  difference  in 
the  date  between  the  original  note,  the  payment  of  which  was  suf- 
ficiently proved,  and  this  latter  note,  with  the  same  amount  but  of  a 
different  date,  upon  which  a  controversy  arose. 

The  evidence  introduced  which  plaintiff  claims  tended  to  prove 
that  the  note  was  a  renewal  note  and  was  paid  and  that  there  was  a 
mistake  in  the  date  was  the  account  in  the  journal  of  Frederic  Bron- 
son. Instead,  however,  of  relying  upon  the  evidence  furnished 
from  the  books  of  Bronson,  deceased,  the  plaintiff,  under  the  ruling 
of  the  trial  judge,  succeeded  in  introducing  in  evidence  a  statement 
of  entries  taken  from  the  cash  book  and  ledger  of  Ryerson  & 
Brown,  relating  to  transactions  with  Frederic  Bronson,  which  had 
a  direct  tendency  and  considerable  weight  in  support  of  the  plain- 
tiffs contention  as  to  the  error  in  the  date  of  the  note  found  in  the 
envelope,  and  that  the  note  for  which  the  certificate  in  dispute  had 
Ijeen  given  as  collateral  had  been  paid. 

The  error  committed  in  allowing  these  entries  in  evidence  requires 
a  reversal  of  the  judgment.  The  extent  to  which  books  of  account 
and  entries  from  cash  books  may  be  allowed  in  evidence  has  been 
ireqnently  discussed,  and,  without  going  over  the  numerous  cases, 
it  is  only  necessary  to  refer  to  a  late  authority  {S?mth  v.  HentZy 
131  N.  Y.  169)  where,  in  the  course  of  the  opinion,  the  court  says : 
^The  claim  is  also  made  that  the  books  were  competent  as  original 
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evidence  of  the  entries,  under  the  rale  making  books  of  aeconnt  in 
certain  cases  evidence  in  favor  of  the  party  keeping  them.  We 
think  there  is  no  foundation  for  this  contention.  The  rule  which 
prevails  in  this  State  (adopted,  it  is  said,  from  the  law  of  Holland) 
that  the  books  of  a  tradesman,  or  other  person  engaged  in  business, 
containing  items  of  account  kept  in  the  ordinary  course  of  book 
accounts,  are  admissible  in  favor  of  the  person  keeping  them  against 
the  party  against  whom  the  charges  are  made  after  certain  prelimi- 
nary facts  are  shown,  has  no  application  to  the  case  of  books  or 
entries  relating  to  cash  items  or  dealings  between  the  parties.  This 
qualification  of  the  rule  was  recognized  in  the  earliest  decisions  in 
this  State  and  has  been  maintained  by  the  courts  with  general 
uniformity." 

In  addition,  we  have  urged  as  a  ground  for  reversal  the  Statute 
of  Limitations,  which  was  pleaded  as  a  defense.  The  appellants' 
contention  is  that  either  the  six-year  or  the  ten-year  Statute  of  limi- 
tations applies,  and,  as  more  than  ten  years  have  elapsed  since  the 
delivery  of  the  certificate  to  Bronson,  if  the  statute  commenced  to 
run  from  the  time  of  such  delivery,  or  at  any  time  so  as  to  have  the 
ten  years  expire,  then  unquestionably  the  statute  would  be  a  bar. 
The  question  presented,  therefore,  is,  when  did  the  statute  begin  to 
run  ?  There  was  no  demand  made  for  the  return  of  the  certificate 
to  the  plaintiflE  until  the  27th  of  December,  1900,  and  the  conten- 
tion of  the  plaintiff  is  that  the  statute  did  not  begin  to  run  until 
after  such  demand  was  made  for  the  return  of  the  stock. 

The  evidence  would  justify  the  inference  that  the  stock  was  orig- 
inally pledged  as  collateral  to  the  note,  and  whether  we  conclude 
that  after  the  payment  of  the  original  loan  the  certificate  was 
retained  by  Bronson  as  a  mere  cust-odian  or  as  pledgee  for  some  addi- 
tional loan,  the  history  of  the  certificate  is  such  that  it  may  weU  he 
deemed  that  Bronson  never  held  the  certificate  under  claim  of 
ownership  or  in  any  other  way  than  as  pledgee  or  custodian.  We 
must  regard  the  rule  as  now  settled  that  with  respect  to  property 
pledged,  the  title  remains  in  the  pledgor  until  divested  by  some  sale 
or  by  the  title  being  changed  in  some  judicial  proceeding  or  by  the 
pledgee  converting  the  property  to  his  own  use  by  a  sale  thereof. 
{MarTcham  v.  Jaudon^  41  N.  Y.  235.)  In  the  latter  instance,  the 
statute  will  begin  to  run  from  the  time  of  tlie  actual  conversion. 
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The  precise  question  for  our  determination,  however,  is  as  to  the 
mie  to  be  applied  in  a  case  where  the  debtor  delivers  specific  per- 
sonal property  as  collateral  security  for  a  note  which  becomes  due  and 
is  paid  more  than  ten  years  before  any  demand  is  made  for  the  return 
of  the  property  or  before  an  action  is  brought  for  its  redemption  or 
reassignment,  the  creditor  in  the  meantime  retaining  it  in  his 
possession.  The  question  is  further  complicated  by  the  situation 
liere  presented  of  a  note  of  the  debtors  of  a  date  different  and  sub- 
sequent to  the  original  note  —  which  original  note,  it  is  claimed, 
was  paid  —  being  in  the  possession  of  the  creditor  with  the  stock 
certificate  and  having  come  into  the  possession  of  his  executors 
upon  his  death.  The  fact  that  this  note  together  with  the  stock  was 
in  the  possession  of  the  executors  of  the  creditor  raised  a  presumption 
against  the  plaintiff  which  it  would  be  necessary  to  overcome  by 
proof  that  such  note  was  merely  a  renewal  of  the  original  note  and 
that  it  was  paid  and  by  some  explanation  of  how  it  came  to  be  in 
the  possession  of  the  creditor's  executors  after  his  death.  Apart 
from  this  complication,  we  think  that  the  question  which  we  are 
called  upon  to  determine  must  be  answered  favorably  to  the  con- 
tention of  the  appellants  that  the  statute  had  run  and  was  a  bar  to 
this  action.  This  conclusion  is  based  principally,  as  it  should  be, 
upon  the  express  language  of  sections  410  and  415  of  the  Code  of 
Civil  Procedure  prescribing  the  mode  of  computing  periods  of 
limitation. 

Section  410  of  the  Code  provides :  "  Where  a  right  exists  but  a 
demand  is  necessary  to  entitle  a  person  to  maintain  an  action,  the 
time  within  which  the  action  must  be  commenced  must  be  com- 
pnted  from  the  time  when  the  right  to  make  the  demand  is  com- 
plete ;  except  in  one  of  the  following  cases :  *  *  *  2.  Where 
tliere  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  time  but 
only  upon  a  special  demand,  or  a  delivery  of  personal  property,  not 
to  be,  returned,  specifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed 
contingency,  the  time  must  be  computed  from  the  demand." 

If  we  should  resolve,  as  did  the  trial  judge,  the  question  of  fact 
favorable  to  the  plaintiff,  in  holding  that  the  not«  was  paid  and  that 
this,  being  a  renewal  of  the  original  note,  was  the  only  one  upon 
which  Ryerson  &  Brown  were  indebted  to  Bronson,  it  is  certain 
that  the  right  to  make  the  demand  for  the  certificate  was  then  com- 
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plete ;  and  nnless  the  plaintifiE  can  bring  himself  within  the  language 
of  one  of  the  exceptions  provided  in  section  410  of  the  Code,  the 
statute  then  commenced  to  run.  The  plaintiff  insists,  however,  that 
the  facts  here  make  out  a  case  falling  under  the  exception  provided 
for  in  the  2d  subdivision  of  the  section  above  quoted.  In  reading 
that  section  it  is  apparent  that  what  was  intended  to  be  protected  was 
the  deposit  of  money  such  as  the  ordinary  deposit  in  a  bank  where 
no  agreement  is  made  for  the  return  of  the  specific  money  deposited 
or  for  its  repayment  at  a  fixed  time  ;  or  cases  where  personal  prop- 
erty is  delivered  "  not  to  be  returned,  specifically  or  in  kind,  at  a 
fixed  time  or  upon  a  fixed  contingency." 

Here,  however,  the  id^tical  certificate  was  to  be  returned  on  the 
payment  of  the  note,  which  was  payable  four  months  after  its  date, 
and,  therefore,  upon  the  facts  the  plaintiff  has  failed  to  make  oat 
a  case  bringing  herself  within  one  of  the  exceptions  wherein  the 
time  from  which  the  running  of  the  Statute  of  Limitations  is  to  be 
computed  is  to  reckoned  from  the  demand. 

The  precise  question  here  involved  has  never  so  far  as  our  atten- 
tion has  be-eu  called  to  the  decisions,  been  directly  presented; 
but  the  argument  to  be  drawn  from  those  where  questions  very 
similar  were  involved  we  think  will  support  the  construction  which 
we  have  placed  upon  section  ilO  of  the  Code.  The  earliest  of 
these  is  Roberts  v.  Sykes  (30  Barb.  173),  where  the  pledgor  of  a 
note  at  six  months  more  than  ten  years  after  the  note  became  due 
sought  in  equity  the  redemption  and  reassignment  of  stock  pledged 
as  collateral  for  the  payment,  and  it  was  held  that  the  statute  was  a 
bar  to  the  plaintiff's  right  to  maintain  the  action.  (See,  also,  Jones 
V.  Merchcmts*  Bank  of  Albany,  4  Robt.  221.)  In  Bailey  v.  Drew 
(2  N.  Y.  Supp.  212),  which  was  a  well-stated  case  at  the  Special 
Term,  it  is  said :  "  The  case  of  Roberts  v.  Sykes  (30  Barb.  173) 
must  be  considered  as  overruled  by  Miner  v.  Beekman  (50  N.  Y. 
837)."  The  latter  case  was  where  a  purchaser,  under  a  void  fore- 
closure sale,  was  in  possession,  and  the  action  was  begun  by  the 
mortgagor  for  an  accounting  and  leave  to  pay  the  amount  found 
due  and  enter  into  possession.  It  was  held  that  the  right  to  remove 
a  cloud  on  title  of  real  estate  was  a  continuing  right  against  which 
the  ten-year  statute  would  not  run.     Nothing  is  said  in  the  opinion 
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disapproving  of  Hoberts  v.  Sykes^  and,  for  the  reasons  stated,  we 
think  that  the  two  are  clearly  distinguishable. 

There  are  other  cases  referred  to  by  the  respondent  wherein  the 
court  has  held  that  upon  their  facts  they  were  within  the  exceptions 
of  section  410  of  the  Code.  Thus,  Boherts  v.  Berddl  (61  Barb. 
37;  52  N.  Y.  644),  where  there  was  a  promise  to  return  the 
property  on  demand,  and  Bowma/n  v.  Hoffman  (22  Civ.  Proc. 
Eep.  371),  where  tlie  obligation  was  payable  on  demand,  were  such 
cases ;  and  similarly  in  Bailey  v.  Drew  {supra)  the  note  was  pay- 
able on  demand,  and  while  that  feature  distinguishes  it  from  Roberta 
V.  Sykes  {sujpra)  and  analogous  cases,  they  can  by  reason  of  such 
distinction  be  reconciled.  The  dictum  in  the  Bailey  case,  however, 
which  would  rather  indicate  that  whenever  personal  property  is 
held  under  a  pledge  as  security  for  notes,  the  right  to  maintain  an 
action  for  redemption  of  such  property  is  not  affected  by  the  Statute 
of  Limitations,  and  such  right  of  redemption  continues  until  a 
demand  is  made,  and  as  long  as  the  title  of  the  pledgor  remains  and 
has  not  been  divested  "either  by  the  sale  on  notice  or  by  legal 
proceedings,"  is,  we  think,  too  broad  and  is  not  supported  by 
authority. 

We  do  not  think  that  much  advantage  is  to  be  derived  from 
a  further  discussion  of  cases  —  which  we  could  not,  if  we  would, 
entirely  reconcile  —  in  view  of  what  we  regard  as  the  construc- 
tion to  be  placed  upon  the  language  of  section  410  of  the  Code 
of  Civil  Procedure,  which  is  controlling  and,  with  respect  to  this 
case,  would  set  the  Statute  of  Limitations  running  not  later  than 
1887,  so  that  whether  we  apply  the  six  or  the  ten-year  statute,  it 
had  run  at  the  time  the  demand  was  made  and  the  action  was  com- 
menced. It  follows  that  the  statute  having  been  pleaded  as  a 
defense,  it  was  a  bar  to  the  plaintiff's  right  to  the  relief  sought. 

Upon  both  the  grounds  stated,  therefore,  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Bbunt,  P.  J.,  Pattbbson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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A.  G.  Hyde  &  Sons,  Respondent,  v.  Tobias  Lesser,  Appellant. 

BeiciMion  of  a  sale  to  a  partnership,  indtieed  by  fraud-- an  action  for  damages  %$ 
maintainable  against  the  partner  guilty  of  the  fraud — his  discharge  in  hankrupteg 
is  no  defense  — proper  parties  to  an  action  to  efnforee  the  contract. 

Where  goods  are  sold  to  a  firm  in  reliance  upon  fraudulent  representations  mads 
by  a  member  of  the  firm  as  to  its  financial  condition,  if  the  purchaser  elects  to 
rescind  the  sale  because  of  such  fraudulent  representations,  and  replevies  a 
portion  of  tiie  goods,  he  may  maintain  an  action  to  recover  the  damages  sus- 
tained by  him  in  consequence  of  the  fraud  against  the  partner  who  made  such 
false  representations  without  Joining  the  other  partners. 

If  he  brings  the  action  to  enforce  the  contract  of  sale,  he  is  obliged  to  Join  all  of 
the  partners. 

The  vendor's  right  of  action  against  the  partner  who  made  the  fraudulent  repre- 
sentations is  not  affected  by  a  discharge  in  bankruptcy  obtained  by  such  part- 
ner subsequent  to  the  sale. 

The  words  '*in  any  fiduciary  capacity,"  used  in  section  17  of  the  Federal  Bank- 
ruptcy Act,  which  provides  "  a  discharge  in  bankruptcy  shall  release  a  bankrupt 
from  all  of  his  provable  debts,  except  such  as  *  *  *  were  created  by  his 
fraud,  embezzlement,  misappropriation  or  defalcation  while  acting  as  an  offi- 
cer, or  in  any  fiduciary  capacity,"  do  not  qualify  the  words  "fraud"  or 
"embezzlement,"  or  *•  misappropriation"  but  simply  the  word  "defalcation." 

McLaughlin  and  Hatch,  JJ.,  dissented  on  other  grounds. 

Appeal  by  the  defendant,  Tobias  Lesser,  from  an  interlocatoiy 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th  day 
of  November,' 1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  plaintiff's 
demurrer  to  the  first  and  second  separate  defenses  set  up  in  the 
defendant's  answer. 

Alexander  £lumenstiely  for  the  appellant. 

Jarries  J.  AUen^  for  the  respondent. 

Ikqbahah,  J. : 

The  action  is  brought  to  recover  the  damages  sustained  by  the 
plaintiff  by  the  sale  of  certain  goods  and  merchandise,  induced  by 
the  false  and  fraudulent  representations  of  the  defendant  as  to  the 
financial  condition  of  a  firm  of  which  the  defendant  was  a  member. 
The  answer,  after  denying  the  allegations  of  the  complaint,  sets  up 
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two  separate  defenses  to  which  the  plaintiff  deranrred.  The  first 
defense  is  that  at  the  time  of  the  pnrchase  of  the  goods  and  the 
creation  of  the  debt  set  forth  in  the  complaint  the  defendant,  with 
one  Simon  Lesser  and  Israel  Lesser,  were  copartners  in  business, 
having  the  firm  name  of  "  Lesser  Brothers ; "  that  the  goods  sold 
bj  the  plaintiff  were  sold  to  the  firm  of  Lesser  Brothers  as  a  firm, 
and  that  the  merchandise  so  purchased  was  received  by  the  firm  of 
Lesser  Brothers  and  charged  to  the  said  firm  by  the  plaintiff,  and 
that  Simou  Lesser  and  Israel  Lesser,  as  copartners,  are  necessary 
parties  defendants.  For  a  second  separate  defense  the  answer  sots 
np  a  discharge  in  bankruptcy  subsequent  to  the  delivery  of  the  goods 
to  the  firm  of  Lesser  Brothers  and  prior  to  the  commencement  of 
this  action.  The  court  below  sustained  the  demurrer  to  both 
defenses. 

The  complaint  alleges  that  the  plaintiff's  assignor,  relying  upon 
statements  made  by  the  defendant  as  to  the  financial  condition  of 
the  firm,  did  ^^  sell  and  deliver  to  the  said  firm  of  Lesser  Brothers, 
at  their  request,  goods  and  merchandise,  consisting  of  cotton  goods, 
to  the  amount  and  of  the  value  of  |2,835.82."  If  there  was  a 
defect  of  parties  plaintiff,  the  defect  appeared  upon  the  face  of  the 
complaint,  and  the  objection  should  have  been  taken  by  demurrer. 
(Code  Civ.  Proc.  §  488,  subd.  6.)  It  is  only  where  the  objection 
does  not  appear  on  the  face  of  the  complaint  that  it  can  be  taken  by 
answer  (Code  Civ.  Proc.  §  498),  and  not  having  been  taken  by 
demurrer  it  was  waived  (Code  Civ.  Proc.  §  499).  The  action, 
however,  is  not  to  enforce  the  contract  of  sale.  The  complaint 
alleges  that  upon  discovering  the  fraud  the  plaintiff's  assignor 
elected  to  rescind  the  sale  as  void,  and  instituted  proceedings  to 
recover  the  possession  of  the  goods  sold,  which  had  been  obtained 
by  means  of,  and  relying  upon,  the  fraud,  and  recovered  goods  of 
the  value  of  $900,  but  was  unable  to  obtain  the  remainder  of  the 
goods,  and  that  by  reason  of  the  premises  the  plaintiff's  assignor 
wholly  lost  all  of  the  said  goods  and  merchandise  so  wrongfully 
taken  from  him  by  the  said  firm  of  Lesser  Brothers,  except  the  part 
replevied  as  aforesaid,  to  his  damage  in  the  sum  of  $1,423.90,  with 
interest  from  the  2d  day  of  October,  1896. 

A  cause  of  action  based  upon  these  allegations  is  to  recover  dam- 
App.  Div.— Yol.  XCIIL        21 
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ages  for  the  fraad,  and  not  to  recover  for  the  goods  sold  and  deliv- 
ered based  upon  any  contract  of  the  firm  of  which  the  defendant 
was  a  member.  The  rescission  of  the  sale  and  the  recovery  of  the 
goods,  based  upon  the  election  to  rescind,  would  prevent  an  action 
based  upon  the  contract  of  sale,  as  that  contract  was  rescinded  by 
the  vendors.  Having  recovered  a  portion  of  the  goods,  there  only 
remained  a  cause  of  action  for  the  damages  caused  by  the  fraud, 
and  that  cause  of  action  is  what  is  here  sought  to  be  enforced.  If 
the  action  had  been  to  enforce  a  contract  of  sale,  then  all  of  the 
partners  would  be  necessary  parties,  as  the  contract  was  joint ;  bet 
where  the  cause  of  action  is  based  solely  upon  fraud  of  the  defend- 
ant, and  the  recovery  sought  is  the  damages  caused  by  such  fraud, 
the  action  is  in  tort,  and  can  be  maintained  against  any  one  respon- 
sible for  the  fraud.  It  is  quite  clear,  therefore,  that  the  first  sep- 
arate defense  is  insufficient. 

The  second  defense  is  based  upon  a  discharge  in  bankruptcy,  and 
the  court  below  held  that  this  cause  of  action  was  not  affected  by 
the  discharge.  Section  17  of  the  Bankruptcy  Law  (30  U.  S.  Stat 
at  Large,  550),  provides  that  "a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
*  *  *  were  created  by  his  fraud,  embezzlement,  misappropria- 
tion or  defalcation  while  acting  as  an  officer,  or  in  any  fiduciary 
capacity."  That  the  indebtedness  here  sought  to  be  enforced  was 
one  created  by  the  defendant's  fraud  is  clear,  and  was  not  dis- 
charged, unless  the  words  "  in  any  fiduciary  capacity  "  in  subdivision 
4  qualify  the  entire  subdivision  of  the  section,  so  that  the  debt  was 
discharged  unless  the  debt  was  created  by  the  defendant's  fraud  in 
a  fiduciary  capacity.  Where  a  fraud  has  been  committed  there  fol- 
lows a  liability  of  the  guilty  party  for  the  damages  created  by  the 
fraud.  The  plirase  "  while  acting  as  an  officer,  or  in  any  fiduciary 
capacity,''  has  direct  reference  to  a  defalcation,  and  applies  to  a  defal- 
cation, and  not  to  the  former  words  in  the  subdivision, "  fraud, "  "  mis- 
appropriation," or  *'  embezzlement."  This  construction  was  affirmed 
in  I^rey  v.  Torrey  (70  App.  Div.  167;  affd.  on  opinion  below,  175 
N.  Y.  501).  It  was  there  said  that  the  words  "  fraud,"  "  embezzle- 
ment"  and  "misappropriation"  are  not  qualified  by  the  clause 
"  while  acting  as  an  officer,  or  in  any  fiduciary  capacity."  It  is 
claimed  by  the  learned  counsel  for  the  appellant  that  this  case  is  not 
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an  antliority,  as  the  money  there  sought  to  be  recovered  was 
obtained  by  fraud  where  a  fiduciary  relation  existed ;  but  in  that 
case  the  plaintiff  deposited  with  the  defendant,  a  private  banker, 
$150,  which  he  sought  to  recover,  basing  his  cause  of  action  upon 
a  fraud  of  the  defendant  in  receiving  deposits  wlien  lie  was  hope- 
lessly insolvent.  No  fiduciary  relation  exists  between  a  bank  and 
his  customer,  as  by  the  deposit  the  customer  becomes  a  creditor 
of  the  banker  for  the  amount  of  the  deposit.  The  decision  in  that 
case  is  a  controlling  authority. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Van  Brunt,  P.  J.,  and  O'Brien,  J.,  concurred ;  McLaughlin 
and  Hatch,  JJ.,  dissented. 

McLadohlin,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  Ingraham. 
Each  of  the  defenses  demurred  to  is  pleaded  as  a  separate  and  fur- 
ther defense  and  the  first  subdivision  of  each  recites  that  the 
defendant  "  reiterates  all  the  allegations  hereinbefore  contained." 
The  answer  preceding  the  separate  defenses  contains  allegations 
which  deny  material  portions  of  the  complaint  and  which  are  incor- 
porated by  the  recital  in  each  separate  defense.  If  the  recitals 
were  redundant  and  seriously  aflfected  plaintiffs  right  to  demur  to 
the  affirmative  defenses  coupled  with  them,  then  they  might  have 
been  stricken  out  on  motion.  (Code  Civ.  Proc.  §  545 ;  Stiefel  v. 
Tolhurst,  55  App.  Div.  532 ;  State  of  South  Dakota  v.  MoOhes- 
ney,  87  Hun,  293.)  But  so  long  as  they  remain  a  demurrer  cannot 
be  successfully  interposed,  even  though  the  new  matter  pleaded 
does  not  constitute  a  defense.  This  is  precisely  what  this  court  has 
decided  in  at  least  two  recent  cases.  ( Tlggla  v.  Brohaw^  77  App. 
Div.  310 ;  Holmes  v.  Northern  Pacific  R.  Co,,  65  id.  49.)  These 
are  still  in  force,  and  so  far  as  I  am  aware  have  not  been  questioned. 
In  view  of  them  I  think  the  judgment  appealed  from  should  be 
reversed  and  the  demurrer  overruled,  with  costs  to  the  appellant 
in  this  court  and  the  court  below. 

Hatch,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Henbt  B.  Sibe,  Appellant,  v.  Samuel  S.  Shubbbt  and  OtherSi 

Respondents. 

Stay,  becaiue  cf  ih$  nonpayment  of  costs  —  a  copy  of  the  order  imporing  ths  49tt$ 

mtut  bsflrst  served. 

The  stay  of  proceedings  prescribed  by  section  779  of  the  Code  of  Civil  Procedaie, 
in  the  event  of  a  failure  to  pay  the  costs  directed  to  be  paid  by  an  order,  does 
not  operate  until  after  a  copy  of  the  order  has  been  served  upon  the  party 
required  to  pay  the  costs,  whether  or  not  the  time  for  the  payment  of  such 
costs  is  specified  in  the  order. 

Appeal  bj'  the  plaintiff,  Henry  B.  Sire,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  Stk 
day  of  January,  1904,  striking  the  case  from  the  Special  Tena 
calendar. 

Joaiah  Canter y  for  the  appellant. 

WiUiam  K  lem,  for  the  respondents. 

MoLauohlin,  J. : 

Plaintiff  obtained  an  injunction  pending  the  return  of  an  order 
to  show  cause  why  the  same  should  not  be  continued  during  the 
pendency  of  the  action.  On  the  return  of  the  order  the  motion  to 
continue  was  denied  and  the  injunction  vacated  with  thirty  dollars 
costs,  and  the  plaintiff  appealed.  Intermediate  the  order  vacating 
the  injunction  and  the  hearing  of  the  appeal,  the  plaintiff  served  a 
notice  of  trial  for  the  December  term,  1903,  which  was  returned  by 
the  defendant's  attorney  on  the  ground  that  the  costs  referred  to  had 
not  been  paid.  The  plaintiff  then  put  the  cause  upon  the  Special 
Term  calendar  for  trial,  and  the  defendants  thereupon  moved  to 
strike  the  same  therefrom  on  the  ground  that  it  was  improperly 
placed  thereon.  The  motion  was  granted,  and  it  is  from  this  order 
that  the  present  appeal  is  taken. 

The  fact  is  uncontradicted  that  at  the  time  the  plaintiff  served  the 
notice  of  trial  and  placed  the  cause  upon  the  Special  Term  calendar 
the  costs  referred  to  had  not  been  paid,  and  the  plaintiff  by  reason 
thereof  was  stayed  from  proceeding  in  the  action,  except  to  review  or 
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yacate  the  order  yacating  the  injunction,  if  the  defendants  had  taken 
finch  proceedings  as  brought  him  within  the  section  of  the  Code 
relating  to  the  payment  of  the  costs  of  a  motion.  The  payment  of 
finch  costs  is  regulated  by  section  779,  which  provides  that  where  the 
costs  of  a  motion  directed  by  an  order  to  be  paid  are  not  paid  within 
the  time  fixed  for  that  purpose  by  the  order,  or  if  no  time  is  so 
fixed  within  ten  days  after  the  service  of  a  copy  of  the  order,  an 
execution  against  the  personal  property  of  the  party  required  to  pay 
the  same  may  be  issued  and  all  proceedings  on  the  part  of  the  party 
required  to  pay  the  same,  except  to  review  or  vacate  the  order,  are 
stayed  without  further  direction  of  the  court  until  the  payment 
thereof  is  made.  Here  it  does  not  appear  that  any  time  was  speci- 
fied in  the  order  within  which  the  costs  were  to  be  paid,  nor  does  it 
appear  that  at  the  time  the  plaintiff  placed  the  cause  upon  the  cal- 
endar the  defendants  had  served  a  copy  of  the  order  awarding 
costs.  The  non-payment  of  the  costs,  whether  the  time  of  payment 
was  specified  in  tlie  order  or  not,  did  not  operate  as  a  stay  until 
after  a  copy  of  the  order  had  been  served  upon  plaintiffs  attor- 
ney. The  plaintiff  had  no  notice  of  the  order,  and,  of  course,  could 
not  be  put  in  default  until  such  notice  was  given  by  the  service  of 
a  copy  of  it.  If  this  be  the  correct  construction  of  this  section, 
then  the  plaintiff  had  a  right,  so  far  as  appears,  to  serve  his  notice 
of  trial  and  place  the  cause  upon  the  calendar  when  he  did.  Hav- 
ing this  right,  the  court  erred  in  granting  defendants'  motion  to 
strike  the  cause  from  the  calendar. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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John  D.  Slatback,  Respondent,  v.  Chables  M.  Raymond  and  the 
Cabbon  Steel  Company,  Appellants. 

lYantfer  of  corporate  stock  to  be  ueed  for  a  specified  purpose  —  its  tue  for  another 
purpose  justifies  a  rescission  of  the  transaction — a  fiduciary  relation  is  created — 
equitable  relief — Statute  of  Limitations  applicable— it  runs  frotn  the  diseoverf 
of  the  fraud — diligence  to  discover  the  fraud — equity  retaiTis  jurisdiction  and 
may  grant  a  money  judgment  —  reversal  on  questions  of  fact,  when  justified. 

John  D.  Slayback,  who  was  a  creditor  and  stockholder  of  a  corporation,  deliTered 
his  stock  in  the  corporation  to  the  president  thereof  upon  the  tatter's  agree- 
ment to  transfer  such  stock  to  a  third  party  for  the  purpose  of  inducing  such 
third  party  to  come  to  the  rescue  of  the  corporation  by  sustaining  its  credit. 

The  president  of  the  corporation  did  not  deliver  the  stock  to  such  third  party, 
but  diverted  it  to  his  own  use.  Notwithstanding  such  diversion  of  the  stock, 
the  credit  of  the  corporation  was  maintained. 

Held,  that  a  fiduciary  relation  existed  between  Slayback  and  the  president  of  the 
corporation,  entitling  Slayback  to  an  accounting  for  the  stock; 

That  Slayback  was  also  entitled  to  rescind  the  transaction  and  secure  a  retom 
of  the  stock  so  far  as  such  stock  remained  under  the  control  of  the  president 
of  the  corporation,  or  of  persons  who  were  not  bona  fide  holders  thereof; 

That  he  was,  therefore,  entitled  to  invoke  the  equitable  jurisdiction  of  the  court, 
and  was  not  limited  to  his  remedy  at  law; 

That  an  action  at  law  would  not  afford  him  an  adequate  remedy,  as  he  could  not 
obtain  therein  a  return  of  the  stock; 

That  the  six  years'  Statute  of  Limitations  applied  to  an  action  in  equity  brought 
by  Slayback  to  secure  relief,  and  that  under  subdivision  5  of  section  883  of  the 
Code  of  Civil  Procedure  the  Statute  of  Limitations  did  not  begin  to  run  until 
Slayback  had  discovered,  or  should  have  discovered,  the  fraud  perpetrated 
upon  him; 

That  Slayback  did  not  owe  to  the  president  of  the  corporation  the  duty  of  exer- 
cising active  diligence  to  discover  the  fraud,  or  of  taking  prompt  steps  to 
rescind  the  contract. 

The  fact  that  a  rescission  may  not  be  practicable  upon  the  rendition  of  a  judg- 
ment does  not  oust  a  court  of  its  equitable  jurisdiction;  having  once  acquired 
jurisdiction,  it  may  retain  it  and  award  a  money  judgment  where  there  would 
otherwise  be  a  failure  of  justice. 

Before  a  judgment  can  be  reversed  as  against  the  weight  of  evidence  ft  most 
appear  that  the  proof  offered  clearly  preponderates  in  favor  of  a  result  con- 
trary to  that  which  has  been  reached.  Mere  difference  of  opinion  respecting 
the  conclusion  which  should  have  been  reached  is  not  sufficient  to  justify  tiie 
reversal  of  a  judgment  as  being  against  the  weight  of  evidence. 

Appeal  by  the  defendants,  Charles  M.  Raymond  and  another, 
from  an  iiiterlocntory  judgment  of  the  Supreme  Court  in  favor  of 
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the  plaintiff^  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
Tork  on  the  13th  day  of  July,  1903,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  directing  an 
accounting  by  the  appellants  before  a  referee  and  granting  certain 
other  relief. 

By  the  interlocutory  judgment  the  complaint  was  dismissed  as 
to  Annie  Louise  Raymond,  the  wife  of  the  defendant  Charles  M. 
Raymond,  who  was  one  of  the  original  defendants. 

Louis  Marshall,  for  the  appellants. 

Deloa  Jfc  Curdy y  for  the  respondent. 

Hatch,  J. : 

The  careful  consideration  which  this  case  received  at  the  hands  of 
the  learned  trial  judge  and  the  full  discussion  which  was  had  of  the 
&ct8  and  the  law,  has  rendered  our  labor  in  disposing  of  the  ques- 
tions involved  comparatively  easy.  We  do  not  feel  called  upon  to 
again  recite  the  facts  which  have  been  elaborately  reviewed  by  the 
learned  court  below  (40  Misc.  Rep.  601).  Indeed,  we  should  not 
find  it  necessary  to  give  any  expression  of  our  views  herein  were  it 
not  for  the  earnest  insistence  of  counsel  for  the  appellants  that  the 
court  adopted  erroneous  rules  of  law  in  making  disposition  of  the 
eontroversy.  He  earnestly  contends  that  the  plaintiff  has  an  adequate 
remedy  at  law  in  the  recovery  of  damages  for  the  wrong  which  he 
claims  to  have  been  done  him,  in  consequence  of  which  the  defend- 
ants are  entitled  to  a  trial  by  jury  of  the  question  of  fact  which  the 
case  presents.  We  are  unable  to  support  this  contention.  When 
the  stock  was  delivered  by  Slayback  to  Raymond  it  was  upon  the 
distinct  understanding  and  agreement  that  it  was  to  be  delivered  to 
Hemphill,  Sr.,  for  the  purpose  of  inducing  him  to  come  to  the  rescue 
of  the  Carbon  Steel  Company  by  sustaining  its  credit.  Plaintiff 
was  pecuniarily  interested  in  securing  the  continued  credit  and 
solvency  of  the  Carbon  Steel  Company  in  order  that  the  securities 
which  he  held  of  the  company  might  remain  valuable,  and  also  that 
it  might  be  able  to  discharge  the  indebtedness  held  by  the  plaintiff 
and  his  wife  against  it.  The  stock  was  delivered  to  Raymond  under 
BQch  circumstances  as  brought  the  latter  into  a  fiduciary  relation 
wiA  the  plaintiff.     In  fact  he  held  the  stock  in  trust  for  delivery  to 
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Hemphill,  having  for  its  object  the  continued  solvency  of  the  Car- 
bon Steel  Company  and  the  maintenance  of  its  credit.  Kaymond 
had  no  right  or  authority  to  divert  this  stock  from  such  purpose  and 
when  he  transferred  it  to  his  nephews  and  nieces  and  failed  to  make 
nse  of  it  with  Hemphill  in  secaring  the  credit  of  the  company  he  was 
guilty  of  a  breach  of  trust,  violated  his  fiduciary  duty  and  rendered 
himself  liable  to  account  for  the  stock,  its  proceeds  and  earnings. 
If  we  substitute  for  the  delivery  of  stock  by  the  plaintiff  to  Raymond 
the  delivery  of  money  for  the  specific  purpose  for  which  Raymond 
was  to  use  the  stock,  we  have  in  all  essential  respects  the  case  which 
was  presented  in  Marvin  v.  Brooks  (94  N.  Y.  71).  In  that  case 
there  was  a  delivery  of  money  to  be  expended  for  a  specific  pur- 
pose, and  the  court  in  holding  that  equity  acquired  jurisdiction  of 
the  subject-matter  and  could  compel  an  accounting  of  the  money 
thus  received,  said :  "  But  the  jurisdiction  of  the  latter  court  over 
trusts  and  those  fiduciary  relations  which  partake  of  that  character 
remains,  and  in  such  cases  the  right  to  an  accounting  seems  well 
established."  .  Here  the  stock  was  delivered  for  a  specific  purpose, 
agreed  upon  between  the  parties.  There  would  have  been  no 
delivery  of  the  stock  had  the  declared  purpose  of  its  use  not  been 
made  obligatory  upon  Raymond.  Having  obtained  possession  of 
the  stock  under  these  circumstances,  equity  will  lay  hold  of  the 
transaction  and  require  him  to  account  for  the  manner  in  which  he 
has  performed  the  duties  devolved  upon  him,  and  upon  him  rests 
the  burden  of  showing  that  he  hsis  discharged  the  trust  reposed  in 
him  with  fidelity.  The  doctrine  of  this  case  has  never  been  dis- 
turbed in  this  State,  and  the  same  rule  applies  in  an  accounting  for 
property  as  for  money  received  under  such  circumstances.  {Schauta 
V.  Oakman^  163  N.  Y.  148 ;  UnderhiU  v.  Jordan^  72  App.  Div. 
71.)  In  addition  to  this  it  appears  that  plaintiff's  remedy  at  law  is 
inadequate.  He  was  not  only  authorized  to  recover  any  damage 
which  was  sustained  by  reason  of  the  diversion  of  the  stock,  but 
upon  discovering  the  fraud  perpetrated  upon  him  he  became  entitled 
to  a  rescission  of  the  entire  transaction  and  the  return  of  the  stock, 
so  far  as  the  stock  remained  under  the  control  of  Raymond  or  so 
far  as  the  plaintiff  was  able  to  follow  it  into  the  hands  of  others 
than  honajide  holders.  Rescission  of  a  contract  may  be  had  where 
a  party  has  been  defrauded  in  making  it  and  the  property  remains 
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in  a  form  unaffected  bj  accruing  bona  fide  rights  and  where  such 
change  has  not  been  worked  in  the  rights  of  third  parties  as  would 
render  inequitable  such  rescission  so  far  as  it  applied  to  them.  This 
mle  has  been  uniformly  applied  in  the  case  of  agencies  through  which 
unfair  and  fraudulent  dealings  have  been  had.  {Erlanger  v.  NeiD 
Sombrero  Phosphate  Co,,  3  App.  Gas.  1218.) 

It  is  the  right  of  the  plaintiff  to  have  restored  to  him  the  property 
which  had  been  misapplied  and  to  receive  benefits  therefrom  so  far 
as  the  same  may  be  derived  from  the  present  situation,  and  the 
rights  of  innocent  third  parties  will  not  be  prejudiced .  This  enti- 
tles him  to  a  return  of  the  stock  for  the  purpose  of  surrendering  it 
in  order  that  an  equivalent  of  shares  may  be  issued  to  him  by  the 
new  corporation.  Tliis  relief  he  cannot  obtain  in  an  action  at  law, 
and  to  this  relief  the  plaintiff  is  entitled.  {Pollock  v.  National 
Banky  7  N.  Y.  274;  Cushman  v.  Thayer  Mfg.  Jewelry  Co., 
76  id.  365 ;  Bedford  v.  American  Aluminum  Co.,  51  App.  Div. 
537.)  The  same  principle  is  recognized  in  Boaley  v.  N.  M.  Co, 
(123  N.  Y.  550),  relied  upon  by  the  appellant.  The  fact  that  a 
rescission  may  not  be  practicable  upon  the  rendition  of  a  judgment 
does  not  oust  the  court  of  its  equitable  jurisdiction.  Having  once 
acquired  jurisdiction,  it  may  retain  it  and  award  a  money  judgment 
where  there  would  otherwise  be  a  failure  of  justice.  (  Valentine  v. 
Siehardt,  126  N.  Y.  272.)  It  is  made  to  appear  in  the  present  case 
that  a  large  proportion  of  the  stock  which  was  delivered  to  Bay- 
mond  still  remains  under  the  latters  control,  is  capable  of  delivery, 
and  when  delivered  can  be  surrendered  for  shares  in  the  new  com- 
pany. Upon  both  grounds,  therefore,  that  a  fiduciary  relation 
creating  a  qtuisi  trust  existed  which  entitled  the  plaintiff  to  an 
accounting  and  also  upon  the  right  to  a  rescission  of  the  transaction 
and  a  return  of  the  stock,  the  plaintiff  has  shown  a  right  to  invoke 
the  equitable  jurisdiction  of  this  court. 

It  is  a  rule  of  law  firmly  settled  that  before  a  Judgment  can  be 
reversed  as  against  the  weight  of  evidence  it  must  appear  that  the 
proof  offered  clearly  preponderates  in  favor  of  a  result  contrary  to 
that  which  was  reached.  Mere  differences  of  opinion  respecting 
the  conclusion  which  ought  to  be  reached  is  not  sufficient  to  justify 
the  reversal  of  a  judgment  as  being  against  the  weight  of  evidence. 
{Aldridge  v.  Aldridge,  120  N.  Y.  614 ;  Rooaa  v.  Smith,  17  Hun, 
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138.)  In  the  present  case  the  proof  adduced  to  show  fraud  and  a 
breach  of  duty  is  in  many  respects  contradictory.  We  have  care- 
fully read  the  entire  record  and  the  argument  of  counsel  upon  such 
subject.  The  most  that  can  be  said  in  favor  of  the  appellant's 
position  upon  this  branch  of  the  case  is  that  a  finding  in  favor  of  the 
defendant  would  have  had  some  evidence  to  justify  it  and,  perliaps, 
enough  to  support  it ;  but  it  is  equally  clear  that  the  evidence  is 
sufficient  in  support  of  the  conclusions  reached  by  the  learned  trial 
court  and,  therefore,  we  would  not  be  justified  under  well-settled 
authority  in  reversing  the  judgment  for  tliis  reason.  Indeed,  after 
a  full  and  complete  examination  we  are  not  prepared  to  say  that  we 
should  have  reached  a  conclusion  adverse  to  the  views  of  the  trial 
court.  On  the  contrary,  we  think  his  conclusion  finds  ample  sup- 
port in  the  testimony.  The  court  below  in  its  opinion  did  not 
assume  to  state  all  of  the  facts  in  favor  of  its  conclusion  which  are 
found  in  the  record.  He  was  not  bound  so  to  do  and  no  useful 
purpose  would  now  be  served  by  analyzing  the  entire  proof  upon 
this  subject.     It  is  enough  to  announce  our  conclusion  thereon. 

It  18  undisputed  that  Raymond  procured  the  delivery  to  himself 
of  these  shares  of  stock ;  but  he  acquired  thereby  no  title  to  the 
same  or  right  to  the  possession  except  for  a  specific  purpose.  The 
purpose  for  which  they  were  delivered  was,  therefore,  the  only 
matter  in  dispute.  It  is  established  by  the  findings  of  the  trial 
court  that  the  stock  was  diverted  by  Raymond  from  the  use  to 
which  he  alone  had  a  legal  right  to  devote  it  and  such  finding  is  sup- 
ported by  the  evidence.  By  such  act  plaintiff  suffered  damage  in 
the  loss  of  his  stock,  and  it  does  not  answer  to  say  that  notwith- 
standing the  stock  was  not  used  for  the  purpose  for  wliich  it  was 
delivered,  the  credit  of  the  company  was  maintained.  Raymond 
was  interested  in  the  maintenance  of  the  credit  of  the  company,  and 
in  his  position  as  president  he  was  bound  do  all  things  within  his 
power  to  do  to  maintain  the  standing  and  credit  of  the  company  and 
discharge  its  obligations,  and  this  he  was  bound  to  do  quite  irre- 
spective of  the  delivery  of  the  stock  to  him.  It  was  not  delivered 
to  him  as  a  gift,  but  to  be  used  for  a  specific  purpose,  and  its 
diversion  from  such  use  charged  Raymond  with  liability  without 
regard  to  the  fact  that  the  credit  of  the  company  continued  to  be 
maintained.      The  plaintiff  desired   to  secure  the  active  efforts 
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of  a  man  of  wealth,  who  was  possessed  also  of  sound  business 
judgment  and  was  willing  to  deliver  his  stock  based  upon  the 
consideration  that  such  service  would  thereby  be  secured.  Con- 
cededly,  the  stock  was  not  used  for  such  purpose,  and  not  being 
so  used  it  remained  the  property  of  the  plaintiflE,  and  the  fraudulent 
diversion  of  it  operated  to  damage  the  plaintiff  to  the  extent  of  its 
value,  and  this  is  so  even  though  a  use  was  contemplated  which 
would  permanently  deprive  the  plaintiflE  of  it.  His  interest  and 
ownership,  however,  could  not  be  severed  from  the  stock  unless  it 
was  used  for  the  particular  purpose  for  which  it  was  delivered,  and 
to  that  purpose,  concededly,  it  was  never  devoted.  Raymond  pro- 
cured the  delivery  of  the  stock  upon  the  representation  that  it  was 
to  be  delivered  to  Hemphill  to  induce  him  to  come  to  the  relief  of 
the  company.  Raymond's  own  statement  shows  that  he  at  no  time 
intended  to  use  the  stock  for  any  such  purpose ;  consequently,  the 
representation  was  false  to  his  knowledge.  Slayback  was  deceived 
thereby  and  continued  to  be  deceived  respecting  the  disposition! 
which  was  made  of  the  stock  and  by  such  act  he  suflfered  damage 
to  the  extent  of  the  value  of  the  stock.  This,  within  the  authori- 
ties relied  upon  by  the  appellant,  furnishes  the  essential  requisites 
out  of  which  arises  the  cause  of  action.  {Brackett  v.  Griswold^ 
112  N.  Y.  454 ;  Artm  v.  De  Castro,  36  N.  Y.  St.  Repr.  716 ;  aflfd., 
131  N.  Y.  648.) 

The  fraud  which  the  court  has  found  was  perpetrated  upon  the 
plaintiflE  was  committed  in  1893.  The  action  was  not  begun  until 
1900.  The  six  years'  Statute  of  Limitations  applied  and  concededly 
it  would  have  run  had  not  other  matters  interposed  to  prevent  it. 
The  case  falls  within  the  provisions  of  subdivision  5  of  section  382 
of  the  Code  of  Civil  Procedure  which  provides  that  an  action  to 
procure  a  judgment,  other  than  for  a  sum  of  money,  on  the  ground 
of  fraud,  in  a  case  which  was  cognizable  in  the  Court  of  Chancery 
on  the  31st  day  of  December,  1846,  is  barred  by  the  six  ; ears' 
Statute  of  Limitations  but  that  the  cause  of  action  ^^  is  not  deemed 
to  have  accrued  until  the  discovery,  by  the  plaintiff  or  the  person 
under  whom  he  claims,  of  the  facts  constituting  the  fraud."  The 
court  found  that  the  pl&intiff  first  learned  of  the  fraud  practiced 
upon  him  by  Raymond  about  the  month  of  July  or  August,  1898, 
and  that  in  the  month  of  October,  1899,  he  demanded  of  Ray- 
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mond  the  retam  to  him  of  the  stock.  Bobinson  testified  that 
he  had  a  conversation  with  Raymond  in  1898  or  1899,  and  after 
having  discovered  that  the  stock  had  not  been  delivered  to 
Hemphill  he  asked  the  defendant  Raymond  to  return  it  to  the 
plaintiff,  which  he  declined  to  do,  and  that  he  (Robinson)  informed 
the  plaintiff  of  the  fact  early  in  1898.  The  plaintiff  testified 
that  he  first  had  information  npon  the  subject  in  1898  in  the 
spring  of  that  year.  This  testimony  was  undisputed.  So  far, 
therefore,  as  direct  evidence  goes  it  shows  that  the  Statute  of  limi- 
tations, within  the  provisions  of  the  Code  to  which  we  have  called 
attention,  had  not  run  when  the  action  was  begun.  Such  testimony, 
however,  would  not  avail  to  defeat  the  application  of  tlie  Statute 
of  Limitations  if  the  plaintiff  ought  to  have  discovered  the  fraud 
which  had  been  perpetrated  upon  him  within  a  time  when  the  six 
years'  statute  would  have  run.  The  rule  in  such  a  case,  as  stated 
by  Judge  Finch  in  Higgins  v.  Crouse  (147  K".  Y.  411),  is:  "Did 
any  facts  come  to  the  plaintiff's  knowledge  which  fairly  put  him 
on  inquiry  as  to  the  commission  of  a  fraud,  which  in  the  mind  of 
an  ordinary  man  would  have  awakened  suspicion,  and  which  made 
it  the  duty  of  the  plaintiff  to  further  investigate?" 

The  appellant  contends  that  the  facts  disclosed  by  this  record  conclu- 
sively established  that  the  plaintiff  was  possessed  of  such  knowledge 
and  occupied  such  a  relation  to  the  corporation  that  he  was  afforded 
an  abundant  opportunity  to  inform  himself  concerning  the  status  of 
the  corporation  and  who  its  stockholders  were ;  that  the  books 
were  open  for  his  inspection  and  no  obstacle  lay  in  the  way  of  the 
fullest  examination.  Many  items  of  evidence  are  adduced  by  the 
appellant  in  favor  of  this  contention.  The  learned  trial  court, 
however,  made  a  complete  and  exhaustive  examination  of  nearly  all 
of  the  items  of  the  testimony  now  called  to  our  attention,  and  the 
conclusion  which  he  reached  after  such  examination,  we  think,  was 
abundantly  justified  by  the  evidence  and  sufficient  to  exonerate  the 
plaintiff  from  any  imputation  of  negligence  in  failing  earlier  to  dis- 
cover the  fraud.  We  do  not  deem  it  necessary  to  again  analyze  in 
detail  and  make  several  answers  to  this  claim  of  the  appellant 
While  it  is  true  that  the  learned  trial  court  held  that  no  negligence 
could  be  imputed  which  would  defeat  the  plaintiff  in  maintaining 
the  action  after  the  discovery  of  the  fraud,  short  of  the  running  of 
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the  six  years'  Statute  of  limitations,  and  in  his  discussion  limited 
the  time  when  the  plaintiff  might  have  acquired  knowledge  to  the 
6th  day  of  January,  1894,  which  embraced  the  period  of  six  years 
between  that  date  and  the  commencement  of  the  action,  yet  the 
same  result  flows  from  the  facts  as  they  were  developed  upon 
the  trial,  even  though  the  matter  be  extended  to  August,  1898.  In 
applying  this  rule  we  are  to  bear  in  mind  that  the  plaintiff  owed  the 
defendant  no  duty  of  active  vigilance  in  discovering  the  fraud  and 
taking  prompt  steps  to  rescind  the  contract.  {Baker  v.  Lever y  67 
N.  Y.  304 ;  Delano  v.  Jiice,  23  App.  Div.  327.)  The  plaintiff  had 
the  right  to  rely  upon  the  representations  and  to  rest  in  confidence 
that  Raymond  would  discharge  the  trust  which  he  had  reposed  in 
him,  and  as  the  credit  of  the  company  continued  to  be  maintained 
he  was  lulled  into  the  belief  that  the  measures  which  he  had  taken 
to  secure  it  had  been  carried  out  in  the  manner  suggested,  and  being 
without  suspicion  he  was  not  called  upon  to  investigate.  What  he 
oould  have  discovered  had  his  suspicions  been  aroused  is  not  the 
test.  It  is  what  he  ought  to  have  discovered  after  being  lulled  into 
security  by  Raymond  and  the  apparent  prosperity  of  the  company 
which  followed  it.  These  matters,  instead  of  arousing  suspicion  and 
prompting  investigation,  operated  directly  the  reverse  by  encourag- 
ing a  belief  that  the  things  which  the  plaintiff  believed  would  secure 
the  continued  prosperity  of  the  company  had  been  carried  out 
The  court  has  found  that  the  plaintiff  had  no  knowledge  of  the 
fraud  perpetrated  upon  him  until  1898.  The  evidence  justified  the 
finding,  and  it  also  justified  the  conclusion  of  law  reached  by  the 
court  that  the  plaintiff  had  standing  to  maintain  the  action.  These 
conclusions  render  it  unnecessary  to  determine  whether  laches  can 
be  invoked  as  a  defense  for  any  act  or  omission  prior  to  the  time 
when  the  statute  runs.  There  is  much  to  be  said  in  favor  of  the 
rule  that  it  does  not,  and  observations  of  learned  judges  trend  in 
that  direction.  It  is  not  essential  to  the  maintenance  of  this  action 
that  such  rule  be  invoked. 

We  conclude  that  upon  the  facts  and  the  law  the  plaintiff  became 
entitled  to  the  judgment  which  has  been  rendered.  It  should, 
therefore,  be  aflSrmed,  with  costs. 

Yak  Bbunt,  P.  J.,  Patfebbon  and  MoLAuaHLiH,  J  J.,  concurred. 
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Ingbaiiam,  J.  (concurring) : 

I  concur  in  tlie  affirmance  of  this  judgment,  upon  the  ground 
that  the  relation  between  the  plaintiff  and  the  defendant  Raymond 
was  in  its  nature  fiduciary,  entitling  the  plaintiff  to  require  Ray- 
mond to  account  for  the  stock  that  was  placed  in  his  hands  to  carry 
out  what  was  understood  to  be  the  common  object  of  the  parties  to 
rehabilitate  the  credit  of  the  corporation  in  which  they  both  were 
largely  interested.  The  court  below  has  found  that  Raymond 
induced  the  plaintiff  to  deliver  his  stock  in  the  corporation  in  which 
the  parties  were  interested  for  the  purpose  of  procuring  with  that 
stock  the  active  assistance  necessary  to  enable  the  company  to  con- 
tinue its  business.  The  misrepresentations  by  which  the  delivery 
of  that  stock  was  induced  are  not  material  to  enable  the  plaintiff  to 
maintain  his  action  to  require  Raymond  to  account  for  the  stock 
that  lie  received  and  which  was  to  be  applied  by  him  for  a  particu- 
lar purpose.  If  Raymond  induced  the  plaintiff  to  deliver  the  stock 
upon  the  statement  that  a  specified  use  of  the  plaintiff^s  stock  was 
necessary  to  enable  the  corporation  to  continue  its  business,  and  the 
plaintiff  delivered  that  stock  upon  the  representation  and  under- 
standing that  it  was  to  be  used  to  secure  the  active  assistance  of  the 
Pittsburg  parties  in  the  enterprise,  and  Raymond,  receiving  the 
stock  for  that  special  purpose,  appropriated  it  to  his  own  use,  with- 
out having  used  it  or  being  required  to  use  it  for  that  purpose, 
there  would,  I  think,  be  a  cause  of  action  in  equity  for  an  account- 
ing, irrespective  of  the  fact  that  the  original  delivery  of  the  stock 
was  obtained  by  fraud.  If,  after  Raymond  had  received  this  stock, 
he  had  actually  delivered  it  to  those  in  Pittsburg  with  whom  he 
was  in  communication,  I  do  not  think  this  action  could  be  main- 
tained in  the  form  in  which  it  was  brought ;  but  as  the  court  found, 
upon  evidence  which  I  think  sustained  the  finding,  that  Raymond 
represented  to  the  plaintiff  that  in  order  to  induce  those  in  Pitts- 
burg to  become  interested  in  the  company  it  w«w  essential  that  the 
plaintiff  should  transfer  his  stock  to  them,  and  that  the  plaintiff 
intrusted  Raymond  with  the  stock  in  question  for  that  purpose, 
there  arose  as  between  the  parties  a  fiduciary  relation  in  regard  to 
that  stock  whereby  Raymond  became  bound  to  treat  the  stock 
received  from  the  plaintiff  as  property  held  by  him  in  trust,  to  be 
used  for  the  purpose  for  which  it  was  delivered  and  for  which  the 
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plaintiff  is  entitled  to  compel  Raymond  to  accoant.     {Marvin  v. 
Brooks,  94  N.  Y.  71.) 

This  also  answers  ttie  claim  of  the  defendants  as  to  the  Statute  of 
Limitations,  and  although  I  agree  with  Mr.  Justice  Hatch  that, 
upon  the  evidence,  a  finding  that  the  plaintiff  knew  or  should  liave 
known  of  the  fraud  which  induced  him  to  deliver  the  stock  to  Ray- 
mond before  January,  1894,  would  have  been  without  evidence  to 
support  it,  my  view  of  the  nature  of  the  action  is  that  it  is  not  con- 
trolled by  subdivision  5  of  section  382  of  the  Code  of  Civil  Pro- 
cedure, but  that  it  comes  under  section  388  of  the  Code,  and  the 
statute  would  not  run  until  ten  years  had  elapsed  from  the  time 
the  cause  of  action  accrued.  I  also  think  that  the  finding  of  the 
referee  is  amply  sustained  by  the  evidence,  and  that  no  error  was 
oommitted  to  justify  a  reversal  of  the  judgment. 

Judgment  afiirmed,  with  costs. 


David  Perlman,  Respondent,  v.   Moses  Bernstein,  Defendant, 
Impleaded  with  Jaoob  W.  Haicmeb,  Appellant. 

Dama^M  on  an  it^unetion  bond  —  token  a  counsel  fee  is  earned  in  taealtng  a  tern- 
porary  i^funetion,  not  in  preventing  the  granting  of  an  injunction  pendente  lite. 

The  complaint,  in  an  action  brought  by  a  lessor  against  an  assignee  of  the  lease 
to  set  aside  the  lease,  demanded  inter  alia  a  perpetual  injunction  restraining 
the  defendant  from  using  the  leased  premises  as  a  drug  store  or  pharmacy,  and 
also  restraining  him  from  prosecuting  proceedings  to  recover  possession  of  the 
demised  premises.  The  plaintiff  obtained  a  temporary  injunction,  which  was 
embraced  in  an  order  to  show  cause  why  the  injunction  should  not  be  con- 
tinued pen^nt^  Hie.  The  defendant  appeared  upon  the  return  day  of  the  order 
to  show  CHUse,  and  succeeded  in  having  the  injunction  set  aside. 

BUd,  that  the  appearance  of  the  defendant  upon  the  return  of  the  order  to  show 
cause  was  not  alone  for  the  purpose  of  preventing  the  issuance  of  an  injunc- 
tion pendente  lite,  but  for  the  purpose  of  procuring  the  dissolution  of  the  tem- 
porary injunction; 

Tbat,  consequently,  the  counsel  fees  paid  by  the  defendant  for  the  services  of 
his  counsel  on  the  return  day  of  the  order  to  show  cause  constituted  damages 
which  he  had  sustained  by  reason  of  the  injunction  order,  within  the  meaning 
of  the  undertaking  given  by  the  plaintiff  on  obtaining  such  injunction. 

Appeal  by  the  defendant,  Jacob  W.  Hammer,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
18th  day  of  November,  1903,  denying  the  said  defendant's  motion  to 
confirm  the  report  of  a  referee  appointed  to  assess  the  damages  sus- 
tained by  the  appellant  by  reason  of  the  issuance  of  an  injunction 
herein  against  the  said  appellant. 

Benjamin  PaUeraon^  for  the  appellant 

Jdcob  Manheim^  for  the  respondent. 

Hatch,  J. : 

The  i*eferee  found  that  the  only  damages  which  the  defendant 
Hammer  had  sustained  by  reason  of  the  issuing  of  the  injunction  were 
for  counsel  fees  in  procuring  the  injunction  to  be  vacated,  which  sum 
he  iixed  at  $100,  and  also  allowed  costs  of  the  reference  in  deter- 
mining the  amount  to  which  the  plaintiff  was  entitled  to  be  awarded 
as  damages  sustained  on  account  of  the  injunction.  It  is  not  claimed 
that  the  sums  so  allowed  are  in  aiiy  wise  excessive.  The  ground 
upon  which  the  learned  court  at  Special  Term  refused  confirmation 
of  the  report  was,  that  the  damages  sustained  did  not  result  from 
the  granting  of  the  injunction,  but  were  expended  in  preventing 
the  issuance  of  a  subsequent  order  continuing  the  injunction. 
Under  such  circumstances,  the  cases  cited  of  &meet  v.  Mowry  (71 
Hun,  381),  RandaU  v.  Carpenter  (88  N.  Y.  293)  and  others  cited 
by  the  learned  court  below,  sustain  his  conclusion.  These  cases, 
however,  have  no  application  to  the  one  presented  by  this  record. 
This  court,  upon  an  appeal  from  an  order  denying  the  defendant's 
motion  for  an  order  of  reference  to  ascertain  the  damages  sustained 
by  him  by  reason  of  the  injunction,  after  the  action  in  which  it  was 
issued  had  been  discontinued,  reversed  the  order,  holding  that  the 
defendant  was  entitled  to  an  order  of  reference  to  ascertain  such 
damages.  {Perlman  v.  Bemsteiny  83  App.  Div.  203.)  The  adju- 
dication therein  necessarily  determined  that  the  plaintiff  was  enti- 
tled to  damages  by  reason  of  the  injunction,  and  this  is  necessarily 
so  under  well-settled  authorities  as  applied  to  the  facts  in  this  case. 
It  appeared  herein  that  the  action  was  brought  to  set  aside  a  lease 
made  by  the  plaintiff  to  Bernstein  and  by  the  latter  assigned  to  the 
defendant  Hammer.  The  action  was  based  npon  fraud  alleged  to 
have  been  committed  in  procuring  the  lease,  coupled  with  a  claimed 
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Babfleqnent  attempt  to  violate  certain  covenants  contained  therein. 
It  also  appeared  that  Hammer  was  ont  of  possession  and  had  insti- 
tuted a  proceeding  in  the  Municipal  Coart  to  remove  the  plaintiff 
from  the  leased  premises  and  to  recover  their  possession.  The  injono- 
tion  order  was  contained  in  an  order  to  show  canse,  and  restrained 
the  defendant  from  entering  upon  the  premises  or  from  using  the 
store  as  a  drug  store  or  pharmacy  or  any  similar  business,  or  for  anj 
other  business  than  that  for  the  sale  of  general  merchandise ;  and 
also  enjoined  and  restrained  tlie  defendant  from  prosecuting  the  pro- 
ceedings in  the  Municipal  Court  for  the  possession  of  the  store  and 
the  removal  of  the  plaintiff  therefrom.  It  is  evident,  therefore, 
that  the  injunction  order  entirely  tied  the  defendant's  hands  and 
prevented  his  enjoyment  of  the  leased  premises,  and  also  the  prose- 
ention  of  any  steps  to  obtain  their  possession. 

The  complaint  demanded,  inter  alia^  a  perpetual  injunction 
restraining  the  defendants  from  using  the  store  as  a  drug  store  or 
pharmacy  or  from  carrying  on  therein  the  drug  or  a  similar  business, 
and  also  that  they  be  restrained  from  prosecuting  the  proceedings 
brought  in  the  Municipal  Court.  In  RandaU  v.  Carpenter  {supra) 
the  injunction  was  temporary,  and  there  was  no  prayer  for  its  con- 
tmnance  as  a  part  of  the  final  relief  sought  in  the  action ;  and  as  the 
services  which  had  been  rendered  consisted  of  an  unsuccessful 
endeavor  to  show  cause  wliy  the  injunction  should  not  be  continued, 
it  was  held  that  the  expenses  thus  incurred  were  not  damages  by 
reason  of  the  injunction  which  had  been  granted.  The  action  in 
that  case  was  to  procure  an  adjudication  respecting  the  owner- 
ship of  a  certain  hotel  property,  and  the  injunction  pendente  lite 
restrained  the  defendants  until  the  further  judgment  or  order  of  the 
court,  but  it  was  no  part  of  the  permanent  relief  asked  for,  or  which 
ooald  be  granted  under  the  pleadings,  and  as  the  services  which 
were  rendered  were  ineffectual  in  dissolution  of  the  injunction,  and 
were  not  necessary  to  any  final  determination  of  the  controversy,  it 
was  held  that  they  were  not  such  damages  as  the  sureties  were 
required  to  pay.  In  Newton  v.  Jiussell  (87  N.  Y.  527)  it  was  said : 
"  It  is  well  settled  that  fees  of  counsel  for  services  in  procuring  a 
dissolution  of  an  injunction  and  in  attending  a  reference  to  assess 
damages  consequent  thereon  are  properly  within  tlie  language  of 
nich  an  undertaking  (Hose  v.  Pasty  56  N.  Y.  603),  but  it  is  equally 
App.  Dnr.— Vol.  XCIII.        22 
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well  settled  that  connsel  fees  incurred  on  the  trial  of  the  issae  in  the 
action  are  not  allowable  upon  such  assessment,  unless  they  were 
incurred  solely  or  principally  in  consequence  of  the  injunction." 
The  exception  applies  when  a  trial  is  rendered  necessary  to  avoid 
the  compelling  force  of  the  injunction  ;  but  where  a  trial  is  had 
solely  to  dispose  of  the  issues,  and  is  not  essential  to  get  rid  of  the 
injunction,  expenses  incurred  in  ^uch  trial  cannot  be  said  to  be 
incurred  on  account  of  the  injunction. 

In  the  present  case  the  expenses  which  were  allowed  were  incurred 
as  a  direct  result  of  the  injunction,  within  the  rule  of  these  cases. 
The  defendant  when  he  appeared  in  court  upon  the  return  of  the 
order  to  show  cause  was  there,  not  alone  for  the  purpose  of  prevent- 
ing the  issuance  of  a  further  injunction,  but  was  also  there  for  the 
purpose  of  procuring  the  dissolution  of  the  injunction  which  had 
been  granted.  The  order  which  was  entered  upon  such  hearing 
recites  that  the  defendant  was  successful  in  procuring  the  injunction 
order,  which  had  been  granted,  to  be  vacated  and  set  aside ;  and 
such  services  were  clearly  incurred  on  account  of  the  injunction 
witliin  the  cases  to  which  we  have  called  attention,  as  well  as  others. 
{Ten  Eyck  v.  Sayer^  76  Hun,  37 ;  Andrews  v.  OlenviUe  Woolen 
Co,,  50  N.  Y.  282;  London  cfe  Brazilian  Bank  v.  WaUceTy 
74  Hun,  395.)  In  addition  to  this,  had  the  action  not  been  dis- 
continued or  the  injunction  vacated,  the  defendant  would  have  been 
required  to  prosecute  the  same  to  judgment  in  order  to  rid  himself 
of  the  injunction  had  it  been  continued.  If,  therefore,  there  had 
been  a  trial,  the  expenses  incurred  in  connection  with  that  would  have 
been  necessarily  rendered  in  order  to  permit  the  defendant  to  have  the 
advantage  of  the  contract  of  lease  which  he  had  made.  It  is  evident, 
therefore,  that  this  case  is  distinguishable  from  the  cases  cited  by  the 
learned  court  below  and  calls  for  the  application  of  a  diflferent  rule. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  for  confirmation  should  be 
granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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GsoRQE  W.  A.  CoLLABD,    Hespoiident,  v.  Fbbdbbiok  0.  Beach^ 

Appellant. 

Juriidietum  net  oMumed  hy  the  eaurU  of  Neui  York  of  actiofu  for  negligence  arie- 
ing  in  anotTier  Stats  between  eitieene  and  reeidents  thereof — failure  to  take  objec- 
tion en  the  first  trial  —  effect  of  ettch  other  State  accepting  jurisdiction  of  like 


The  coTirte  of  the  State  of  New  York  will  not,  in  the  absence  of  special  facts 
or  circumstances,  accept  jurisdiction  of  a  cause  of  action  for  negligence 
'Which  arose  in  the  State  of  Connecticut,  where  both  parties  to  the  action  are, 
and  have  been  since  the  cause  of  action  arose,  citizens  and  residents  of  that 
State. 

The  fact  that  the  objection  to  the  jurisdiction  was  not  taken  upon  the  first  trial 
of  the  action,  or  that  the  courts  of  the  State  of  Connecticut  will  accept  juris- 
diction of  a  cause  of  action  for  tort  arising  in  the  State  of  New  York,  where 
both  parties  are  citizens  and  residents  of  the  State  of  New  York,  is 
immaterial. 

Appeal  by  the  defendant,  Frederick  C.  Beach,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  January,  1904,  denying  the  defendant's  motion  for  a 
dismissal  of  the  complaint  upon  the  ground  that  the  court  should 
decline  to  entertain  jurisdiction  of  the  action,  both  parties  thereto 
being  non-residents. 

William  H,  Lyons^  for  the  appellant. 

Robert  E.  De  Forest^  for  the  respondent. 

Lauohun,  J. : 

Upon  a  former  appeal  herein  we  pointed  out  the  impropriety  of 
the  Supreme  Court  entertaining  jurisdiction  of  this  action,  owing  to 
the  fact  that  the  cause  of  action  is  for  tort,  and  arose  in  another 
State  of  which  both  parties  were  and  are  residents  and  citizens. 
(81  App.  Div.  582.)  We,  however,  refrained  from  a  dismissal  of 
the  complaint  for  the  reason  that  the  question  was  not  raised  at  the 
trial  and  the  circumstances  might  have  changed  in  the  meantime. 
There  is  no  controversy  over  the  facts  and  no  objection  was  raised 
to  the  disposition  of  the  question  by  motion  at  Special  Term  rather 
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^han  deferring  it  until  the  trial  of  the  action.  The  complaint  is  on 
a  caase  of  action  for  negligence,  which  arose  in  the  State  of  Con- 
necticat,  and  it  appears  that  both  parties  were  then,  ever  since  have 
been  and  now  are  citizens  and  residents  of  that  State.  No  special 
fact  or  circumstance  is  shown  upon  which  it  is  claimed  that  the 
court  should  retain  jurisdiction,  except  that  the  objection  was  nat 
raised  by  the  defendant  or  by  the  court  upon  the  first  trial,  and  that 
by  the  pendency  and  trial  of  the  issues  and  the  former  appeal  the 
plaintiff  has  incurred  large  expenses.  These  facts  all  appeared  or 
might  have  been  presumed  when  our  former  opinion  was  written, 
and  they  are  clearly  insufficient.  [CoUa/rd  v.  Beach,  81  App.  Div. 
582 ;  Johnson  v.  Dalton,  1  Cow.  543 ;  Burdick  v.  Freeman^  46 
Hun,  138;  Wertheim  v.  Clergue,  53  App.  Div.  122;  Belden 
V.  Wilkinson,  44  id.  420.) 

The  appellant  contends  that  by  virtue  of  the  statutory  law  of 
Connecticut  the  courts  of  that  State  would  entertain  jurisdiction  of 
a  cause  of  action  for  tort  arising  in  New  York,  where  both  parties 
were  citizens  and  residents  of  New  York,  and  that  as  a  matter  of 
comity,  therefore,  we  should  do  likewise.  No  decision  by  any  court 
of  the  State  of  Connecticut  is  cited  in  support  of  respondent's  con- 
struction of  the  statutes  of  Connecticut,  and  we  are  not  convinced 
that  his  construction  is  correct.  But,  however  that  may  be,  the  cal- 
endars of  the  courts  of  this  State  are  congested,  and  it  being  difficult 
to  administer  speedy  justice  to  litigants  who  are  obliged  to  submit 
their  controversies  to  our  courts  and  have  no  other  forum,  it  is  emi- 
nently  proper  that  we  should  refuse  jurisdiction  over  actions  for 
tort  that  properly  belong  in  another  forum. 

There  is  no  force  in  the  contention  that  it  is  one  of  the  privileges 
of  a  citizen  of  the  United  States  to  bring  an  action  in  any  State 
against  any  person  upon  whom  service  can  be  made  therein  regard- 
less of  their  or  his  residence,  or  of  the  nature  of  the  cause  of  action, 
or  where  it  arose.  The  assumption  of  jurisdiction  in  most  cases 
would  ordinarily  be  of  such  infrequent  occurrence  as  not  to  materi- 
ally interfere  with  the  transaction  of  business  by  the  courts,  but  in 
the  metropolis  of  the  country,  toward  which  and  in  close  proximity 
other  States,  having  large  cities  and  thickly  populated  communities, 
converge,  and  where  there  are  almost  countless  people  engaged  in 
business  who  reside  in  other  States,  it  would  impose  an  undue  bur- 
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den  npon  the  courts  of  our  State  if  the  practice  were  established  of 
assuming  jurisdiction  in  such  cases. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion  granted,  without  costs. 

Van  Bbunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concurred  ; 
Ikgrahah,  J.,  concurred  in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 


Mosss  Tanbnbaum,  Eespondent,  v.  Isaiah  Josbphi  and  Others, 
Composing  the  Firm  of  Alfred  Benjamin  &  Co.,  Appellants. 

Oontraet  to  furnish  fire  insurance  at  certain  rates — what  constitutes  a  rescission 
tJiereof  by  mutual  consent — consideration  therefor. 

December  24,  1896,  a  firm  of  fire  insurance  brokers  made  an  agreement  in  writing 
with  a  firm  of  merchants,  by  which  the  insurance  brokers  agreed  to  procure 
for  the  merchants  all  the  fire  insurance  which  the  latter  should  require  for  a 
period  of  three  years  from  February  1,  1897,  at  the  rate  of  eighty -three  cents 
per  hundred  dollars  in  valuation. 

At  the  time  the  contract  was  made  there  was  a  tariff  association  composed  of 
seventy  per  cent  or  more  of  the  fire  insurance  companies  doing  business  in  the 
State  of  New  York,  which  fixed  uniform  rates  of  insurance  and  from  time  to 
time  changed  the  same. 

The  rate  specified  in  the  contract  was  seven  cents  per  hundred  less  than  the  rate 
fixed  by  the  tariff  association.  The  contract  provided  that  if,  duiing  the 
term  thereof,  the  rate  should  be  reduced  by  the  tariff  association,  the  merchants 
should  have  the  benefit  of  the  reduction;  that  if  the  rate  should  be  increased, 
the  brokers  should  furnish  the  insurance  at  the  contract  rate. 

April  28,  1896,  the  tariff  association  was  dissolved  with  the  result  that  there  was 
a  decided  lowering  in  the  rates  of  insurance. 

After  the  dissolution  of  the  tariff  association,  the  merchants  requested  the 
insurance  brokers  to  lower  the  rate  of  insurance  specified  in  the  contract,  stat- 
ing that  one  Tynberg  had  offered  them  insurance  at  the  rate  of  twenty  cents 
per  hundred.  The  insurance  brokers  then  informed  the  merchants  that  if 
they  could  get  Tynberg  to  obtain  the  execution  of  an  agreement  and  guaranty 
prepared  by  the  insurance  brokers,  the  merchants  might  give  Tynberg  their 
insurance. 

The  merchants  then.  In  the  presence  of  the  brokers,  wrote  a  letter  to  Tynberg 
to  the  effect  that  if  he  signed  the  contract  and  obtained  the  guaranty  inclosed 
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therein,  they  would  place  their  influrance  with  him,  hut,  at  the  suggestion  of 
the  insurance  brokers,  the  part  relating  to  placing  insurance  with  Tjn- 
berg  was  altered  to  read,  "We  will  then  take  the  matter  seriously  into 
consideration/' 

Tynberg  having  executed  the  contract,  and  obtained  the  guaranty  as  suggested, 
the  merchants  notified  the  insurance  brokers  that  they  would  give  their 
insurance  to  Tynberg.  The  brokers  then,  for  the  first  time,  claimed  that  the 
contract  with  Tynberg  should  be  for  their  account  and  claimed  that  the  propo- 
sition made  to  Tynberg  was  simply  for  the  purpose  of  convincing  the  mer- 
chants that  Tynberg's  offer  was  not  made  in  good  faith. 

Thereafter,  during  the  term  of  the  contract,  the  merchants  placed  their  insursnce 
with  Tynberg.  The  insurance  brokers  then  brought  an  action  against  the 
merchants  to  recover  damages  for  the  alleged  breach  of  the  contract. 

Held,  that  the  dissolution  of  the  tariff  association  did  not  dissolve  the  contract; 

That,  notwithstanding  that  the  merchants  could  procure  insurance  at  a  lower 
xate  than  that  specified  in  the  contract,  the  insurance  brokers  could,  if  they 
liad  so  elected,  have  required  the  merchants  to  take  insurance  and  pay  there- 
for at  the  rate  specified  in  the  contract; 

^That  the  evidence  produced  by  the  merchants,  if  true,  established  a  rescission  of 
the  contract  by  mutual  consent; 

That  the  consideration  for  such  rescission  was  the  release  of  each  party  from  lia- 
bility under  the  contract  and  the  fact  that  the  merchants  were  induced  to 
negotiate  with  Tynberg. 

Ingraham,  J.,  dissented. 

Appeal  by  tlie  defendants,  Isaiah  Joseph!  and  others,  compodng 
the  firm  of  Alfred  Benjamin  &  Co.,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  28th  day  of  March,  1903, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  6th  day  of  April,  1903,  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

John  FrcmJcenJieimery  for  the  appellants. 

Ernest  HaU^  for  the  respondent. 

Laughlin,  J. : 

The  plaintiff's  assignors  were  general  fire  insurance  brokers  and 
he  was  a  member  of  the  firm.  The  defendants  were  merchants 
engaged  in  business  in  the  city  of  New  York  and  desired  insurance 
upon  their  merchandise  and  fixtures.     On  the  24:th  day  of  Decem- 
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ber,  1896,  plaintifiPs  assignors  aud  the  defendants  made  an  agree- 
ment in  writing  by  which  the  former  were  to  procure  all  insurance 
required  by  the  defendants  for  three  years,  from  the  Ist  day  of 
February,  1897,  at  the  rate  of  eighty-three  cents  per  hundred  dol- 
lars in  valuation.     The  action  is  brought  to  recover  damages  for  a 
breach  of  this  contract.     The  rate  specified  in  the  contract  was 
8even  cents  per  hundred  lower  than  the  rate  fixed  by  the  TariflE 
Aasociation.     The  Tariff  Association  was  an  association  composed 
of  about  seventy  per  cent  or  more  of  the  fire  insurance  companies 
doing  business  in   the  city  of  New  York.     The  association  fixed 
uniform  rates  and  from  time  to  time  changed  the  same.     The  con- 
tract provided  that  if  during  the  term  of  the  contract  the  rate  should 
be  reduced  by  the  association  the  defendants  should  have  the  benefit 
of  the  reduction,  but  if  the  rate  should  be  increased  the  brokers 
were  obligated  to  furnish  the  insurance  without  any  increase  in 
their  charges  therefor.     On  the  28th  day  of  April,  1898,  the  Tariff 
AflBOciation  dissolved  and  thereupon  each  insurance  company  in  fix- 
ing and  offering  rates  acted  independently.     The  result  was  a  decided 
lowering  in  the  rates.     Down  to  this  time  the  brokers  had  procured 
the  insurance  required  by  the  defendants  pursuant  to  the  contract. 
Early  in  May,  1898,  the  defendants  informed  the  plaintiff  that 
insurance  was  offered  to  them  by  other  agents  at  a  much  lower  rate 
than  that  specified  in  the  contract.     The  defendants  gave  evidence 
tending  to  show  that  the  brokers  then,  instead  of  standing  upon 
their  rights  under  the  contract  or  asserting  that  defendants  were 
not  entitled  to  the  benefit  of   the  reduction   in  rates,  manifested 
a  willingness  to   furnish   the  insurance   at  fifty  cents  per  hun- 
dred ;   that    defendants   had    been   offered   insurance   as   low   as 
twenty  cents   a   hundred   and   they  informed   plaintiff   that  they 
thought  the  insurance  should   be  furnished   for   thirty  or  forty 
cents  a  hundred ;  that  plaintiff  representing  his  firm  was  unwill- 
ing to  accede  to  this   suggestion   and    insisted  that    no  brokers 
could  furnish  the  insurance  as  low  as  twenty  cents  per  hundred ; 
that  defendants    then   divulged  the  name    of    one   Tynberg   as 
the  broker  who  offered  them  insurance  at  that  rate ;  that  plaintiff, 
therefore,  informed  one  of  the  defendants  that  if  they  would  get 
Tynberg  to  obtain  the  execution  of  an  agreement  and  guaranty 
prepared  by  the  plaintiff,  then  the  defendants  might  give  Tynberg 
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their  insarance ;  that  prior  to  this  time  the  plaintiff  had  prepared  a 
contract  and  guaranty  with  a  view  to  having  defendants  submit 
them  to  another  broker  who  had  tendered  insurance  at  a  low  rate 
and  lie  delivered  this  contract  and  guaranty  to  the  defendants; 
that  tlie  defendants  inclosed  the  same  with  a  letter  to  Tynberg ; 
that  this  letter  was  dictated  in  the  presence  of  the  plaintiff  and  as 
first  dictated  was  to  the  effect  that  if  Tynberg  would  sign  the  con- 
tract and  obtain  the  guaranty  they  would  place  their  insurance 
with  him  ;  that  at  the  plaintiff's  suggestion  the  part  relating  to  plac- 
ing insurance  with  him  was  altered  to  read,  "  we  will  then  take  the 
matter  seriously  into  consideration ; "  that  plaintiff  also  su^ested 
that  both  parties  should  sign  a  waiver  of  cancellation  clause,  but  that 
defendants  would  not  agree  to  this  as  they  never  asked  or  knew 
of  an  insurance  broker  to  do  this  and  the  plaintiff  acquiesced  in  this 
view ;  that  Tynberg  returned  a  typewritten  copy  of  the  contract  to 
the  defendants  executed  by  himself  and  guaranteed  as  suggested  ; 
that  thereupon  one  of  the  defendants  telephoned  the  plaintiff 
informing  him  of  this  fact  and  stating  that  they  would  give  their 
insurance  to  Tynberg ;  that  the  plaintiff  then  for  the  first  time 
claimed  that  this  was  all  for  his  benefit  and  that  the  contract  should 
be  given  for  his  account  and  that  to  this  the  defendants  did  not 
accede  and  subsequently  placed  the  insurance  with  Tynberg.  After 
the  conversation  over  the  telephone  and  before  the  insurance  was 
actually  placed  with  Tynberg,  the  plaintiff  wrote  the  defendants 
asserting  that  the  proposition  to  Tynberg  was  made  merely  to  con- 
vince the  defendants  that  Tynberg's  offer  was  not  made  in  good  faith 
and  requesting  that  no  insurance  be  given  to  Tynberg  or  any  other 
firm  without  consulting  him  and  claiming  that  if  any  orders  were  to 
be  given  to  Tynberg  that  they  should  be  for  the  account  of  the 
plaintiff's  assignors  and  submitting  new  propositions  for  a  reduction 
of  the  rate  by  his  assignors  to  forty  and  fifty  cents  respectively.  At 
the  close  of  the  evidence  the  court  directed  a  verdict  for  plain- 
tiff for  the  difference  between  the  contract  price  of  eighty-three 
cents  per  hundred  and  the  rate  at  which  the  insurance  was  placed 
with  Tynberg  upon  all  insurance  so  placed  for  the  balance  of  the 
contract  period.  Defendants  excepted  to  the  direction  of  a  verdict 
and  requested  to  go  to  the  jury  upon  all  questions  of  fact  and  also 
excepted  to  the  denial  of  this  request. 
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The  appellants  contend  that  the  dissolution  of  the  Tariff  Associa- 
tion dissolved  the  contract,  but  this  claim  is  not  tenable.  They 
obligated  themselves  to  place  all  the  insurance  they  required 
through  the  plaintiff's  assignors  and  to  pay  therefor  at  the  rate  of 
eighty-three  cents  per  hundred.  The  only  contingency  in  which 
the  rate  was  to  be  different  was  the  reduction  of  the  rate  by  "any 
body  of  fire  insurance  companies  (similar  to  a  combination  at  pres- 
ent in  existence  termed  the  Tariff  Association  of  New  York)  or  any 
similar  body  under  any  other  name."  That  event  has  not  trans- 
pired. Therefore,  the  defendants  were  obligated  to  take  the  insur- 
ance and  pay  therefor  the  maximum  rate,  and  plaintiff's  assignors 
could,  if  they  had  so  elected,  have  held  the  defendants  to  their 
contract. 

The  testimony  of  the  plaintiff  controverts  that  offei-ed  by  the 
defendants  to  the  effect  that  if  Tynberg  would  execute  the  agree- 
ment and  obtain  the  guaranty  they  were  at  liberty  to  place  their 
insurance  with  him.  That  question  of  fact  should  have  been  sub- 
mitted to  the  jury  if  its  determination  would  have  been  decisive  of 
the  riglits  of  the  parties.  Assuming  the  evidence  introduced  on 
the  part  of  the  defendants  to  be  true,  as  must  be  assumed  in  view 
of  the  refusal  to  submit  the  questions  of  fact  to  the  jury,  we  think 
the  contract  was  rescinded  and  the  plaintiff  was  not  entitled  to 
recover.  The  rescission  was  by  mutual  consent.  The  consideration 
was  the  release  of  each  party  from  his  liability  under  the  contract 
and  there  was  the  further  consideration  that  the  defendants  were 
induced  to  and  did  write  a  letter  to  and  have  communications  and 
negotiations  with  Tynberg  for  placing  the  insurance.  The  plain- 
tiff's assignors  were  not  at  liberty,  after  making  this  proposition  to  the 
defendants  and  after  it  was  acted  upon  by  the  latter  and  all  the  con- 
ditions upon  which  the  rescission  of  the  contract  was  to  take  effect 
were  complete,  to  withdraw  the  proposition  even  though  the  defend- 
ants bad  not  then  placed  any  of  the  insurance  with  Tynberg  or 
legally  obligated  themselves  so  to  do.  They  at  least  obligated  them- 
selves to  consider  seriously  Tynberg's  offer,  and  they  as  business 
men  could  not  honombly  ask  Tynberg  to  execute  the  contract  and 
procure  the  guaranty  on  the  representation  that  they  would  con- 
sider his  offer  if  they  were  not  at  liberty  to  consider  it  at  all  in  their 
own  behalf. 
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It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  Patterson  and  McLAuaHLiN,  J  J.,  concurred ; 
Ingraham,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Louis  H.  Evans,  Appellant,  v.  John  H.  Wrenn  and  Cuirbkoe 
Buckingham,  Respondents. 

BtoeJdircker  and  etutamer — duplieation  of  orders  to  seU  stock — meaning  of  teords 
'*  ImU  haw  to  let  my  stocks  go"  —  it  is  an  atUhorieation  not  a  direction  —  notice 
of  election  to  exercise  it  is  necessary — ambigwms  instructions  by  a  principal  to  an 
agent  are  at  the  risk  of  the  former — manner  of  execution  of  a  directum  to  sdl 
stock  —  brokers  liable  for  the  misconduct  of  selling  agents  employed  by  them. 

In  an  action  against  certain  stockbrokers,  whose  place  of  business  was  in  Chicago 
and  who  were  represented  in  New  York  city  by  the  brokerage  house  of  Van 
Emburgh  &  Atterbury,  by  a  customer  of  such  stockbrokers,  it  appeared  that 
the  plaintiff's  orders  for  the  purchase  and  sale  of  stocks  were  given  by  him 
directly  to  Van  Emburgh  &  Atterbury,  who  reported  to  the  defendants  at 
Chicago,  by  whom  notices,  etc.,  thereof  were  sent  to  the  plaintiff. 

It  further  appeared  that  defendants  were  carrying  for  the  account  of  the  plaintiff 
2,000  shares  of  Hock  Island,  long,  500  shares  of  Atchison,  long,  and  500  shares 
of  Rubber  preferred,  short;  that  in  response  to  a  telegram  for  more  margins 
the  plaintiff,  who  was  at  the  office  of  Van  Emburgh  &  Atterbury,  telegraphed 
the  defendants,  "I  will  have  to  let  my  stocks  go;  "  that  the  defendants  then 
instructed  Van  Emburgh  &  Atterbury  to  sell  2.000  shares  of  Rock  Island  and  500 
shares  of  Atchison,  and  to  buy  500  shares  of  Rubber  preferred,  without  stating 
that  the  transactions  were  for  the  plaintiff's  account.  The  plaintiff  also  gave 
directly  to  Van  Emburgh  &  Atterbury  two  separate  orders  each  to  sell  500  shares 
of  Rock  Island  and  a  third  order  to  sell  500  shares  of  Atchison.  Upon  the 
transactions  being  reported  to  the  defendants,  the  latter,  without  consulting  the 
plaintiff,  instructed  Van  Emburgh  &  Atterbury  to  buy  1,000  shares  of  Rock 
Island  and  500  shares  of  Atchison. 

EM,  that  the  plaintiff's  telegram,  "  I  will  have  to  let  my  stocks  go,"  authorized 
the  defendants  to  sell  any  Or  all  of  the  plaintiff's  stocks  which  they  Were  carry- 
ing for  him  and  to  cover  the  stocks  which  they  had  sold  for  his  account; 

That  if  the  language  of  the  telegram  was  ambiguous  the  principle  would  apply 
that  Instructions  from  a  principal  to  an  agent  should  be  expressed  in  clear 
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language,  and  that  if  the  language  is  not  plain  and  unequivocal,,  but   is 

fairly  susceptible  of  different  interpretations  and  the  agent  in  fact  is  misled 

and  adopts  and  follows  one  while  the  principal  intended  another,  then  the 

principal  will  be  bound  and  the  agent  will  be  exonerated; 
That  such  telegram  was  an  authorization  and  not  a  direction  to  sell,  and  that,  until 

the  defendants  had  notified  the  plaintiff  of  their  election  to  exercise  the  authority 

contained  in  the  plaintiff's  telegram,  the  plaintiff  was  at  liberty  to  give  orders 

directly  to  Van  Emburgh  &  Atterbury; 
That  the  defendants  must,  therefore,  be  regarded  as  having  sold  the  duplicated 

stocks  for  their  own  account; 
That  when  the  plaintiff  directed  Van  Emburgh  &  Atterbury  to  sell  500  shares  of 

stock,  the  defendants  did  not  contract  to  sell  those  shares  in  one  block,  but  in 

the  ordinary  manner,  viz.,  in  100-share  lots; 
That  the  defendants,  although  personally  innocent,  were  chargeable  with  the 

misconduct  of  brokers,  employed  to  sell  stock  for  the  account  of  the  plaintiff, 

in  selling  such  stock  to  themselves. 

Appeal  by  the  plaintiff,  Lonis  H.  Evans,  from  a  judgment  of  the 
Supreme  Conrt  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  24th  day  of  Septem* 
ber,  1903,  upon  the  report  of  a  referee. 

Alfred  B.  Cruikshcmk^  for  the  appellant. 

F.  W.  M.  Outcheon^  for  the  respondents. 

Jndgment  affirmed,  with  costs,  on  the  opinion  of  the  referee. 

The  following  is  the  opinion  of  James  L.  Bishop,  Esq.,  Bef eree : 

Bishop,  Beferee : 

This  controversy  grows  out  of  certain  transactions  in  stocks  which 
occurred  on  May  9,  1901,  at  the  time  of  the  so-called  Northern 
Pacific  panic. 

The  defendants  are  stockbrokers  and  members  of  the  New  York 
Stock  Exchange,  having  a  place  of  business  at  Chicago,  and  repre- 
sented at  New  York  by  the  stock  brokerage  house  of  Van  Emburgh 
&  Atterbury. 

For  some  time  prior  to  the  transactions  in  controversy  the  plain- 
tiff had  been  dealing  in  stocks  at  New  York  through  the  defend- 
ants, the  transactions  being  conducted,  however,  through  Van 
Emburgh  &  Atterbury  as  their  representatives.  The  orders  for 
the  sales  and  purchases  of  stock  were  given  direct  to  Van  Emburgh 
&  Atterbury,  and  were  executed  by  them.    They  reported  the 
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transactions  to  tlie  defendants  at  Chicago,  and  the  accounts  were 
kept  at  Chicago  from  which  place  the  usual  notices  and  statements 
of  tlie  transactions  were  sent  by  the  defendants  to  the  plaintiff. 
The  relation  between  the  plaintiff  and  the  defendants  was  that  of 
customer  and  broker,  although  Van  Emburgh  &  Atterbury  were 
constituted  agents  to  receiFe  and  execute  the  plaintiff^s  orders  on 
behalf  of  the  defendants. 

All  the  sales  and  purchases  which  are  the  subject  of  this  inquiiy 
were  made  at  the  New  York  Stock  Exchange  under  the  rules  and 
customs  of  the  exchange. 

On  the  9th  of  May,  1901,  at  the  opening  of  the  market,  the 
defendants  were  carrying  for  the  plaintiff  2,000  shares  of  the  stock 
of  the  Chicago,  Eock  Island  and  Pacific  Railroad  Company  and  500 
shares  of  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company 
long,  and  500  shares  of  the  preferred  stock  of  the  United  States 
Rubber  Company  short. 

At  the  prices  bid  for  these  stocks  at  the  opening  of  the  market  on 
that  day  the  plaintiff  would  have  had  a  credit  balance  of  about 
$28,000  with  the  defendants ;  that  is,  if  his  long  stocks  had  then 
been  sold  and  his  short  stocks  bought  in  to  cover,  the  defendants 
would  have  been  indebted  to  him  in  about  that  sum. 

The  panic  which  occurred  on  that  day  was  of  short  duration.  It 
commenced  after  eleven  o'clock  and  did  not  last  beyond  noon. 
There  was  a  sudden  —  almost  instantaneous  —  drop  in  prices  and  an 
almost  immediate  recovery.  It  was  during  this  extraordinary  break 
in  prices  that  the  transactions  in  question  took  place. 

The  plaintiff  was  at  the  office  of  Van  Emburgh  &  Atterbury  at 
the  opening  of  the  exchange,  and  remained  there  until  about  twelve 
o^clock.  He  was  then  absent  for  a  short  time,  but  returned  and 
remained  until  the  closing  of  the  exchange.  The  offices  of  the 
defendants  at  Chicago  were  connected  with  the  offices  of  Van 
Emburgh  &  Atterbury  in  New  York  by  direct  wire.  The  tele- 
graph operators  at  the  respective  offices  were  in  the  habit  of  noting 
upon  the  back  of  dispatches  tlie  hour  at  which  they  were  sent  or 
received.  At  eleven  twenty-five  a.  m.  (I  refer  in  every  instance 
to  New  York  time)  the  defendants  telegraphed  to  the  plaintiff,  at 
Van  Emburgh  &  Atterbury's  offices,  over  this  wire,  "  Please  give 
UB  something."    This  dispatch  was  communicated  to  the  plaintiff 
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and  he  nnderstood  it  to  be  a  request  that  he  should  famish  addi- 
tional margins  on  his  account.  His  statement  is  that  he  saw  a  dis- 
patch reading,  as  he  remembers  it,  "  How  about  more  margin  ?  *' 
It  was  on  the  telegraph  operator's  desk.  He  states  that  when  he 
saw  it  he  said,  in  the  presence  of  Mr.  Louis  Atterbury,  the  manager 
of  the  office  of  Van  Emburgh  &  Atterbury,  "  I  guess  I  will  have  to 
let  some  of  my  stocks  go."  The  operator  sent  a  dispatch  in  reply, 
at  eleven  twenty-eight  a.  m.,  reading  as  follows :  "  I  will  have  to  let 
my  stocks  go." 

I  am  satisfied  from  the  evidence  bearing  upon  the  subject  that 
the  dispatch  was  sent  in  the  language  used  by  the  plaintiff.  It 
is  extremely  probable,  however,  that  the  plaintiff  had  in  mind  that 
he  would  sell,  as  had  been  his  custom,  through  Van  Emburgh  & 
Atterbury,  so  much  of  his  stocks  as  might  be  necessary,  but  the 
language  in  which  he  expressed  himself  was,  I  am  satisfied,  the 
language  of  the  dispatch.  I  think  this  is  convincingly  established 
by  the  subsequent  transactions  and  communications  between  the 
parties. 

Within  four  or  five  minutes  after  the  sending  of  this  dispatch, 
the  defendants  telegraphed  to  Van  Emburgh  &  Atterbury,  "  Sell 
2,000  R.  I, ;  600  Atch.  Com.,"  which  was  received  and  reported  by 
the  operator  as  an  order  to  sell  the  stocks  at  the  market,  and  a  min- 
ute later  the  defendants  telegraphed  instructions  to  buy  500  Rubber 
preferred.  These  orders  were  transmitted  by  Van  Emburgh  & 
Atterbury  to  the  floor  of  the  exchange  for  execution. 

Shortly  after  receiving  the  dispatch  calling  for  more  margins  the 
plaintiff  placed  an  order  with  Van  Emburgh  &  Atterbury  for  the 
sale  of  500  Rock  Island,  and  a  little  later  for  the  sale  of  another 
block  of  600  Rock  Island.  He  also  gave  an  order  for  the  sale  of 
500  Atchison,  but  he  is  not  clear  just  when  that  sale  was  ordered, 
and  in  the  view  of  the  case  which  I  have  taken,  I  do  not  think  it  is 
important. 

These  orders,  given  directly  by  plaintiff  to  Van  Emburgh  & 
Afterbury,  were  also  transmitted  by  them  to  the  floor  of  the 
exchange  for  execution,  and  the  particular  sales  made  on  these 
orders  have  been  identified. 

At  about  eleven  forty-two  a.  m.  Van  Emburgh  &  Atterbury, 
having  received  a  report  of  sale  of  500  shares  of  Rock  Island  in 
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four  parcels,  three  of  100  each  and  one  of  200,  telegraphed  the 
defendants  a  report  of  these  sales  on  account  of  Evans.  This 
appears  to  have  led  the  defendants  to  infer  that  sales  were  being 
made  on  the  plaintiff's  account,  both  on  their  order  and  on  his 
direct  orders  given  at  New  York.  In  any  event,  they  forthwith 
telegraphed  as  follows :  "  We  sent  order  to  sell  2,000  R.  I.  &  500 
Atch,  Com.  &  to  buy  500  Rubber  pfd.  This  was  acct.  Evans.  If 
he  is  giving  the  orders  there  don't  duplicate  and  fix  it  up."  To 
which  Van  Emburgh  &  Atterbury  replied,  "  Evans  has  sold  1,000 
R,  I.  and  500  Atch.,  so  they  have  been  duplicated,"  to  which  the 
defendants  replied,  "  Buy  them  back  at  once  if  he  did  not."  In 
the  meantime  all  the  orders  sent  into  the  exchange  had  been  exe- 
cuted, with  the  result  that  sales  had  been  made  on  the  order  of 
.  defendants  of  2,000  Rock  Island  and  500  Atchison  common,  and 
on  the  direct  order  of  plaintiff  of  1,000  Rock  Island  and  500 
Atchison  common,  and  a  purchase  of  500  Rubber  preferred  had 
been  made. 

In  reply  to  the  last  dispatch  from  the  defendants  Van  Emburgh 
&  Atterbury  telegraphed,  "  We  will  then  buy  1,000  R.  I.  &  500 
Atch.  at  market.  Is  that  O.  K. ; "  to  which  the  defendants  replied, 
"  Then  buy  only  1,000  R.  I.  and  500.  Atch.  Com.  as  that  is  all  you 
reported  as  given  to  you  by  him." 

This  order  to  buy  was  also .  transmitted  to  the  floor  of  the  stock 
exchange  and  was  there  executed. 

The  plaintiff  testifies  that  after  he  had  given  the  orders  to  Van 
Emburgh  &  Atterbury  to  sell  1,000  Rock  Island  and  500  Atchison, 
he  was  informed  by  Louis  Atterbury  that  the  defendants  had  given 
an  order  to  sell  all  his  stock,  and  that  the  stock  had  been  sold. 

At  about  twelve  forty-five  p.  m.  the  plaintiff  telegraphed  to  the 
defendants  as  follows:  "I  had  sold  some  R,  I.  &  Atch.  before 
your  message  came.  When  your  message  was  received  asking  for 
money  said  I  would  sell  stock,"  to  which  the  defendants  replied, 
"We  have  bot.  the  500  Rubber  pfd.  We  supposed  from  your 
message  that  you  wanted  to.  close  your  acct."  The  plaintiff  then 
telegraphed,  "  What  prices  did  you  get  on  my  acct.  ? "  to  which 
the  defendants  replied,  "  V.  &  A.  sold  on  your  direct  order  100  R. 
I.  141 ;  100,  UOi ;  100,  134  ;  200,  133 ;  500,  125  ;  500  Atch.  60. 
We  sold  1,000  R.  I.  in  addition  at  130  &  bought  300  Rubber  pfd. 
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62f  A  200  at  63."  They  subsequently  telegraphed  to  the  plain- 
tiff as  follows :  "  When  you  wired  us  first  this  morning  you  ought 
to  have  let  us  know  that  you  were  giving  some  orders  to  V.  &  A. 
yourself,  direct.  You  said  nothing  whatever  about  it.  Merely 
said,  I  will  have  to  let  my  stocks  go.  So  we  wired  V.  &  A,  to  sell 
-them  and  the  result  was  very  disastrous  loss  on  the  1,000  E.  I.  and 
600  Atch.  that  we  had  to  buy  back.  What  can  we  expect  on  the 
balance  of  your  acct.  ?  Ans."  The  plaintiff  answered,  "  I  wired 
you  that  I  would  sell  my  stocks,  in  fact,  had  sold  some  of  them 
before  your  message  asking  for  margins  arrived,"  to  which  the 
defendants  replied,  "  No,  if  you  had  said  you  would  sell  them  we 
would  have  understood  it  and  avoided  this  bad  loss  in  having  to 
buy  back  same,  but  you  said,  '  I  will  have  to  let  my  stocks  go,'  and 
we  presumed  you  were  looking  to  us  to  give  the  orders." 

Later  in  the  day  the  plaintiff  telegraphed  to  the  defendants, 
"  I  repudiate  your  orders  to  Van  Emburgh  &  Atterbury  to  sell  my 
stocks  to-day,"  and  on  the  next  day,  before  the  opening  of  the 
market,  he  telegraphed  to  them,  "  I  demand  that  you  sell  at  the 
market  to-day  one  thousand  R.  I.  and  buy  five  hundred  Rubber 
preferred.     Send  statement." 

One  of  the  orders  for  the  sale  of  600  Bock  Island  given  by  the 
plaintiff  to  Van  Emburgh  &  Atterbury  was  intrusted  for  execution 
to  one  La  Montague,  a  broker  on  the  floor  of  the  exchange.  He 
bought  all  these  shares  on  his  own  account  at  125.  Upon  ascertain- 
ing this  the  defendants  voluntarily  credited  the  plaintiff's  account 
with  these  shares  and  afterwards  sold  them  on  the  plaintiff's  order 
at  168^.  Another  of  the  orders  for  the  sale  of  500  Rock  Island, 
given  by  the  plaintiff  to  Van  Emburgh  &  Atterbury,  waa  intrusted 
for  execution  to  C.  D.  Belden,  a  broker  on  the  floor  of  the  exchange. 
He  sold  these  shares  in  lots,  to  wit,  100  at  141,  100  at  140^,  100 
at  134  and  200  at  133.  Of  the  latter  100  was  taken  by  Belden  on 
his  own  account,  and  it  seems  to  be  conceded  that  the  plaintiff's 
acconnt  should  be  credited  with  these  100  shares.  But  the  plaintiff 
insists  that  the  sale  of  the  entire  500  shares  was  effected  by  the 
wrongful  act  of  Belden  in  taking  over  100  shares  on  his  own 
acconnt,  and  that  he  is  entitled  to  a  credit  for  the  entire  500  shares. 

The  plaintiff  claims  that  he  has  sustained  damages  by  reason  of 
the  unauthorized  sale  of  either  1,500  or  1,100  shares  of  Bock  Island, 
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depending  upon  whether  he  is  to  be  credited  with  the  prices  realized 
on  the  above-mentioned  400  shares  sold  throngh  Belden. 

The  basis  of  the  plaintiff's  contention  is  tliat  the  defendants  had 
no  autliority  to  sell  for  him  any  other  stocks  than  those  for  which 
he  gave  direct  orders  through  Van  Embnrgh  &  Atterbury.  The 
defendants,  on  the  other  hand,  contend  that  they  were  author- 
ized by  the  plaintiff's  first  telegram  to  sell  all  his  stock,  and  to  close 
ont  his  account,  and  that  they  promptly  proceeded  to  give  orders  to 
that  effect,  which  were  executed,  and  that  the  plaintiff  thereafter 
had  no  authority  to  give  orders  to  Van  Embnrgh  &  Atterbnry  to 
sell  through  the  defendants,  and  that  since  the  order  so  given  by 
the  plaintiff  rendered  it  necessary  for  them  to  buy  back  the  stocks 
which  the  plaintiff  had  ordered  to  be  sold,  the  plaintiff  should  be 
chargeable  with  the  loss  which  resulted  therefrom. 

If  the  plaintiff's  contention  is  right,  he  is  entitled  to  recover  a 
considerable  sum  from  the  defendants,  since  if  the  sales  which  were 
irregularly  made  are  eliminated,  he  is  entitled  to  be  credited  with 
prices  so  much  higher  as  to  turn  the  balance  of  the  account  consid- 
erably in  his  favor. 

If  the  defendants'  contention  is  correct,  the  plaintiff  is  indebted  to 
them,  and  they  are  entitled  to  recover  upon  one  or  the  other  of  the 
counterclaims  which  they  have  set  up. 

The  first  question  to  be  determined  is  the  effect  to  be  given  to  the 
plaintiff's  telegram,  "  I  will  have  to  let  my  stocks  go."  I  am  of 
opinion  that  the  plain  import  of  these  words,  in  the  light  of  the  sit- 
uation of  the  parties,  was  to  authorize  the  defendants  to  sell  any  or 
all  of  the  plaintiff's  stocks  which  they  were  carrying  for  him  and  to 
cover  the  stocks  which  they  had  sold  for  his  account. 

As  I  have  already  intimated,  the  plaintiff  may  not  have  under- 
stood the  full  import  of  this  message  when  he  sent  it,  but  the  mes- 
sage must  be  given  effect  according  to  the  language  used,  and  not 
according  to  the  thought  which  may  have  remained  unexpressed  in 
the  mind  of  the  plaintiff. 

Even  if  the  language  employed  be  considered  ambiguous,  it  is  sus- 
ceptible of  an  interpretation  to  the  effect  that  the  defendants  should 
let  the  stocks  which  they  were  carrying  for  the  plaintiff  go ;  that  ia, 
that  they  should  sell  them.  The  principle  would  then  apply  that 
instructions  from  a  principal  to  an  agent  should  be  expressed  in 
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•clear  language,  and  that  if  not  expressed  in  ^^  plain  and  unequivocal 
terms,  but  the  language  is  fairly  susceptible  of  different  interpreta- 
tions and  the  agent  in  fact  is  misled  and  adopts  and  follows  one, 
while  the  principal  intended  another,  then  the  principal  will  be 
bound  and  the  agent  will  be  exonerated."  (  Winne  v.  Niagara  Fire 
Ins.  Co.,  91 N.  Y.  185, 192,  citing  Story's  Agency,  §  74.)  (See,  also, 
Irdamd  v.  LivingatoUj  L.  K.  5  H.  L.  416 ;  1  Am.  &  Eng.  Ency, 
of  Law  [2d  ed.],  1001.) 

The  telegram  which  we  have  interpreted  as  an  authority  to  the 
defendants  to  sell  did  not,  however,  terminate  the  authority  which 
the  plaintiff  had  to  sell  through  Van  Emburgh  &  Atterbury.  It 
was  an  authorization  and  not  a  direction.  The  defendants  had  at 
most  an  option  to  sell,  which,  until  its  exercise  was  communicated 
to  the  plaintiff,  was  not  inconsistent  with  a  continuance  of  dealings 
by  the  plaintiff  through  Van  Emburgh  &  Atterbury.  When  the 
defendants  ordered  the  sale  of  2,000  Rock  Island  and  500  Atchison 
common,  they  did  not  make  known  that  it  was  on  Evans'  account. 
If  they  had  done  so,  all  danger  of  duplicating  orders  would  have 
been  avoided,  and  it  was  not  until  after  the  plaintiff  had  given  his 
orders  for  the  sale  of  1,000  Rock  Island  and  500  Atchison  common, 
and  they  had  been  accepted  through  Van  Emburgh  &  Atterbury, 
that  the  defendants  communicated  the  fact  that  their  order  for  the 
6ale  of  2,000  Rock  Island  and  500  Atchison  common  was  for  the 
plaintiff's  account.  So  it  happened  that  they  sold  1,000  Rock 
Island  and  500  Atchison  in  excess  of  the  stocks  which  they  were 
carrying  for  plaintiff.  It  seems  to  me  that  as  to  these  duplicated 
stocks,  the  defendants  must  be  regarded  as  having  sold  them  for 
their  own  account.  It  is  quite  clear  that  at  that  time  they  consid- 
ered this  to  be  the  situation,  since  they  at  once  ordered  Van 
Emburgh  <fe  Atterbury  to  purchase  1,000  Rock  Island  and  500 
Atchison  to  cover  tlie  excessive  sales  of  these  stocks.  No  authority 
was  sought  from  or  given  by  the  plaintiff  for  the  purchase  of  these 
stocks,  and  the  defendants  did  not  then  take  the  position  that  they 
had  bought  these  stocks  for  account  of  the  plaintiff,  or  that  they 
had  sold  the  excess  1,000  Rock  Island  and  500  Atchison  for  his 
account.  On  the  contmry,  when  the  plaintiff  telegraphed,  "  What 
prices  did  you  get  on  my  acct.i"  the  defendants  replied,  at  one 
App.  Div.— Vol.  XCIII.        23 
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twenty-five  p.  m.,  that  they  had  sold  on  his  direct  order  100  Rock 
Island  at  141,  100  at  140*,  100  at  134,  200  at  135,  500  at  125  and 
500  Atchison  common  at  60,  adding:  "We  sold  1,000  R.  I.  in 
addition  at  130,"  and  in  the  account  which  they  rendered  to  the 
plaintiff  on  May  tenth  they  credited  him  with  the  stocks  mentioned  in 
their  telegram  and  neither  credited  nor  charged  him  with  the  excess 
1,000  Rock  Island  and  500  Atchison,  which  they  had  bought  and  sold. 
Indeed,  it  was  not  until  the  account  which  was  rendered  on  the 
eighteenth  of  July  subsequent  that  they  credited  him  with  the 
duplicate  sales  and  charged  him  with  the  purchase  of  the  1,000 
Rock  Island  and  500  Atchison. 

I  am  satisfied  that  the  account  as  rendered  on  May  tenth  is  a  cor- 
rect account  of  the  transactions  between  the  parties,  except  so  far 
as  it  is  to  be  corrected  by  reason  of  the  misconduct  of  La  Montague 
and  Belden  in  taking  over  for  their  own  account  the  stocks  which 
they  were  directed  to  sell.  This  misconduct  is  chargeable  to  the 
defendants,  although  they  were  personally  innocent.  So  far  as  the 
La  Montague  stock  is  concerned,  they  have  acquiesced  in  the  obli- 
gation, and  have  credited  the  plaintiff  with  500  shares  of  stock  in 
this  transaction.  These  stocks  were  subsequently  sold  at  168f .  Aa 
to  the  Belden  sale,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
be  credited  with  the  100  shares  sold  by  Belden  to  himself.  This  sale 
was  made  at  130.  The  plaintiff  did  not  learn  that  this  sale  had 
been  made  by  Belden  to  himself  earlier  than  June,  1901.  The 
price  of  Rock  Island  during  the  month  of  June  went  as  high  aa 
175^.  The  plaintiff  disaffirmed  the  sale  apparently  as  early  ss  June 
6,  1901.  On  that  day  and  the  next  the  stock  sold  at  173.  I  think 
the  plaintiff  is  entitled  to  be  credited  with  the  value  of  the  stock  at 
173. 

As  to  the  other  400  shares  of  stock  sold  through  Belden,  I  am  of 
opinion  that  these  sales  are  not  open  to  objection.  The  sales  were 
made  in  four  distinct  lots  of  100  shares  each.  The  purchasers  are 
identified  by  Mr.  Belden,  and  the  plaintiff  has  not  succeeded  in 
showing  that  any  of  these  purchases  were  in  any  respect  irregular. 

The  plaintiff  contends  that  the  order  was  for  the  sale  of  the  entire 
block  of  500  shares,  and  that  since  the  sale  of  a  portion  was  fraud- 
ulent, the  sale  of  the  entire  amount  may  be  repudiated.  It  doea 
not  appear  that  the  defendants  contracted  to  sell  the  500  shares 


Digiti 


ized  by  Google 


EVANS  V.  WRENN.  355 

App.  Div.]  FmsT  Dbfartmbnt,  April,  1904u 

as  an  entirety,  but,  on  the  contrary,  it  must  be  assumed  that  they 
took  the  order  with  the  expectation  of  filling  it  in  the  ordinary 
way,  by  sales  of  100-share  lots.  {Marye  v.  StrottsSy  5  Fed.  Rep. 
483.) 

Moreover,  the  sales  were  reported  to  the  plaintiff  immediately 
after  they  were  made,  and  no  objection  was  taken  by  him  that  they 
had  been  made  in  lots  of  100  shares  each.  He  acquiesced  in  the 
mode  of  sale  adopted,  and  he  should  not  now  be  permitted  to  repu- 
diate the  sales  on  that  ground,  to  the  prejudice  of  the  defendants. 

Crediting  the  plaintiff  with  500  shares  of  Rock  Island  at  168}- 
and  100  shares  at  173,  the  account  shows  an  indebtedness  of  the 
plaintiff  to  the  defendants  in  the  sum  of  eight  thousand  three  hun- 
dred and  fifty-seven  and  93/100  $8,357.93  dollars,  with  interest, 
for  which  the  defendants  are  entitled  to  a  judgment  against  the 
plaintiff. 
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Thomas  W.  Eldredge,  Appellant,  v,  Kate  P.  Mathews,  as 
Administratrix,  etc.,  of  James  F.  Mathews,  Deceased, 
Bespondent 

Motion  that  a  question  of  fact  be  submitted  to  the  jury — it  is  seasonable  when  mads 
after  the  direction  of  a  verdict. 

Where,  at  the  close  of  the  evidcDce,  both  parties  move  for  the  direction  of  a  ver- 
dict, a  motion  made  by  the  plaintiff,  after  the  court  has  directed  a  verdict  in 
favor  of  the  defendant,  for  leave  to  go  to  the  jurj  upon  a  disputed  question  of 
fact,  is  seasonably  made. 

Appeal  by  the  plaintiff,  Thomas  W.  Eldredge,  from  a  judgment 
of  the  Snpreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  connty  of  Westchester  on  the  17th  day  of 
January,  1903,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  conrt  after  a  trial  at  the  Westchester  Trial  Term, 

J.  M.  Fiero^  for  the  appellant. 

John  Vernou  Boitvier^  Jr,j  for  the  respondent. 

Pee  Curiam  : 

This  is  an  action  upon  a  promissory  note  for  $2,500  made  by  the 
defendant's  intestate  on  June  1,  1886,  at  Denver,  in  Colorado,  while 
the  maker  was  a  resident  of  that  State.  The  cause  of  action  upon 
the  note  accrued  on  March  1,  1889.  The  maker  died  in  New  York 
January  7,  1899  ;  the  note  and  claim  thereon  were  assigned  to  the 
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plaintiff  on  February  6,  1900,  and  this  action  was  commenced  ten 
days  later. 

The  defense  was  the  Statute  of  Limitations.  At  the  close  of  the 
evidence  on  both  sides  the  plaintiff  moved  for  the  direction  of  a 
verdict  on  the  ground  that  the  defense  had  not  been  made  out,  and 
the  defendant  moved  to  dismiss  the  complaint  upon  the  ground, 
among  others,  that  the  evidence  showed  without  contradiction  that 
from  1888  up  to  the  time  of  his  death  in  1899  the  decedent  was  a 
resident  of  the  State  of  New  York.  The  court  thereupon  directed 
a  verdict  for  the  defendant.  The  plaintiff  excepted  to  the  direction 
and  asked  to  go  to  the  jury  upon  the  question  of  the  residence  of 
the  decedent  within  the  State  of  New  York  for  six  years  preceding 
the  7th  day  of  January,  1899. 

The  testimony  was  conflicting  as  to  the  time  when  the  maker  of 
the  note  became  a  resident  of  this  State  and  as  to  the  duration  of 
his  residence  here.  It  was  the  contention  of  the  plaintiff  that  the 
decedent  had  lived  in  Denver,  Col.,  up  to  about  1889,  and  sub- 
sequently in  Mexico  and  Texas  up  to  October  1,  1896,  when  he 
became  a  resident  of  the  city  of  New  York  at  No.  80  Madison 
avenue.  If  the  jury  had  found  such  to  be  the  fact,  the  finding 
would  have  defeated  the  defense  of  the  Statute  of  Limitations.  We 
think  there  was  testimony  which,  if  credited  by  the  jury,  would 
have  sustained  a  conclusion  in  accordance  witli  this  contention  in 
behalf  of  the  plaintiff,  and,  therefore  that  it  was  error  to  deny  the 
request  of  his  counsel  to  submit  that  question.  The  request  was 
Beasonably  made  {CuUinan  v.  FurthmomUy  70  App.  Div.  110),  and 
in  view  of  the  conflicting  evidence  on  the  question  of  the  residence 
of  the  maker  of  the  note  should  have  been  granted. 
For  this  reason  the  judgment  must  be  reversed. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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Annib  Stblz,  Respondent,  v,  Fbedebiok  Yan  Dusen,  Appellant. 

Landlord  and  tenant  —  breach  of  a  contract  to  repair,  caueing  penonal  ir^riet. 

An  agreement  by  a  lessor  to  repair  the  demised  premises  creates  a  purely  con- 
tractual relation,  and  his  failure  to  perform  such  agreement  will  not  render 
him  liable  in  damages  for  personal  injuries  sustained  by  the  lessee's  wife  in 
consequence  of  such  failure. 

Appeal  by  the  defendant,  Frederick  Van  Dusen,  from  a  judg- 
ment of  the  City  Court  of  the  city  of  Mount  Vernon  in  favor  of  the 
plaintiff,  entered  in  the  oflBce  of  the  clerk  of  said  court  on  the  17th 
day  of  June,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  15th  day  of  July,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

J.  Mortimer  BeU^  for  the  appellant. 

Stephen  «/.  Stihoelly  for  the  respondent. 

WlLLABD  BaBTLETT,  J. I 

The  plaintiff's  husband  leased  from  the  defendant  an  entire  house 
in  the  city  of  Mount  Vernon.  The  plaintiff  resided  with  her  hue- 
band  in  this  dwelling.  She  brought  this  action  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  the  breaking  of  the 
flooring  of  the  stoop  in  front  of  the  house,  alleging  that  said  floor- 
ing had  been  rotten  and  out  of  repair  for  more  than  a  year,  and 
that  her  injuries  were  caused  by  the  carelessness  and  negligence  of 
the  defendant  in  refusing  and  neglecting  to  repair  the  dangerous 
and  defective  flooring  aforesaid.  Upon  the  trial  plaintiff's  husband 
testified  that  he  called  the  defendant's  attention  to  the  condition  of 
the  stoop  and  that  the  defendant,  before  the  plaintiff  and  her  hus- 
band moved  into  the  house,  promised  to  repair  and  put  in  a  whole 
new  stoop.  Tlie  gravamen  of  the  plaintiff's  cause  of  action  was 
the  defendant's  failure  to  fulfill  this  promise  to  repair. 

No  action  for  negligence  was  maintainable  on  this  basis,  and  the 
complaint  ought  to  have  been  dismissed.  Assuming  the  making  of 
the  alleged  agreement  to  repair,  the  breach  thereof  did  not  confer 
upon  the  tenant  or  his  wife  any  right  of  action  based  upon  negli- 
gence.   The  relation  between  the  parties  to  the  agreement   was 
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purely  contractual,  and  the  violation  of  the  contract  by  the  land- 
lord did  not  create  any  liability  in  tort.  {Schick  v.  JF'leischhcmery 
26  App.  Div.  210  and  cases  there  cited.) 

The  authorities  relied  upon  by  the  respondent  are  readily  distin- 
^nishablcy  most  of  them  being  cases  in  which  the  landlord  had 
rented  only  a  part  of  the  building  to  the  tenants  therein,  but  had 
retained  control  over  other  parts,  the  law  consequently  imposing 
upon  him  the  care  thereof  for  the  benefit  of  all  the  tenants. 

The  judgment  should  be  reversed. 

All  concurred. 

Judgment  and  order  of  the  City  Court  of  Mount  Vernon  reversed 
and  new  trial  ordered,  costs  to  abide  the  event. 


Eliza   C.  Pabdikoton,  Respondent,  v.  Abbahah    Abkaham  and 
Others,  Appellants. 

Jfegliffenee — liability  of  the  ownsn  of  a  department  store  to  a  person  struck  by  a 

smnging  door. 

In  an  action  to  recover  damages  for  personal  injuries  it  appeared  that  the 
defendants  were  proprietors  of  a  department  store,  the  entrance  to  which  was 
fitted  with  swinging  spring  doors;  that  while  the  plaintiff  was  coming  out  of 
the  store,  another  person,  who  bad  preceded  her  through  one  of  the  doors,  let 
the  door  swing  back  and  strike  the  plaintiff. 

The  proof  showed  that  similar  doors,  with  springs  of  the  same  or  greater 
strength,  were  in  use  at  numerous  like  establishments. 

Eeld,  that  a  Judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed,  as  the  plaintiff's  injuries  could  not  be  attributed  to  any  fault  on  the 
part  of  the  defendants,  but  rather  to  the  hasty  carelessness  of  a  third  person, 
over  whose  movements  and  conduct  they  had  no  control. 

Woodward  and  Hooker,  JJ.,  dissented. 

Appeal  bj  the  defendants,  Abraliam  Abraham  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of 
March,  1903,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  13th  day  of  March, 
1903,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 
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George  Gordon  BatUe^  for  the  appellants. 

George  G.  Reynolds^  for  the  respondent. 

WlLLARD  BarTLETT,  J.  \ 

The  plaintiff  was  injured  by  being  struck  by  a  swinging  door,  as 
she  was  coming  out  of  the  department  store  of  the  defendants.  In 
her  complaint  she  alleges  that  "  in  consequence  of  the  negligent, 
unsafe  and  improper  construction,  arrangement  and  management  of 
said  door  and  of  the  springs  attached  thereto,  said  door  swung  back 
with  great  and  dangerous  force  and  struck  the  plaintiff  a  violent 
blow  on  the  head  and  body."  She  testifies  that,  as  she  started  to  go 
out,  the  door  was  open,  and  just  as  she  reached  the  sill,  a  woman 
who  was  ahead  of  her  left  the  door  and  it  flew  back  and  knocked 
her  down.  The  only  other  witness  who  testifies  to  actually  having 
seen  the  accident  was  at  the  time  a  footman  in  the  service  of  the 
defendants.  He  describes  what  happened  as  follows:  "At  the 
time  that  she  was  struck  neither  of  those  doors  was  fastened  back 
any  way.  They  were  both  swinging,  unless  in  the  warm  weather 
they  would  be  fastened  back.  I  saw  the  person  who  came  out  just 
before  her.  She  was  a  lady,  and  I  saw  her  push  the  door  in  full 
force,  and  the  other  lady  that  was  coming  out  back,  she  was  like 
turned  and  looking  at  something  in  the  show  window  and  the  door 
struck  Mrs.  Pardington."  It  is  quite  apparent  from  all  the  testi- 
mony concerning  the  occurrence  that  the  motion  of  the  door  at  the 
time  it  hit  the  plaintiff  was  due  to  the  action  of  some  other  visitor 
to  the  store,  who  pushed  open  the  door  and  let  it  swing  back  upon 
the  plaintiff  just  as  she  reached  the  threshold. 

For  this  action  the  defendants  are  not  responsible,  nor  does  it 
seem  to  mo  that  they  can  be  held  liable  for  negligence  on  the 
ground  that  the  construction  or  arrangement  or  management  of  the 
swinging  doors  was  improper  or  unsafe.  The  proof  showed  that 
similar  doors,  with  springs  of  the  same  or  greater  strength,  are  in 
use  at  numerous  like  establishments  in  the  borough  of  Brooklyn 
and  the  borough  of  Manhattan.  There  does  not  appear  to  be  any- 
thing about  their  construction  or  operation  to  make  them  dangerous 
to  the  customers  of  a  department  -store,  provided  ordmary  and 
reasonable  care  is  exercised  in  their  use.  That  it  impossible  to  use 
them  so  as  to  injure  others  is  demonstrated  by  this  very  accident ; 
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bnt  carelessness  in  the  use  of  any  form  of  door  may  inflict  injury 
upon  one  who  happens  to  be  sufficiently  near  it. 

No  doubt  the  plaintiff  has  been  the  victim  of  a  lamentable  acci- 
dent, but  it  is  attributable,  as  it  seems  to  me,  not  to  any  fault  of  the 
defendants,  but  rather  to  the  hasty  carelessness  of  a  third  person 
over  whose  movements  and  conduct  they  had  no  control. 

In  my  opinion,  therefore,  the  plaintiff  has  failed  to  make  out  a 
cause  of  action,  and  the  defendants  are  entitled  to  a  reversal  of  the 
judgment. 

All  concurred,  except  Woodward  and  Hookek,  JJ.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Henry  J.  Dubois,  Eespondent,  v.   John    N.   Williamson, 

Appellant. 

EHdenee  —  fnhat  U  objectionable  as  calling  for  matters  of  opinion  or  the  toitnesiT 
condvsions  or  for  matter  already  testified  to  by  the  mtness. 

In  an  action  brought  to  recover  the  value  of  materials  furnished  and  labor  per- 
formed by  the  plaintiff  in  constructing  driven  wells  for  the  defendant^  the 
following  testimony  was  given  by  the  plaintiff  on  his  direct  examination : 
"Q.  Did  they  work  well?  A.  Yes.  sir;  pumped  free  and  all  right  a  good 
quantity  of  water."  Upon  the  defendant's  redirect  examination  the  following 
questions  propounded  to  him  were  excluded:  "  Q.  What  has  been  the  value  of 
these  wells  to  you?"  ''Q.  Have  you  been  able  to  use  them  at  all?"  "Q. 
Have  you  ever  been  able  to  use  any  water  from  these  wells? "  '*  Q.  Have  you 
ever  used  any  water  from  these  wells?  " 

Bdd,  that  the  first  three  questions  propounded  to  the  defendant  were  objeetion- 
able,  in  that  they  called  for  matters  of  opinion  or  conclusions  of  the  witness 
and  not  for  statements  of  fact,  and  that  the  fourth  question  propounded  to 
him  was  properly  ruled  out  because  the  defendant  had  already  testified  that 
he  had  not  used  any  of  the  water  from  the  wells. 

Appeal  by  the  defendant,  John  N.  Williamson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Suffolk  on  the  6th  day  of  March, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  8th  day  of  April,  1903,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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Frederic  JS.  KeUogg  [^Everett  J.  EsseUtyn  with  him  on  the  brief], 
for  the  appellant. 

WiUard  N.  Baylisy  for  the  respondent. 

WiLLABD  BaBTLBTT,  J.  I 

The  plaintiflF  in  this  action  recovered  a  verdict  of  $1,208.05  as  the 
value  of  materials  furnished  and  labor  performed  by  him  under  a 
contract  with  the  defendant  for  the  construction  of  a  number  of 
driven  wells  on  the  defendant's  property  at  Little  Neck,  in  Sufiolk 
county.  The  principal  issue  litigated  upon  the  trial  and  submitted 
to  the  jury  was  the  question  whether  the  agreement  provided  that 
the  labor  and  material  should  be  paid  for  as  the  work  progressed, 
or  whether  it  provided  that  water  to  the  amount  of  200  gallons  a 
minute  should  be  produced  from  the  wells  before  the  plaintiff  would 
be  entitled  to  any  payment.  No  exception  was  taken  to  the  charge, 
and  the  only  questions  raised  upon  the  present  appeal  relate  to  the 
correctness  of  the  rulings  of  the  trial  judge  in  excluding  certain 
evidence  sought  to  be  elicited  by  the  defendant. 

These  rulings  relate  to  the  following  questions :  "  Q.  What 
has  been  the  value  of  these  wells  to  you  ? "  "  Q.  Have  you  been 
able  to  use  them  at  all  ? "  "  Q.  Have  you  ever  been  able  to  use  any 
water  from  these  wells  ? "  "  Q.  Have  you  ever  used  any  water  from 
these  wells  ? "  These  questions  were  put  to  the  defendant  upon 
his  redirect  examination,  and  in  each  instance  the  plaintiff's  objec- 
tion thereto  was  sustained  and  the  defendant  excepted. 

In  behalf  of  the  appellant  it  is  contended  that  the  evidence  which 
he  sought  to  elicit  was  relevant  for  the  purpose  of  meeting  this  tea- 
timony  given  by  the  plaintiff  upon  his  direct  examination :  "  Q. 
Did  they  work  well  ?  A.  Yes,  sir ;  pumped  free  and  all  right  a 
good  quantity  of  water."  I  am  unable  to  perceive  how  the  defend- 
ant's estimate  of  the  value  of  the  wells  to  him  would  tend  in  any 
manner  to  contradict  this  testimony  given  by  the  plaintiff,  or  how 
the  mere  fact  that  the  defendant  may  never  have  used  any  water 
from  the  wells  would  tend  to  disprove  the  plaintiff's  averments  as  to 
their  capacity  and  adequacy.  The  questions  as  to  the  ability  of  the 
defendant  to  use  the  wells  or  the  water  therefrom  were  manifestly 
objectionable,  as  calling  for  a  conclusion  as  to  what  the  witness 
might  think  he  could  or  could  not  do,  instead  of  calling  for  a  fact. 
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The  proper  method  by  which  to  controvert  the  testimony  of  the 
plaintiff  which  has  been  quoted  woald  have  been  to  inquire  as  to  the 
manner  in  wliich  the  wells  actually  worked  and  whether  they 
pumped  freely  and  yielded  a  good  quantity  of  water. 

It  is  further  argued  that  the  questions  were  relevant  as  bearing 
upon  the  probability  of  the  defendant's  alleged  acceptance  of  the 
wells.  There  was  no  allegation  of  acceptance  in  the  complaint,  nor 
was  anything  said  on  the  subject  by  the  learned  trial  judge  in  his 
charge.  It  is  true  that  the  plaintiff  did  testify  that  after  two  of  the 
wells  were  finished  and  tested  the  defendant  said  they  would  do  for 
screening  sand  or  such  use  as  he  wanted  them  for ;  ^'  that  they  were 
all  right."  It  may  very  well  be  that  proof  of  the  insuflSciency  of 
the  wells  would  tend  to  render  it  improbable  that  the  defendant 
expressed  satisfaction  with  them,  but  this  proof  would  have  to  con- 
sist of  statements  of  fact  and  not  mere  matters  of  opinion  or  con- 
clusions of  the  witness. 

It  will  be  observed  that  the  only  one  of  the  questions  which  calls 
for  any  statement  of  fact  is  the  fourth :  "  Q.  Have  you  ever  used 
any  water  from  these  wells?"  This  question  had  really  been 
answered  before ;  for  the  defendant  had  testified  that  he  had  made 
a  test  to  see  how  much  water  he  could  draw  from  the  wells,  and 
that  he  pumped  the  first  well  dry  in  about  five  minutes  ;  the  second 
one  in  a  little  less  time,  and  the  third  one  in  about  the  same  time. 
He  had  also  stated  that  the  first  and  second  wells  yielded  only  salt 
water,  and  that  he  was  unable  to  get  any  fresh  water  from  the  third. 
It  will  thus  be  perceived  that  all  the  matters  of  fact  which  could 
properly  have  been  sought  for  by  the  questions  under  discussion 
had  already  been  fully  laid  before  the  jury ;  and  it  seems  to  me 
quite  clear  that  the  rulings  upon  the  first  three  questions  were 
absolutely  correct,  irrespective  of  the  evidence  which  had  already 
been  introduced  in  the  case,  and  that  the  ruling  upon  the  fourth 
question  was  right  because  the  witness  had  already  testified  in  effect 
that  he  had  not  used  any  of  the  water  from  the  wells. 

As  the  learned  trial  judge  told  the  jury,  there  weis  no  serious  dis- 
pute as  to  the  quantity  of  work  done  and  materials  furnished  by  the 
plaintiff;  and  the  case  turned  upon  the  question  whether  the  con- 
tract was  one  which  entitled  the  plaintiff  to  nothing  until  the  final 
completion  of  the  job,  or  one  whereby  the  defendant  undertook  to 
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pay  for  the  work  as  it  went  on ;  and  the  jury  answered  this  ques- 
tion in  favor  of  the  plaintiflF.  In  my  opinion  there  is  no  warrant  for 
interfering  with  their  finding. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Jerome  Niskern,  Respondent,  v.  The  United  Bbotherhood  of 
Carpenters  and  Joiners  of  America,  Appellant. 

Aecidenial  injury  —  diuineu  and  inaMlity  to  continue  work  because  of  the  hardening 
of  the  Mood  veueU  of  a  certificate  holder  in  a  mutual  benefit  oMociaUon. 

Upon  the  trial  of  an  action  brought  by  the  plaintiff,  as  a  member  of  the  defend- 
ant, a  mutual  benefit  association,  to  recover  a  disabiUty  benefit  which  the 
constitution  of  the  defendant  provided  that  he  should  receive  if  he  became 
permanently  disabled  for  life  by  accidental  injuries  while  working  at  his  occu- 
pation as  a  carpenter,  the  plaintiff  testified  that  he  was  building  a  porch  over 
a  stoop;  that  *'  I  was  putting  up  the  frame  and  the  rafters  to  it,  and  I  had  to 
climb  up  a  ladder;  I  didn't  have  any  scaffolding  built,  and  I  was  taken  very 
dizzy,  and  came  nigh  falling  off  the  ladder,  and  I  got  down  and  stayed  down 
quite  a  while,  and  made  three  or  four  attempts  to  get  as  far  I  could,  and  I 
couldn't  make  out  with  it.  Then  I  went  and  got  another  man  to  help  finish 
it.  I  did  not  fall  off  that  ladder.  I  came  very  near  to  It.  It  was  not  a  warm 
day." 

His  theory  was  that,  on  the  occasion  referred  to,  he  was  suffering  from  a  harden- 
ing of  the  blood  vessels  of  the  body,  known  in  medicine  as  arterial  sclerosis, 
and  that  the  strain  to  which  he  was  subjected  in  lifting  heavy  timber  ruptured  a 
diseased  blood  vessel  and  produced  a  condition  unfitting  him  for  further  labor 
at  his  trade. 

Eddy  that  the  plaintiff  had  not  established  the  existence  of  an  accidental  injury 
within  the  meaning  of  the  defendant's  constitution. 

Appeal  by  the  defendant.  The  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  from  a  judgment  of  the  County  Court  of 
Westchester  county,  in  favor  of  the  plaintiflE,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  30th  day  of  March, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  18th  day  of  April,  1903,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Odell  D,  Tompkins^  for  the  appellant. 

Damd  SwiU^  for  the  respondent. 
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WiLLARD  BaBTLETT,  J.  : 

The  plaintiff,  as  a  member  of  the  defendant  corporation,  which  is 
a  mutnal  benefit  association,  has  recovered  a  verdict  of  $200  against 
it  ander  a  provision  of  its  constitution  which  entitles  a  member  in 
good  standing  for  a  period  of  two  years  to  receive  a  disability  bene- 
fit of  that  amount  upon  becoming  permanently  disabled  for  life  by 
accidental  injuries  while  working  at  his  occupation  as  a  carpenter, 
and  thereby  totally  incapacitated  from  ever  again  following  the 
trade  for  a  livelihood. 

The  plaintiff  in  his  testimony  describes  the  occurrence  which  is 
alleged  to  have  resulted  in  his  total  incapacity  to  work  any  longer 
as  a  carpenter  as  follows:  "It  was  in  December,  1901.  I  was 
helping  to  build  a  porch  over  a  back  stoop  of  a  house  on  North 
Seventh  avenue.  I  think  the  name  was  Moore.  I  was  working 
for  myself  and  had  been  employed  by  the  owner.  I  was  putting 
up  the  frame  and  the  rafters  to  it,  and  I  had  to  climb  up  a  ladder ; 
I  didn't  have  any  scaffolding  built,  and  I  was  taken  very  dizzy,  and 
came  nigh  falling  off  the  ladder,  and  I  got  down  and  stayed  down 
quite  a  while,  and  made  three  or  four  attempts  to  get  as  far  as  I 
could,  and  I  couldn't  make  out  with  it.  Then  1  went  and  got 
another  man  to  help  finish  it.  I  did  not  fall  off  that  ladder.  I 
came  very  near  to  it.     It  was  not  a  warm  day." 

The  theory  of  the  plaintiff's  case  as  presented  on  the  trial  was 
that  he  was  suffering  in  December,  1901,  on  the  occasion  referred 
to  in  the  testimony  above  quoted,  from  a  hardening  of  the  blood  ves- 
sels of  the  body,  known  in  medicine  as  arterial  sclerosis,  and  that  the 
strain  to  which  he  was  subjected  in  lifting  heavy  timber  ruptured  a 
diseased  blood  vessel  and  produced  a  condition  unfitting  him  for 
further  labor  at  his  trade. 

In  my  opinion,  the  testimony  of  the  plaintiff  does  not  suffice  to 
make  out  an  accidental  injury  within  the  meaning  of  the  defend- 
ant's constitution.  It  amounts  to  nothing  more  than  a  statement 
that  he  suddenly  became  dizzy  while  he  was  engaged  in  endeavor- 
ing to  put  up  the  frame  and  the  rafters  upon  an  addition  to  a 
house  in  course  of  construction.  Nothing  that  can  possibly  be 
called  an  accident  in  the  ordinary  sense  of  that  term  appears  to 
have  occurred  on  this  occasion.  The  most  that  by  the  most  liberal 
inference  can  be  deemed  to  have  occurred  is  that  he  put  forth  an 
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effort  in  the  performance  of  his  work,  which  proved  too  mach  for 
him  in  his  physical  condition  as  then  existing,  and  that  he  was  con- 
sequently unable  to  prosecute  his  work  any  further.  This  result 
was  in  no  sense  an  accidental  injury. 

In  Apj>d  V.  ^tna  Life  Inaura/nce  Compamy  (86  App.  Div.  83) 
the  death  of  the  insured  was  shown  to  have  been  due  to  an  injury 
to  the  appendix,  incurred  while  riding  upon  a  bicycle,  and  the 
Appellate  Division  in  the  fourth  department  held  that  the  death 
was  not  produced  by  accidental  means  within  the  purview  of  the 
policy.  Mr.  Justice  McLennan,  who  wrote  the  opinion  of  the 
court,  pointed  out  that  the  plaintiff  sustained  no  fall  or  shock,  came 
into  collision  with  nothing,  went  where  he  chose,  selected  his  route, 
his  wheel  being  at  all  times  under  perfect  control,  and  brought  into 
play  only  such  muscles  of  the  body  as  he  willed ;  and  he  concludes 
that  the  result  of  the  ride,  while  extraordinary,  in  no  manner 
proved  that  it  was  accidental.  ^^  If  the  deceased  had  had  a  weak 
heart,"  he  asks,  '^  and  had  deliberately  and  in  the  usual  way  walked 
rapidly  up  a  hill,  which  caused  the  heart  action  to  stop,  could  it  be 
said  that  death  was  the  result  of  accident?" 

Another  case  in  point  is  Southard  v.  Railway  Passengers  Assur- 
an-oe  Company  (34  Conn.  674),  which  was  an  arbitration  before 
Judge  Shipman  of  the  United  States  District  Court  for  the  district 
of  Connecticut.  The  claim  was  based  upon  a  policy  of  indemnity 
against  "bodily  injuries,  effected  through  violent  and  accidental 
means."  The  insured  person  was  injured  internally  by  jumping  in 
haste  from  a  railroad  car  at  a  station,  and  running  a  considerable 
distance.  This  action  on  his  part  was  not  necessary  to  his  safety, 
but  was  voluntarily  undertaken  in  order  to  keep  an  important 
engagement  to  meet  another.  Judge  Shipman  held  that  the  injury 
was  not  caused  by  accidental  means  within  the  terms  of  the  policy, 
saying :  "  The  degree  of  violence  or  force  is  not  material,  and  had 
the  insured,  in  this  case,  in  jumping  from  the  car,  lost  his  balance 
and  fell,  or  struck  upon  some  unseen  object  and  wounded  himself, 
or,  in  ninning,  had  stumbled,  or  slipped  on  the  ice,  his  injury  might 
be  attributed  to  accidental  as  well  as  violent  means,  and,  assuming 
that  there  was  no  want  of  due  diligence  on  his  part,  his  misfortune 
would  have  been  covered  by  the  policy.  But,  as  I  have  already 
stated,  the  injury  which  he  received  was  in  no  sense  the  result  of 
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accident.  He  jumped  from  the  car  with  his  eyes  open,  for  his  own 
convenience,  and  not  from  any  perilous  necessity.  He  encountered 
no  obstacle  in  doing  so.  He  alighted  erect  on  the  ground,  just  aa 
he  intended  to  do.  *  *  .  *  No  accident  of  any  kind  interfered 
"with  his  movements,  or,  for  an  instant,  relaxed  his  self  controL 
All  that  he  claims  is,  that,  some  hours  after,  it  was  discovered  that 
a  muscle  in  the  walls  of  the  abdomen  had  given  way,  under  the 
strain  to  which  he  had  voluntarily  put  it,  under  circumstances  free 
from  all  peril  or  necessity.  Assuming  that  this  rupture  was  caused 
either  by  his  jumping  or  running,  or  both,  does  not  help  the  matter,^ 
unless  we  call  running  and  jumping  accidents." 

Still  another  case,  even  more  closely  resembling  the  case  at  bar,. 
is  Feder  v.  Iowa  State  Traveling  MerC%  Association  (107  Iowa, 
538),  where  the  certificate  holder,  who  had  visited  Denver  while 
suffering  from  pulmonary  consumption,  died  of  a  hemorrhage 
immediately  after  having  endeavored  to  close  the  shutters  of  a 
window  by  standing  upon  a  chair  and  reaching  upward  for  that 
purpose.  There  was  no  evidence  that  he  fell  or  slipped  or  lost  hia 
balance,  or  that  anything  occurred  which  was  not  contemplated 
by  the  deceased,  except  the  rupture  of  the  blood  vessel  which 
lesalted  in  his  death.  The  Supreme  Court  of  Iowa  held  that  the 
rupture  was  not  accidental,  within  the  meaning  of  the  certificate 
and  the  constitution  of  the  defendant  providing  for  the  payment  of 
a  benefit  in  case  the  death  of  the  certificate  holder  resulted  from 
an  accidental  cause.  *^  If  a  person  suffering  from  some  weaknesa 
or  disease,"  said  Robinson,  Ch.  J.,  "should  subject  himself  to 
conditions  which  would  not  injuriously  affect  persons  in  ordinary 
health,  but  would  be  dangerous  to  him,  and  injury  result,  it  would 
not  be  due  to  an  accidental  cause.  For  example,  if  a  person  having^ 
a  diseased  heart  should  take  violent  exercise  voluntarily,  and  death 
should  result,  the  cause  would  not  be  accidental." 

Many  other  authorities  might  be  cited,  a  considerable  number  of 
which  are  referred  to  in  this  Iowa  case,  to  show  that  the  misfortune 
of  the  plaintiff  herein  cannot  be  attributed  to  an  accident  or  an 
accidental  cause  in  any  legal  sense  of  those  terms.  I  am  of  opinion, 
therefore,  that  there  was  nothing  to  go  to  the  jury  in  the  case  at 
bar,  and  that  the  complaint  should  have  been  dismissed.  It  may 
be  added  that  the  evidence  tending  to  show  that  the  plaintiff  reallj 
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sustained  any  rupture  of  a  blood  vessel  at  the  time  of  the  alleged 
accident  is  extremely  weak.  His  pliysician,  who  was  called  as  a 
witness  in  his  behalf  and  who  examined  him  on  January  10, 1902  — 
less  than  six  weeks  after  the  occurrence  narrated  in  the  plaintiffs 
testimony  —  expressed  the  opinion  that  the  condition  in  which  he 
found  the  plaintiif  on  the  occasion  of  his  examination  was  not 
caused  by  any  rupture  of  a  blood  vessel  in  the  preceding  December 
I  advise  a  reversal  of  this  judgment. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


RiOHAKDsox  &  BoYNTON    CoMPANY,  Respondent,  v.   Fanny  H. 

ScHiFF,  Appellant. 

Examination  of  a  party  before  trial — appeal  from  tlie  City  Court  cf  Tonkas  to  th$ 
Appellate  Division  —  interest  on  the  amount  claimed,  considered. 

An  order  for  the  examioation  of  a  party  before  trial  will  be  reversed  where  the 
moving  papers  do  not  show  that  such  examination  is  either  important  or 
necessary. 

Under  section  1  of  title  9  of  chapter  416  of  the  Laws  of  1898,  which  proyides 
that  appeals  from  the  City  Court  of  Yonkers  shall  not  be  taken  to  the  Appellate 
Division  of  the  Supreme  Court  unless  the  action  is  brought  to  recover  $100  or 
more,  the  Appellate  Division  has  jurisdiction  of  an  appeal  from  an  order  made 
in  an  action  brought  in  the  City  Court  of  Yonkers  to  recover  the  sum  of  $99 
with  interest,  where,  at  the  time  the  complaint  was  verified,  such  interest 
would  raise  the  amount  which  the  plaintiff  sougnt  to  recover  to  a  sum  in 
excess  of  $100. 

Appeal  by  the  defendant,  Fanny  H.  Schiff,  from  an  order  of  the 
City  Court  of  the  city  of  Yonkers,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  30th  day  of  December,  1903,  denying  the 
defendant's  motion  to  vacate  an  order  theretofore  entered  herein  for 
the  examination  of  the  defendant  before  trial. 

Stephen  Fraaer  Thayer^  for  the  appellant. 

Ralph  Earl  Pritne^  Jr.^  for  the  respondent. 
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WiLLAKD  BaRTLETT,  J.  \ 

The  papers  upon  which  the  order  for  the  examination  of  the 
defendant  before  trial  was  granted  fail  to  show  that  it  was  either 
important  or  necessary  that  her  testimony  should  be  taken  before 
rather  than  at  the  trial.  It  has  so  often  been  held  that  such  a 
defect  is  fatal  to  an  order  of  this  character  that  the  citation  of 
aathorities  on  the  point  is  unnecessary. 

The  respondent  objects,  however,  that  this  court  has  no  juris- 
diction to  entertain  the  appeal.  The  act  of  the  Legislature  regulating 
appeals  from  the  City  Court  of  Tonkers  provides  that  such  appeals 
ahall  be  heard  by  the  County  Court  of  Westchester  county  where 
the  judgment  is  rendered  or  the  order  appealed  from  is  made  in  an 
action  in  which  a  recovery  of  less  than  $100  is  demanded  in  the 
complaint,  but  where  a  recovery  of  $100  or  more  is  demanded,  such 
appeals  may  be  taken  to  the  Second  Department  of  the  Appellate 
Division  of  the  Supreme  Court.  (Laws  of  1893,  chap.  416,  tit.  9, 
§  1.)  The  complaint  in  the  present  action  was  verified  on  October 
27,  1903.  The  plaintiff  therein  demands  judgment  against  the 
defendant  for  the  sum  of  $99  \vith  interest  thereon  from  Novem- 
ber 8,  1902.  It  will  be  perceived  that  this  interest  at  the  legal 
rate  would  raise  the  amount  which  the  plaintiff  sought  to  recover 
at  the  time  the  complaint  was  verified  to  a  sum  in  excess  of  $100. 
I  think  the  demand  was,  therefore,  sufficient  in  amount  to  give 
this  court  jurisdiction  of  the  appeal. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred. 

Order  of  the  City  Court  of  Tonkers  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  granted,  with  costs. 

App.  Div.— Vol.  XCIII.        24 
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Anson  Cassavot,  Eespondent,  v.  William  L.  Pathson,  Appellant. 

Slander — charge  ofdis?ume$ty—it  is  not  aetiandble  per  se  unUsa  spoken  in  rrferenee 
to  the  person's  occupation  or  business — nor  is  a  charge  that  a  man  lived  with  an 
adopted  daughter  and  Itft  his  wife  alone,  or  thai  an  acquaintance  teould  be  sorry 
that  she  efcer  met  him. 

An  oral  charge  of  dishonesty  is  not  slanderous  per  se  and  will  not  support  an 
action  for  slander,  unless  it  relates  to  the  plaintiff  in  a  special  character  or 
occasions  special  damage. 

Consequently,  where  the  complaint  in  an  action  of  slander  based  on  such  an 
accusation  contains  no  allegation  that  the  words  in  question  were  spoken  of 
the  plaintiff  in  reference  to  any  occupation  or  business,  or  that  the  plaintiff  had 
any  occupation  or  was  engaged  in  any  business,  the  complaint  is  demurrable. 

Oral  statements  that  a  man  was  accustomed  to  live  with  his  adopted  daughter 
for  periods  of  a  week  at  a  time,  leaving  his  wife  at  home  alone,  and  that  a 
woman  acquaintance  would  be  sorry  that  she  ever  met  him,  are  not  actionable 
per  se,  and  a  complaint  in  an  action  of  slander  based  upon  such  statements  Is 
demurrable  where  it  contains  no  averment  that  they  were  uttered  in  reference 
to  the  plaintiff's  calling  or  that  they  affected  him  in  his  business  character. 

Appeal  by  the  defendant,  "William  L.  Pattison,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
the  4th  day  of  April,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Westchester  Special  Term,  overruling  the  defend- 
ant's demurrer  to  the  fifth  and  sixth  causes  of  action  set  forth  in  the 
complaint. 

The  causes  of  action  attacked  by  the  demurrer  are  as  follows : 
«  Y  *  *  #  Tj^at  on  or  about  the  18th  day  of  November,  1901, 
and  on  many  other  occasions  during  the  year  1901,  at  the  Village  of 
Peekskill  in  said  county,  the  defendant,  in  the  presence  and  hearing 
of  one  Hanf  ord  Smith,  did  wickedly  and  maliciously  speak  of  and  con- 
cerning this  plaintiff,  the  false  and  defamatory  words  following,  that 
is  to  say :  *  Be  careful  how  you  deal  with  that  man  Cassavoy,  he  is 
dishonest  and  he  will  do  you  if  he  can,'  thereby  charging  and 
intending  to  charge  this  plaintiff  with  being  dishonest  in  businees 
transactions  and  with  having  the  intent  of  defrauding  the  persons 
with  whom  plaintiff  should  do  business.  ♦  *  *  That  the  said 
words  were  wholly  false  and  untrue.  *  *  *  That  by  means  of 
the  premises  aforesaid  the  plaintiff  has  sustained  great  damage,  and 
by  means  thereof  divers  other  persons  who  before  the  time  of  the 
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oominitting  of  the  said  grievances  had  been  nsed  and  accustomed  to 
deal  with  the  plaintiff  in  the  way  of  his  aforesaid  business  to  the  great 
profit  and  advantage  of  said  plaintiff,  have  from  thence  hitherto 
wholly  neglected  and  refused,  and  do  still  neglect  and  refuse,  to 
continue  such  customer  or  to  deal  with  the  plaintiff,  who  has,  by 
means  of  the  premises  been  greatly  injured  in  his  reputation  and 
credit  as  a  business  man  and  otherwise,  and  been  otherwise  greatly 
injured  and  damnified  to  his  damage  in  the  sum  of  One  Thousand 
Dollars. 

"VL  *  *  *  Thatatdiverstimesbetweenthefirstday  of  January, 
1901,  and  the  first  day  of  January,  1902,  at  PeekskDl,  N.  T.,  and  at 
the  home  of  one  Mrs.  M.  H.  Michaels,  No.  440  West  22nd  street,  in 
the  City  of  New  York,  the  defendant,  in  the  presence  and  hearing 
of  the  said  Mrs.  M.  H.  Michaels  and  of  divers  other  persons  did 
wickedly  and  maliciously  speak  of  and  concerning  this  plaintiff  the 
following  false  and  defamatory  words  following,  to  wit,  that  is  to 
say :  ^  That  he '  (meaning  this  plaintiff)  '  had  an  adopted  daughter 
now  the  wife  of  one  Edward  Palmer,  and  that  he '  (meaning  the 
plaintiff)  '  was  accustomed  to  go  off  and  live  with  the  said  adopted 
daughter  for  periods  of  a  week  at  a  time,  leaving  his  wife  at  home 
alone;'  and  that  upon  the  said  occasion  the  said  defendant  did 
further  speak  of  and  concerning  this  plaintiff  in  the  following  false 
and  defamatory  manner,  thus :  ^  That  she '  (meaning  the  said  Mrs. 
Michaels)  ^  would  be  sorry  that  she  had  ever  met  this  plaintiff  in 
the  south ; '  thereby  charging  and  intending  to  charge,  and  being 
understood  by  the  persons  hearing  the  said  words  as  charging  this 
plaintiff  with  being  an  unfit  person  for  her  to  associate  with  or  to 
continue  upon  her  list  of  acquaintances.  *  *  *  That  said  words 
were  wholly  false  and  untrue.  *  *  *  That  by  reason  of  the 
premises  aforesaid  the  plaintiff  has  been  greatly  injured  in  his 
good  name,  fame  and  credit  in  the  sum  of  One  Thousand  Dollars." 

FranJdin  Couch^  for  the  appellant. 

NaOum  P.  BvsJvmJI  {Robert  McCord  with  him  on  the  brief], 
for  the  respondent. 

WiLLABD  BaRTLBTT,  J.  : 

This  is  an  action  for  slander.  The  oral  accusation  of  dishonesty 
set  out  in  the  fifth  cause  of  action  is  not  slanderous  per  ee^  and  no 
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action  will  lie  for  the  utterance  of  such  a  charge  by  word  of  mouth 
unless  it  relates  to  the  plaintifE  in  a  special  character,  or  occasions 
special  damage.  (See  definition  of  slanderous  words,  per  Andrews, 
J.,  in  Moore  v.  Franda,  121  N.  Y.  199,  203.)  There  is  no  allega- 
tion that  the  words  in  question  were  spoken  of  the  plaintifiF  in  refer- 
ence to  any  occupation  or  business,  nor  is  there  any  averment  that 
he  had  any  occupation  or  was  engaged  in  any  business.  These 
omissions  are  fatal  to  the  statement  of  the  cause  of  action.  *^  It  is 
not  enough  that  the  words  may  tend  to  injure  him  in  his  office  or 
calling,  unless  they  are  spoken  of  him  in  his  official  or  business 
character ; "  and  this  must  be  supported  in  the  complaint.  (  Van 
Tassel  v.  Capron^  1  Den.  250,  252.)  "  Any  charge  of  dishonesty, 
against  an  individual  in  connection  with  his  business,  whereby  his 
character  in  such  business  may  be  injuriously  affected,  is  actioTiable. 
If  spoken  of  him  individually,  and  not  in  connection  with  his  office  or 
business,  these  words  would  not  be  actionable."  {Fowles  v.  Bowen^ 
30  N.  Y.  20,  24.)  So,  also,  it  is  necessary  that  the  complaint,  where 
the  cause  of  action  is  of  this  character,  shall  show  that  the  plaintiff 
at  the  time  of  the  alleged  slander  was  engaged  in  the  office  or  busi- 
ness which  he  claims  was  injuriously  affected  by  the  utterance  of 
the  defamatory  words.  "  "Where  an  action  is  brought  for  words 
(not  actionable  in  themselves),  spoken  of  a  person  in  a  particular 
calling,  or  profession  or  employment,  it  must  appear  that  he  fol- 
lowed such  profession  or  employment  when  the  words  were  spoken." 
{Forward  v.  Adams,  7  Wend.  204,  208.) 

As  to  the  sixth  cause  of  action,  it  seems  to  me  clear  that  the 
defamatory  words  therein  alleged  to  have  been  spoken  by  the 
defendant  concerning  the  plaintiff  cannot  in  any  view  be  regarded 
as  actionable  j^er  se^  and  there  is  no  averment  that  they  were  uttered 
in  reference  to  the  plaintiff's  calling  or  that  they  affected  him  in  his 
business  character. 

I  think  the  demurrer  should  have  been  sustained  as  to  both  causes 
of  action. 

All  concurred. 

Interlocutory  judgment  reversed  and  demurrer  sustained,  with 
costs. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  and  Codicil 
of  Annib  Shannon,  Deceased,  as  a  Will  of  Eeal  and  Personal 
Property. 

EiTPHEMiA  McHuGH,  as  the  Executrix  and  Residuary  Legatee  Named 
in  the  Last  Will  and  Testament  of  Annie  Shannon,  Deceased, 
Appellant ;  Joseph  Shannon  and  Euobne  Shannon,  Respondents. 

I^robaie  of  will  —  a  jury  trial  toill  be  ordered  tcJiere  the  surrogates  determination  i§ 

unsatirfaetarp. 

Wliere  the  action  of  a  Surrogate's  Court  in  passing  upon  an  application  for  the 
probate  of  a  will  is  not  entirely  satisfactory  to  the  Appellate  Division,  that 
court  will  send  the  issues  of  fact  upon  which  the  right  to  probate  depends  to  a 
jury  for  determination. 

Appeal  by  the  petitioner,  Eupheraia  McHugh,  as  the  executrix 
and  residuary  legatee  named  in  the  last  will  and  testament  of  Annie 
Shannon,  deceased,  from  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Richmond,  entered  in  said  Surrogate's  Court  on  the  20th 
day  of  April,  1903,  refusing  to  admit  to  probate  instruments  pro- 
pounded as  the  last^  will  and  testament  and  the  codicil  thereto  of 
Annie  Shannon,  deceased. 

David  P.  Hall  [P.  Van  Alstine  with  him  on  the  brief],  for  the 
appellant. 

c/l  Travis  King^  special  guardian  of  Anna  Maria  Johnson. 

A.  J.  Moore^  for  the  respondents. 

Peb  Cubiam: 

The  learned  surrogate  has  refused  probate  to  the  paper  writings 
propounded  as  the  last  will  and  testament  of  Annie  Shannon, 
deceased,  and  a  codicil  thereto,  on  two  grounds,  as  indicated  by  his 
findings :  {\\  That  the  testamentary  capacity  of  the  decedent  was 
not  sufficient  to  make  a  will,  or  to  understand  the  provisions  of  the 
papers  propounded  as  her  last  will  and  codicil ;  and  (2)  tliat  at  the  time 
of  the  execution  of  the  instruments  the  decedent  was  a  weak  and 
feeble-minded  woman,  and  executed  the  same  "  under  an  improper 
influence  exercised  over  her  by  the  proponent  herein." 
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The  reasons  which  led  to  the  conclusion  that  the  decedent  was 
lacking  in  testamentary  capacity  are  set  out  by  the  surrogate  in  a 
carefully  written  opinion  which  appears  in  the  record.  The  view 
which  seems  to  liave  controlled  the  court  below  was  that  there  was 
no  evidence  in  the  case  sufficient  to  warrant  a  finding  that  the  dece- 
dent realized  the  effect  which  the  residuary  clause  of  the  will  would 
have  in  disposing  of  her  property.  By  the  4th  paragraph  of  the 
will  she  bequeathed  $200  to  Euphemia  McHugh,  who  was  nomi- 
nated as  executrix,  for  her  kindness,  care  and  attention  to  herself 
and  her  sisters  during  illness;  and  by  the  7th  paragraph  she 
bequeathed  the  rest,  residue  and  remainder  of  her  personal  estate  to 
the  said  Euphemia  McHugh  for  her  own  use  and  benefit  forever 
It  appears  that  the  effect  of  this  residuary  clause  was  to  give  Mrs. 
McHugh  a  sum  amounting  to  between  $5,000  and  $6,000  in  addi- 
tion to  the  specific  legacy  of  $200.  The  learned  surrogate  thought 
that  only  one  conclusion  could  be  arrived  at  in  respect  to  this  residu- 
ary bequest,  and  that  was  that  ^Uhis  sick,  weak-minded  woman 
believed  that,  in  making  the  specific  legacies  which  she  did,  she  was 
disposing  of  her  estate.  She  did  not  comprehend  the  amount  of 
her  estate,  or  what  a  residuary  legatee  meant,  and  to  that  extent  did 
not  understand  the  contents  of  the  will." 

Nothing  is  said  in  the  opinion  upon  the  question  of  undue  influ- 
ence, although,  as  has  been  pointed  out,  there  is  a  finding  that  the 
decedent  made  the  will  and  codicil  under  "  an  improper  influence  " 
exercised  over  her  by  Euphemia  McHugh.  We  are  unable  to  find 
in  the  record  any  evidence  sufficient  to  warrant  the  inference  that 
the  execution  of  either  the  will  or  the  codicil  was  the  result  of 
undue  influence.  As  to  the  denial  of  probate  on  the  ground  of  lack 
of  testamentary  capacity,  we  deem  it  very  doubtful  whether  the 
disposition  of  the  case  made  in  the  court  below  ought  not  to  have 
been  different.  The  rule  which  should  control  the  decision  of  this 
appeal,  therefore,  is  that  stated  by  Mr.  Justice  Jenks  in  Matter  of 
Tompkins  (69  Ap.p.  Div.  474)  and  the  authorities  cited  in  his 
opinion,  to  the  effect  that  in  a  probate  proceeding,  where  the  action 
of  the  Surrogate's  Court  is  not  entirely  satisfactory,  the  issues  of 
fact  upon  which  the  right  to  probate  depends  should  be  sent  to  a 
jury  for  determination.  That  course  should  be  followed  in  the 
present  case. 
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There  must,  therefore,  be  a  reversal  of  the  decree  appealed  from, 
and  an  order  directing  the  trial  before  a  jury,  in  the  Supreme  Court 
in  Richmond  county,  of  the  following  questions : 

(1)  Did  the  decedent,  Annie  Shannon,  at  the  time  of  the  execu- 
tion of  the  instruments  propounded  in  this  proceeding  as  her  last 
will  and  testament  and  a  codicil  thereto,  have  testamentary  capacity } 

(2)  Was  the  execution  by  the  decedent  of  these  instruments  or 
either  of  them  procured  by  undue  influence  practiced  upon  the 
decedent  2 

All  concurred. 

Decree  of  the  Surrogate's  Court  of  Richmond  county  reversed, 
and  trial  of  questions  of  fact  directed  before  a  jury. 


Thomas  A.  Ennis  and  Chablbs  F.  Stoppaih,  Composing  the  Firm 
of  Enkis  &  SioppAin,  Respondents,  v.  Maubiob  Untebmyeb, 
Appellant. 

Attachment — affleUmt  an  information  and  hdUf  that  dtfendani  had  made  no  dstig* 
nation  of  a  p&non  on  whom  iernee  wnM  be  made — nutained  by  an  informal 
county  dgrke  eertijioate — failure  of  a  toarrani  to  redte  the  grounds  thereof. 

Where  the  affidavit,  used  on  a  motion  for  a  warrant  of  attachment  under  subdi- 
vision 2  of  section  686  of  the  Code  of  Civil  Procedure,  alleges,  on  information 
and  belief,  that  the  defendant,  having  been  absent  from  the  State  for  more 
than  six  months,  had  filed  no  designation,  pursuant  to  section  480  of  the  Code 
of  Civil  Procedure,  of  a  person  upon  whom  process  could  be  served  on  his 
behalf,  as  appeared  bj  a  certificate  of  the  county  clerk  annexed  thereto,  a  cer- 
tificate annexed  to  the  affidavit,  in  which  the  county  clerk  states  under  written 
directions  to  make  a  search  in  his  office  for  such  a  designation,  ''nothing 
found,"  constitutes,  although  the  certificate  is  not  in  such  a  form  that  it  can 
be  used  as  evidence,  a  sufficient  basis  for  the  affiant's  information  and  belief. 

The  failure  of  a  warrant  of  attachment  to  recite  the  grounds  thereof  is  merely 
an  irregularity,  and  the  omission  is  not  available  to  the  defendant  on  a  motion 
to  vacate  the  attachment  unless  it  is  specified  in  the  notice  of  motion. 

HooKSB,  J.,  dissented. 

Appeal  by  the  defendant,  Maurice  Untermyer,  from  an  ordeB  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2d 
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day  of  February,  1904,  denying  the  defendant's  motion  to  vacate 
and  set  aside  warrants  of  attachment  theretofore  issued  herein. 

Louis  Marshall^  for  the  appellant. 

TreadweU  Clevelandy  for  the  respondents. 

WiLLABD  BaBTLETT,  J.  : 

This  appeal  is  based  upon  two  propositions :  (1)  That  the  plaintiffs 
have  not  established  the  existence  of  the  jurisdictional  fact  that  the 
defendant  has  not  made  a  designation  of  a  person  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  by  section  430  of  the 
Code  of  Civil  Procedure ;  and  (2)  that  the  warrants  do  not  comply 
with  section  641  of  the  Code,  because  they  do  not  recite  any  grounds 
of  attachment  recognized  by  the  Code. 

Subdivision  2  of  section  636  of  the  Code  of  Civil  Procedure^ 
among  other  things,  provides  that  an  attachment  may  issue  "  where 
tlie  defendant,  being  an  adult  and  a  resident  of  the  State,  has 
been  continuously  without  the  State  of  New  York  for  more  than 
six  months  next  before  the  granting  of  the  order  of  publica- 
tion of  the  summons  against  him,  and  has  not  made  a  designation 
of  a  person  upon  whom  to  serve  a  summons  in  his  behalf,  as  pre- 
scribed in  section  four  hundred  and  thirty  of  this  act."  These 
warrants  of  attachment  against  Mr^  Untermyer  were  sought  on  the 
ground  that  he  was  an  absentee  under  this  provision.  The  evidence 
that  he  had  not  made  the  prescribed  designation  is  found  in  the 
following  statement  in  the  affidavit  of  Mr.  Ennis,  one  of  the 
plaintiffs : 

"  I  have  caused  a  search  to  be  made  in  the  office  of  the  clerk  of 

the  County  of  New  York,  and  I  am  informed  and  believe  that  the 

said  defendant  has  not  made  a  designation  of  a  person  upon  whom 

to  serve  a  summons  on  his  behalf,  as  prescribed  by  section  430  of 

the  Code  of  Civil  Procedure,  as  appears  by  the  certificate  of  said 

clerk  hereto  annexed."     The  certificate  annexed  to  the  affidavit  is. 

as  follows : 

"  New  York  Cfty,  December  lOthj  1903. 

"  To  Thomas  L.  Hamilton, 

"  Clerk  of  tlie  County  of  New  York : 

"  Please  search  in  your  office  for  the  designation  of  a  person  upont 

whom  service  can  be  made  on  behalf  of  Maurice  Untermyer  (filed 


Digiti 


ized  by  Google 


ANDRUS  V.  NATIONAL  SUGAR  REPINING  CO.  377 
App.  DiT.J  Sbconp  Department,  April,  1904. 

pursuant  to  the  terms  of  Section  480  of  the  Code  of  Civil  Procedure) 

from  November  27th,  1877,  to  the  date  hereof  and  certify  the 

result  to 

"CLEVELAND  &  CLEVELAND, 

«  27  William  Street 

*•  Nothing  found  to  December  10th,  1903,  at  9  a.  m. 

**  [seal]  Thomas  L.  Hamilton,  Clerk,^ 

"We  think  that  this  certificate,  although  not  capable  of  being  used 
by  itself  as  evidence,  constituted  a  sufficient  basis  for  the  affiant's. 
assertion  of  information  and  belief  in  his  affidavit.  In  other  words, 
the  declaration  by  the  county  clerk  in  this  form  was  information 
which  "  he  had  a  right  to  consider  well  founded,"  and  upon  which 
the  court  could  exercise  jurisdiction.  {Hawkhia  v.  Pakaa^  39^ 
App.  Div.  506.) 

The  second  point,  to  the  effect  that  the  warrants  do  not  sufficiently 
recite  the  grounds  of  the  attachment,  is  not  available  to  the  appel- 
lant, inasmuch  as  the  omission,  if  there  be  one,  is  merely  an  irregu- 
larity  and  is  not  specified  in  the  defendant's  notice  of  motion^ 
{King  v.  King^  68  App.  Div.  189 ;  HaUings  v.  McDonald^  76  id,. 
112.) 

The  order  refusing  to  vacate  the  warrants  should  be  affirmed. 

All  concurred,  except  Hooker,  J.,  dissenting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  E.  Andrus,  Respondent,  v.  The  National  Sugar  RsFiNiNa 
Company  and  The  New  York  Central  and  Hudson  River 
Rajlroad  Company,  Appellants. 

Easement  created  by  grant  —  n4>t  destroyed  by  non-user  —  it  may  he  by  adverse  user^ 

Mere  non-user  will  not  suffice  to  destroy  an  casement  in  land  acquired  by  grant; 
a  right  of  way  created  by  grant  may,  however,  be  lost  by  adverse  user  where 
the  user  is  exclusive  of  the  interest  of  the  grantee  and  in  open  hostility  to  hi& 
claim. 

Appeal  by  the  defendants.  The  National  Sugar  Refining  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  11th  day  of  July,  1903,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Westchester  Special  Term,  in  an 
action  to  establish  a  right  of  way  and  to  enjoin  the  defendants  from 
obstructing  the  same  by  means  of  a  railroad  siding. 

Haljph  jE  Prime,  for  the  appellants. 
Isaac  N.  MiUsy  for  the  respondent. 

Per  Cukiam  : 

This  case  has  been  before  us  on  a  previous  appeal.  {Andrus  ▼• 
National  Sugar  Bejming  Co.^  72  App.  Div.  551.)  It  has  been 
retried,  in  accordance  with  the  view  of  the  law  then  expressed  by 
Mr.  Justice  Jenks,  and  has  resulted  in  a  judgment  for  the  plaintiff 
declaring  him  to  be  entitled  to  the  right  of  way  which  he  claims 
and  granting  other  relief.  We  have  been  asked,  upon  the  appeal 
from  this  judgment,  to  reconsider  and  reject  the  legal  propositions 
involved  in  our  former  decision ;  and  in  deference  to  the  learned 
counsel  for  the  appellants  we  have  carefully  reviewed  them  in  the 
light  of  the  new  arguments  which  ho  has  presented.  These  have 
not  seemed  cogent  enough,  however,  to  lead  us  to  any  different  con- 
clusion ;  and  so  far  as  any  question  is  concerned  which  was  dealt 
with  by  this  court  upon  the  first  appeal  we  adhere  to  the  opinion 
then  handed  down. 

Several  new  points,  going  to  the  maintenance  of  the  action,  have 
been  made  upon  the  present  argument,  most  of  which,  however, 
although  not  directly  discussed  in  our  former  opinion,  are  neverthe- 
less sufficiently  answered  in  the  observations  and  suggestions  therein 
contained.  It  is  now  argued  in  addition  that  any  right  of  way  which 
the  plaintiff  or  his  grantors  ever  had  has  been  lost  by  non-user  or 
adverse  possession.  Mere  non-user  will  not  suffice  to  destroy  an 
easement  in  land  acquired  by  grant  (  Wdah  v.  Taylor,  134  N.  Y. 
450),  although  there  is  no  doubt  that  a  right  of  way,  created  by 
grant,  may  be  lost  by  adverse  use,  where  the  use  is  exclusive  of  the 
interest  of  the  grantee  and  in  open  hostility  to  his  claim.  {Smyles 
v.  Haatings,  22  N.  Y.  217.)  The  evidence  in  this  record,  however, 
does  not  seem  to  us  to  make  out  a  case  of  adverse  possession  within 
this  rule.    We  are  clear  that  the  judgment  is  right  on  the  merits  in 
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its  main  features,  but  we  agree  with  coansel  for  the  appellants  that 
it  is  in  some  respects  too  broad  in  its  terms.  It  does  not  sufficiently 
appear  that  the  maintenance  of  a  railroad  track  by  the  defendants 
upon  the  strip  of  land  in  question  will  necessarily  interfere  with  the 
free  and  unobstructed  enjoyment  of  the  right  of  way  to  which  the 
plaintiff  is  entitled.  It  is  quite  conceirable  that  the  presence  of  a 
properly-constructed  track  will  not  constitute  any  obstacle  to  the 
use  of  this  strip  by  the  plaintiff  for  all  reasonable  purposes ;  nor 
need  the  passage  of  cars  over  such  tracks  from  time  to  time  create 
any  real  obstruction,  though,  of  course,  the  defendants  should  be 
prohibited  from  allowing  cars  to  stand  upon  the  track. 

The  judgment  should  be  modified  by  striking  out  the  provisions 
thereof  numbered  two,  three  and  four,  relative  to  the  railroad  track, 
and  by  inserting  in  lieu  thereof  an  injunction  against  obstructing 
the  right  of  way  by  allowing  cars  to  stand  thereon.  As  thus  modi- 
fied it  should  be  affirmed,  without  costs  of  this  appeal  to  either 
party. 

All  concurred. 

Judgment  modified,  in  accordance  with  opinion  per  curiam,  and 
as  modified  affirmed,  without  costs  of  this  appeal  to  either  party. 


The  Pboplb  of  the  State  of  New  Tore,  Bespondent,  v.  Joseph 
Canepi,  Jr.,  Appellant. 

PDcMUng— proof  tuMtaining  a  conviction  thereof — instruction  to  the  jury  ae  to 
the  punishment  ther^or. 

Upon  the  trial  of  an  indictment,  charging  the  defendant  with  the  crime  of  pool- 
selling  in  violation  of  section  861  of  the  Penal  Code,  no  evidence  was  given 
that  the  defendant  actually  engaged  in  poolselling  himself.  Testimony  was, 
however,  given  to  the  effect  that  on  the  day  mentioned  in  the  Indictment,  pool- 
selling  was  conducted  in  a  huilding  occupied  hy  the  defendant  as  a  liquor 
saloon;  that  for  a  period  of  five  minutes  defendant  was  present  in  the  room 
talking  with  one  Cunningham,  while  the  latter  was  engaged  in  hanging  up 
cards  bearing  the  names  of  the  horses  entered  for  each  race;  that  on  the  day 
previous  to  that  charged  in  the  indictment,  the  defendant  exercised  control 
over  the  room  by  refusing  to  allow  a  police  officer  to  enter  it,  and  that  a  tele- 
phone found  in  the  pool  room  had  been  placed  there  upon  the  application  of 
the  defendant. 
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Hdd,  that  the  evidence  was  sufficient  to  sustain  a  finding  that  the  defendant 

assisted  and  abetted  poolselling; 
That  it  was  not  error  for  the  court  to  instruct  the  jury  as  to  the  punishment 

which  could  be  inflicted  upon  the  defendant  if  he  were  found  guilty. 

Appeal  by  the  defendant,  Joseph  Canepi,  Jr.,  from  a  judgment 
of  the  County  Court  of  Westchester  county,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  Ist  day  of  June,  1903, 
upon  the  verdict  of  a  jury  convicting  the  defendant  of  the  crime  of 
poolselling  in  violation  of  section  351  of  the  Penal  Code. 

David  H,  Huntj  for  the  appellant. 

J.  Addison  Young^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

There  is  no  evidence  in  this  case  that  the  defendant  actually 
engaged  in  poolselling  himself ;  but  I  think  the  proof  is  sufficient, 
\vithin  the  rule  which  requires  the  establishment  of  criminality 
beyond  a  reasonable  doubt,  to  sustain  the  finding  that  the  defendant 
on  the  day  charged  in  the  indictment  (July  26,  1902)  assisted  and 
abetted  poolselling  in  violation  of  section  351  of  the  Penal  Code, 
and,  hence,  that  he  became  liable  as  a  principal.  (See  Penal 
Code,  §  29.) 

The  defendant  went  to  the  jury  without  offering  any  evidence 
whatever.  The  proof  in  behalf  of  the  prosecution  showed  that  on 
July  26, 1902,  in  a  room  upstairs  in  a  building  at  Yonkers  occupied 
by  the  defendant  as  a  liquor  saloon,  poolselling  on  the  horse  races 
at  Brighton  Beach  was  going  on ;  that  cards  were  brought  from 
behind  a  partition  in  this  room  and  hung  on  the  wall  by  a  man 
named  Cunningham,  which  cards  bore  the  names  of  the  horses 
entered  for  each  race  and  were  consulted  by  the  persons  in  the  room 
before  they  made  their  bets ;  that  for  a  period  of  five  minutes  the 
defendant  was  present  in  the  room  talking  with  Cunningham  while 
the  latter  was  engaged  in  hanging  up  these  cards,  and  that  the 
defendant  exercised  control  over  access  to  this  room,  having  on 
Friday,  July  25,  1902,  refused  to  allow  a  police  officer  to  enter  it, 
but  saying  that  the  officer  could  do  so  on  the  following  Monday, 
adding :  "  I  am  through.  Mrs.  Engle  is  going  to  take  the  rooms. 
*    *    *     I  am  going  to  liire  the  rooms  to  Mrs.  Engle."     This  was 
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after  the  policeman  had  told  Canepi  that  he  heard  he  was  running  a 
poolroom,  and  Canepi  had  told  him  that  nothing  of  the  sort  was 
going  on. 

The  evidence  introduced  by  the  People  further  showed  that  a 
telephone  found  in  the  poolroom  had  been  placed  there  upon  the 
application  of  the  defendant.  The  telephone  contracts,  which  the 
defendant  signed,  contained  the  following  words,  under  the  heading 
Matters  for  Subscribers'  List :  "  Canepi,  Joseph,  Jr.,  St.  James,  12 
Palisade  Avenue."  The  witness  who  testified  to  Canepi's  presence 
with  Cunningham  in  the  poolroom  received  from  the  hand  of  an 
unseen  person  behind  a  partition  therein  a  ticket  as  a  voucher  for 
the  money  which  he  bet  on  one  of  the  races,  and  upon  the  face  of 
this  ticket  were  printed  the  words  "  St.  James  Club." 

Without  a  further  review  of  the  testimony,  I  think  it  sufficient  to 
say,  so  far  as  the  facts  are  concerned,  that  this  record  clearly  estab- 
lishes the  defendant's  complicity  in  the  conduct  of  poolselling  upon 
the  premises  under  his  control. 

Some  questions  of  law  are  raised  which  it  is  necessary  to  notice. 
The  learned  counsel  for  the  defendant  likens  this  case  to  that  of 
People  V.  Shannon  (87  App.  Div.  32),  where  we  reversed  a  judg- 
ment of  conviction  upon  the  same  indictment.  The  defect  in  that 
case,  however,  was  the  failure  to  prove  Shannon's  presence  on  any 
day  when  pools  were  sold,  although  there  was  evidence  that  pools 
were  sold  on  days  when  the  testimony  did  not  show  that  he  was 
present.  The  effort  there  was  to  establish  Shannon's  active  partici- 
pation in  the  selling  of  pools,  and  we  held  that  the  trial  court  erred 
in  refusing  to  charge  the  jury  that  they  must  not  find  him  guilty 
unless  they  found  that  he  was  engaged  in  poolselling  on  July  26, 
1902.  Here,  Canepi  was  proved  to  have  been  present  in  the  pool- 
room on  that  date,  one  important  step  in  the  selling  of  pools  being 
taken  in  his  presence  by  the  person  with  whom  he  was  conversing 
at  the  time,  while  the  other  evidence  to  which  reference  has  been 
made  shows  that  he  was  the  protector,  if  not  the  principal  pro- 
moter, of  the  poolselling  business. 

Just  before  the  jury  retired  the  following  colloquy  occurred 
between  counsel  and  the  court:  "Mr.  Young:  When  your  honor 
read  the  statute  in  full  you  stated  the  penalty.  I  ask  your  honor 
to  charge  the  jury  that  under  the  statute  the  crime  is  punishable  by 
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fine  or  imprisonment.  Mr.  Hunt:  Objected  to.  The  Coukt:  I 
have  read  the  statute.  I  read  the  statute  that  the  defendant  might 
be  imprisoned  in  State's  prison  for  not  exceeding  two  years,  and 
that  he  might  be  fined  for  an  amount  not  exceeding  two  thousand 
dollars.  That  means  from  imprisonment  of  from  one  to  two  years  — 
not  from  one  day  up ;  or  it  means  a  fine  of  from  one  cent  up  to  two 
thousand  dollars.  It  cannot  be  both.  [Exception  to  defendant.] 
Mr.  Hunt:  I  ask  your  honor  to  charge  that  your  statement  — 
having  charged  on  this  subject  the  fine  may  be  from  one  cent,  is  no 
intimation  to  the  jury  that  your  honor  will  fine  one  cent.  The 
CouET :  No ;  I  don't  give  any  intimation  to  the  jury  what  I 
will  do." 

It  is  not  suggested  that  the  final  statement  of  the  learned  county 
judge  as  to  the  penalty  prescribed  by  law  was  incorrect,  but  it  is 
argued  that  it  was  error  to  give  the  jury  any  instruction  whatever 
as  to  the  punishment,  the  idea  apparently  being  that  they  may  have 
been  influenced  to  convict  by  the  impression  that  the  district  attor- 
ney would  ask  for  only  a  light  sentience.  This  view  strikes  me  as 
rather  fanciful.  1  can  hardly  see  how  this  jury  can  have  been  mis- 
guided by  being  told  simply  what  were  the  possible  consequences 
of  a  conviction  at  their  hands.  The  case  is  not  at  all  like  People 
V.  Ghartoff  (72  App.  Div,  555),  where  the  objection  to  the  instruc- 
tion on  the  subject  of  punishments  was  that  it  permitted  the  jury 
to  assume  that  different  and  less  stringent  rules  appHed  to  the  con- 
duct of  a  trial  for  a  misdemeanor  than  to  the  conduct  of  trials  for 
offenses  which  the  law  punishes  more  severely.  There  was  no  com- 
parison of  the  sort  here,  and  I  cannot  assent  to  the  doctrine  that  it 
is  legal  error  to  tell  a  jury  what  the  Legislature  has  put  into  the 
statute  book  in  reference  to  the  punishment  of  the  very  crime  of 
which  they  are  called  upon  to  take  cognizance. 

I  find  no  errors  in  this  record  affecting  the  substantial  rights  of 
the  defendant,  and,  therefore,  conclude  that  the  judgment  should 
be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 
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The  People  of  the  State  of  New  Yokk,  Appellant,  v.  James 
MuBPHY,  Respondent. 

MdmUniglUer'^tBhat  indietment  wfflcienUy  ailege»  the  eau$al  connection  between 
the  death  and  the  act  of  the  aecu$ed—when  the  time  cf  the  eommiesion  cf  the 
crime  is  euffidenUy  tiated. 

An  indictmeot  for  manslaughter  in  the  second  degree  charged  as  follows:  "  That 
the  said  James  Murphy  did  on  the  day  aforesaid  wilfully  and  feloniously  break, 
loosen,  disengage,  or  otherwise  wilfully  and  feloniously  interfere  with  the 
rigg^g,  mechanism  and  physical  apparatus,  whereby  a  certain  live  electric 
arc-light  and  the  current-charged  wires  thereto  attached,  situated  on  the  Rich- 
mond Turnpike  in  said  County  and  near  Idnoleuraville,  could  be  lowered  from 
their  usual  safe  positions  to  points  unsafe  and  dangerous;  and  that  the  said 
James  Miu-phy  by  such  breaking,  loosening,  disengaging  or  interfering  did  so 
cause  the  said  current-charged  wires  and  live  electric  arc-light  to  become 
lowered  from  their  usual  safe  positions;  and  that  subsequently  one  August 
Klein  did  come  in  contact  with  said  live  arc-light  or  wires  so  lowered,  and  that 
he  was  then  and  thereby  killed.  The  said  act  having  been  committed  by  the 
said  James  Murphy  without  a  design  to  effect  death,  but  by  his  act,  procurement 
or  culpable  negligence." 

BMy  that  the  allegation  that  Klein  **  was  then  and  thereby  killed  "  might  be 
construed  as  qualifying  not  only  the  allegation  immediately  preceding  it,  but 
also  the  prior  allegation  that  the  defendant  lowered  the  light  and  wires; 

That,  as  thus  construed,  the  indictment  sufficiently  alleged  the  caus&l  connection 
between  EHein's  death  and  the  lowering  of  the  light  and  wires; 

That  the  averment  that  '*  subsequently  one  August  Klein  did  come  in  contact  with 
said  live  arc-light  or  wires  so  lowered  "  alleged  the  time  when  the  crime  was 
committed  with  the  certainty  required  by  sections  280  and  284  of  the  Code  of 
Criminal  Procedure; 

That  such  allegation  was  tantamount  to  an  averment  that  Klein's  death  occurred 
on  the  same  day  that  the  light  and  wires  were  lowered. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York^ 
from  a  judgment  of  the  County  Court  of  Richmond  county  in 
favor  of  the  defendant,  bearing  date  the  18th  day  of  Novemberj^ 
1903,  and  entered  in  the  office  of  the  clerk  of  the  county  of  Rich* 
mond  upon  the  decision  of  the  court  sustaining  the  defendant's 
demurrer  to  an  indictment  for  manslaughter  in  the  second  degree 
theretofore  filed  herein,  on  the  ground  that  the  facts  stated  in  such 
indictment  do  not  constitute  a  crime. 

The  indictment  which  was  held  to  be  insufficient  upon  the  demur- 
rer  was  as  follows :  "  The  Grand  Jury  of  the  County  of  Richmondj^ 
by  this  Indictment,  accuse  James  Murphy  of  the  crime  of  man* 
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daughter  in  tlie  second  degree,  committed  as  follows:  The  said 
James  Murphy,  late  of  Linoleumville,  in  the  Third  Ward  of  the 
Borough  of  Eichinond,  City  of  New  York,  and  in  the  County  of 
Richmond  aforesaid,  on  or  about  the  twenty-seventh  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  nine  hundred  and  two, 
at  the  place  and  county  aforesaid,  for  that  the  said  James  Mur- 
phy did  on  the  day  aforesaid  wilfully  and  feloniously  break,  loosen, 
<lisengage,  or  otherwise  wilfully  and  feloniously  interfere  with  the 
rigging,  mechanism  and  physical  apparatus,  whereby  a  certain  live 
•electiic  arc-light  and  the  current-charged  wires  thereto  attached, 
•situated  on  the  Richmond  Turnpike  in  said  County  and  near  Lino- 
leumville, could  be  lowered  from  their  usual  safe  positions  to  points 
unsafe  and  dangerous ;  and  that  the  said  James  Murphy  by  such 
breaking,  loosening,  disengaging  or  interfering  did  so  cause  the  said 
■current-charged  wires  and  live  electric  arc-light  to  become  lowered 
from  their  usual  safe  positions ;  and  that  subsequently  one  August 
Klein  did  come  in  contact  with  said  live  arc-light  or  wires  so  low- 
ered, and  that  he  was  then  and  thereby  killed.  The  said  act  having 
been  committed  by  the  said  James  Murphy  without  a  design  to 
effect  death,  but  by  his  act,  procurement  or  culpable  negligence 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  Peace  of  the  People  of  the  State  of  New  York,  and 
their  dignity." 

Edwa/rd  Sidney  Rawaon^  for  the  appellant. 

Thomas  C.  Brawny  for  the  respondent. 

WiLLARD  BaETLETT,  J.  \ 

No  opinion  was  written  by  the  learned  county  judge  in  allowing 
the  demurrer  in  this  case.  The  argument  before  us,  however,  indi- 
cates that  it  was  deemed  fatally  defective  in  two  respects: 
(1)  Because  it  failed  to  set  forth  any  causal  connection  between  the 
negligent  act  of  the  defendant  and  the  death  of  the  alleged  victim ; 
and  (2)  because  it  did  not  sufficiently  fix  the  time  when  the  alleged 
victim  was  killed  by  coming  in  contact  with  the  electric  wire. 

The  respondent  insists  that  it  is  indispensably  necessary  in  an 
indictment  for  negligently  causing  the  death  of  a  person  to  aver  that 
the  death  ensued  in  consequence  of  the  defendant's  negligent  act, 
and  in  support  of  this  proposition  he  cites  Wharton  on  Criminal 
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Law  (10th  ed.  §  1680) ;  State  v.  Wimberly  (3  McCord,  190) ;  State 
V.  Blan  (69  Mo.  317),  and  41  Texas,  496,  and  85  North  Carolina, 
581,  without  naming  the  cases.*  He  quotes  Wharton  as  saying : 
"  To  sustain  a  conviction  for  a  crime  produced  by  a  negligent  act, 
a  causal  connection  must  be  alleged  and  established  between  the  act 
and  the  result."  These  are  not  the  exact  words  of  that  author  in 
section  1580  of  the  10th  edition,  by  Wra.  Draper  Lewis,  Ph.  D., 
published  in  1896.  The  passage  cited,  as  it  appears  in  said  edition, 
reads  as  follows :  "  To  sustain  a  conviction  for  a  crime  produced  by 
negligence,  a  causal  connection,  under  conditions  which  have  been 
already  set  forth,  most  be  established  between  the  negligence  and  the 
crime."  It  will  be  observed  that  the  word  alleged,  which  appears  in 
the  brief  for  the  respondent,  does  not  appear  here.  It  is  undoubt- 
edly true,  however,  that  some  of  the  cases  cited  in  support  of  the 
judgment  on  this  demurrer  hold  that  in  indictments  for  murder  and 
manslaughter  it  is  indispensably  necessary  to  state  that  the  death 
ensued  in  consequence  of  the  act  of  the  defendant.  But  as  was  said 
by  the  Court  of  Appeals  of  South  Carolina  in  asserting  this  rule  in 
Staie  V.  Wimherly  {8upra\  "  the  pleader  is  not  confined  to  any  pre- 
cise phraseology,  except  when  technical  words  are  necessary  in  the 
description  to  give  character  to  the  offence.  It  is  sufficient  if  the 
idea  is  clearly  and  distinctly  expressed,  for  neither  clerical  nor 
grammatical  errors  will  vitiate,  unless  they  change  the  word  or 
obscure  the  meaning."  It  is  not  necessary  to  do  more,  however, 
than  to  allege  the  substantive  facts  necessary  to  be  proved.  {State 
V.  Blan^  supra,)  As  to  the  Texas  and  North  Carolina  cases  cited 
in  the  respondent's  brief,  I  can  find  nothing  at  the  pages  respectively 
indicated  which  has  any  possible  bearing  upon  the  questions  at  issue 
here. 

It  must  be  admitted  that  it  would  have  been  better  pleading  to 
allege  in  this  indictment  in  express  terms  that  the  death  of  August 
Klein  occurred  as  a  result  or  in  consequence  of  the  act  of  the  defend- 
ant James  Murphy  in  causing  the  current-charged  wires  and  live 
electric  arc  light  to  become  lowered  from  their  usual  safe  position. 
I  am  of  opinion,  however,  that,  notwithstanding  the  omission  of 
such  express  terms,  the  fair  meaning  and  intendment  of  the  language 

«8ee  Bdmondwn  v.  State,  41  Tex.  496,  and  State  y.  Morgan,  85  N.  C.  581.— [Rep. 
App.  Div.— Vol.  XCIII.        25 
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used  by  the  pleader  is  equivalent  in  effect  to  such  an  averment 
The  allegation  that  Klein  "  was  then  and  thereby  killed  "  may  be  so 
construed,  I  think,  as  to  regard  the  word  "  thereby  "  as  qualifying  not 
only  the  immediately  preceding  allegation,  but  also  the  prior  all^a- 
tion  that  the  defendant  caused  such  arc  light  and  vnres  to  become 
lowered  from  their  usual  safe  position  ;  that  is  to  say,  the  meaning 
is  that  Klein  was  killed  by  reason  of  the  lowering  of  the  light  and 
wires,  followed  by  his  subsequent  contact  therewith. 

As  to  the  question  of  time,  the  contention  is  that  the  averment 
that  "subsequently  one  August  Klein  did  come  in  contact  with  said 
live  arc-light  or  wires  so  lowered,"  is  not  a  statement  of  the  time 
when  the  crime  was  committed,  with  the  certainty  required  by  law. 
{People  V.  Stocking^  50  Barb.  573,  586.)  The  existing  rule  on  the 
subject,  however,  is  prescribed  by  the  Code  of  Criminal  Procedure, 
which  provides  in  section  280  as  follows:  "The  precise  time  at 
which  the  crime  was  committed  need  not  be  stated  in  the  indictment ; 
but  it  may  be  alleged  to  have  been  conmiitted  at  any  time  before 
the  finding  thereof^  except  where  the  time  is  a  material  ingredient 
in  the  crime."  Section  284  of  the  same  Code  further  provides  that 
the  indictment  is  sufficient,  if  it  can  be  understood  therefrom  "  that 
the  crime  was  committed  at  some  time  prior  to  the  finding  of  the 
indictment."  (See  People  v.  Jackson,  111  N.  Y.  362,  369.)  This 
indictment  complies  with  these  statutory  requirements  so  far  as  the 
allegation  of  time  is  concerned,  and  cannot  be  deemed  insufficient  in 
that  respect.  Indeed,  I  think  that  the  allegation  near  the  beginning 
of  the  charging  portion,  alleging  the  acts  of  the  defendant  to  have 
bbcn  done  on  or  about  the  twenty-seventh  day  of  November  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  two,  may  well  be 
regarded  as  qualifying  all  that  follows,  so  that  the  allegation  that 
subsequently  Klein  came  in  contact  with  the  lowered  arc  light  or 
wires  and  was  killed  is  tantamount  to  an  averment  that  his  death 
was  caused  subsequently  on  the  same  day. 

If  these  views  are  correct,  it  follows  that  the  judgment  appealed 
from  should  be  reversed  and  the  demurrer  disallowed. 

All  concurred. 

Judgment  of  the  County  Court  of  Richmond  county  reverse^} 
and  demurrer  overruled. 
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Juuus  Levy,  Kespondent,  v.  Abraham  B.  Roossin,  Appellant. 

New  York  Municipal  Court  —  a  demand  far  a  jury  trial  by  the  dtfendani  after  hie 
dufauU  hoe  been  opened,  ?ield  to  be  euffleient. 

In  an  action  brought  by  an  attorney  and  counselor  at  law  in  the  Municipal 
Court  of  the  city  of  New  York  to  recover  the  value  of  professional  services 
rendered  by  him  to  the  defendant,  the  latter  suffered  judgment  to  be  taken 
against  him  by  default.  Thereafter  the  default  was  opened  upon  the  con- 
dition, among  others,  that  an  answer  should  be  filed  on  or  before  November  6, 
1908.  When  this  direction  was  made,  the  counsel  for  the  defendant  asked  for 
a  jury  trial  and  offered  to  pay  the  clerk  for  a  venire.  The  application  was 
denied  by  the  court. 

The  defendant  filed  his  answer  on  November  6,  190S,  and  renewed  his  motion 
for  a  jury  trial  and  his  tender,  but  the  application  was  again  denied. 

Held,  that  under  section  ^1  of  the  New  York  Municipal  Court  Act  (Laws  of 
1902,  chap.  680),  which  provides,  '*  At  any  time  when  an  issue  of  fact  is  joined,. 
either  party  may  demand  a  trial  by  jury,  and  unless  so  demanded  at  the  join- 
ing of  issue,  a  jury  trial  is  waived,"  the  defendant's  application  tor  a  jury 
trial  should  have  been  granted; 

That  the  provision  of  section  145  of  the  Municipal  Court  Act,  that  issue  in  cer- 
tain  cases  must  be  joined  on  the  return  day  of  the  summons,  except  as  other- 
wise specially  prescribed  in  the  statute,  did  not  necessitate  a  holding  that  issue 
wajB  joined  in  the  case  at  bar  when  the  defendant's  default  was  taken; 

That  the  opening  of  the  default  left  the  parties  to  the  action  in  exactly  the  same 
position  which  they  occupied  before  the  return  day  of  the  summons,  except  in 
so  far  as  the  order  opening  the  default  imposed  conditions  upon  the  defendant. 

Appeal  by  the  defendant,  Abraham  Koossin,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  plaintiff,  entered  on  the  13th  day  of  November, 
1903,  and  also  from  two  orders  entered  on  the  2d  and  6t]i  days  of 
November,  1903,  respectively,  opening  the  defendants'  default  and 
denying  a  jury  trial. 

Alex<mder  B.  Oreenberg^  for  the  appellant. 

JuUua  Levy^  for  the  respondent. 

WlLLARD  BaBTLBTT,  J.  : 

This  judgment  must  be  reversed  on  account  of  the  error  of  the 
Municipal  Court  in  refusing  the  defendant  a  trial  by  jury  when 
seasonably  demanded  by  him. 
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The  action  was  brought  to  recover  the  vahie  of  professional 
services  alleged  to  have  been  rendered  to  the  defendant  by  the 
plaintiff  as  an  attorney  and  counselor  at  law.  The  defendant  suf- 
fered a  default  on  October  30, 1903.  On  the  second  day  of  Novem- 
ber following  a  motion  was  made  in  the  Municipal  Court  to  open  this 
default  on  the  ground  that  his  counsel  had  mistaken  the  tribunal  in 
which  he  was  summoned  to  appear,  and  had  proceeded  to  the  Munic- 
ipal Court  in  the  fourth  district  of  the  borough  of  Manhattan,  instead 
of  to  the  Municipal  Court  in  the  fourth  district  of  the  borough 
of  Brooklyn.  The  default  was  opened  upon  the  condition  that  the 
defendant  should  deposit'  in  court  $135  to  secure  any  judgment  that 
might  be  recovered,  and  that  an  answer  be  filed  on  or  before  Novem- 
ber 6,  1903.  When  this  direction  was  made,  counsel  for  defendant 
asked  for  a  jury,  and  offered  to  pay  to  the  clerk  the  sum  of  fuur 
•dollars  and  a  half  for  a  venire.  The  court  denied  the  application 
for  a  jury  trial,  and  counsel  for  the  defendant  excepted.  On  the 
adjourned  day  (November  6, 1903)  the  parties  duly  appeared  before 
the  Municipal  Court,  and  counsel  for  the  defendant  filed  an  answer, 
and  renewed  his  motion  for  a  trial  by  jury,  and  also  renewed  his 
tender  of  four  dollars  and  a  half  for  the  jury  fee.  The  court  denied 
the  application,  and  counsel  duly  excepted. 

Section  231  of  the  New  York  Municipal  Court  Act  (Laws  of 
1902,  chap.  580)  provides  as  follows  :  ^'  At  any  time  when  an  issue 
of  fact  is  joined,  either  party  may  demand  a  trial  by  jury,  and  unless 
80  demanded  at  the  joining  of  issue,  a  jury  trial  is  waived.  The 
^  party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  clerk 
the  sum  of  four  dollars  and  fifty  cents.  In  default  of  which  pay- 
ment the  court  shall  proceed  as  if  no  demand  for  trial  by  jury  had 
been  made."  The  defendant  had  complied  with  all  the  requirements 
of  the  section  cited  in  order  to  entitle  him  to  a  trial  by  jury.  He 
had  offered  to  pay  the  prescribed  fee  and  tendered  the  same,  which 
was  all  that  he  could  do  in  view  of  the  refusal  of  the  court  to  allow  the 
clerk  to  receive  it.  Issue  had  not  been  joined  in  the  action  until  the 
filing  of  the  answer,  which  was  filed  at  the  precise  time  directed 
by  the  court  when  the  default  was  opened.  In  behalf  of  the  respond- 
ent it  is  argued  that  because  in  section  145  of  the  Municipal  Court 
Act  it  is  provided  that  issue  in  certain  cases  miist  be  joined  on  the 
return  day  of  the  summons,  except  as  otherwise  expressly  pre- 
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scribed  in  the  statute,  it  shonld  be  held  that  issue  was  joined  in 
this  case  when  the  defendant's  default  was  taken  on  account  of 
his  mistake  in  regard  to  the  borough  in  which  the  venue  was  laid, 
and  hence  that  the  defendant  lost  his  right  to  apply  for  a  jury  trial 
becanse  he  did  not  appear  in  the  right  place  on  that  day.  This  is  a 
forced  construction,  which  ought  not  to  be  adopted  if  it  can  be 
avoided.  The  opening  of  the  default  left  the  parties  to  the  action 
in  exactly  the  same  position  which  they  occupied  before  the  return 
day  of  the  summons,  except  so  far  as  the  order  opening  the  default 
imposed  conditions  upon  the  defendant.  Those  conditions  did  not 
include  the  requirement  that  he  should  relinquish  his  right  to  a  trial 
by  jury.  Issue  was  not  actually  joined  until  the  filing  of  the 
answer,  and  at  that  time  defendant  could  not  properly  be  deprived 
of  the  right  of  a  jury  trial,  conferred  upon  him  by  section  231  of 
the  Municipal  Court  Act. 

The  provisions  of  that  section  do  not  differ  substantially  from 
those  of  section  2990  of  the  Code  of  Civil  Procedure  in  regard  to 
jury  trials  in  courts  of  justices  of  the  peace.  The  language  of  that 
section  is :  "  At  the  time  when  an  issue  of  fact  is  joined  either  party 
may  demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue  a  jury  trial  is  waived."  It  has  been  held  by  the  Appellate 
Division  in  the  fourth  department  that  there  is  nothing  in  the 
language  last  quoted  that  limits  the  right  to  demand  a  trial  by  jury 
to  the  joining  of  issue  upon  the  return  day  of  the  summons,  although 
the  demand  would  usually  be  limited  to  the  issue  joined  on  such 
return  day,  if  the  defendant  then  pleaded.  {Reese  v.  Baum^  83 
App.  Div.  550.)  The  defendant  in  the  case  at  bar,  however,  did 
not  plead  on  the  first  return  day ;  he  was  relieved  from  the  conse- 
quences of  his  default ;  and  the  order  opening  that  default  post- 
poned the  joinder  of  issue  until  the  day  when  his  answer  was  actu- 
ally filed.  By  the  action  of  the  court  below  he  has  been  deprived 
of  a  substantial  right,  which  requires  a  reversal  of  the  judgment. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Gkoboe  S.  Holmes,  Respondent,  v,  Abthur  H.  Ely,  Appellant.. 

Satisfaction  of  a  mortgage,  under  an  agreement  by  the  debtor  to  pap  the  dM  — 
action  by  an  aetignee  of  the  original  creditor  to  recover  an  unpaid  balance  —  when 
it  is  based  on  the  promise  cmd  not  on  the  bond  —if  on  the  bond  the  obligee  is  a 
necessary  party  —facts  impliedly  averred  considered  on  a  demurrer — they  may  be 
traversed. 

The  oomplaiot  in  an  action  alleged  that  the  defendant  executed  and  delirered  to 
Samuel  I.  Acken  bis  bond  conditioned  for  the  payment  of  the  sum  of  $20,000 
with  interest;  that  he  executed,  as  collateral  security  for  the  payment  of  said 
bond,  a  mortgage  upon  certain  premises;  that  thereafter  Acken,  upon  the  request 
of  the  defendant  and  upon  the  defendant's  express  promise  to  pay  the  said  sum 
of  $20,000,  satisfied  the  mortgage;  that  subsequently  the  defendant,  in  pur- 
suance of  his  promise  to  pay  the  $30,000,  paid  to  Acken  $9,000,  leaving  a 
balance  still  due  and  owing  to  Acken  of  $11,000  with  interest  from  the  1st  day 
of  IVIarch,  1901;  that  no  part  of  this  sum  had  been  paid,  although  frequently 
demanded;  tliat  the  said  Samuel  I.  Acken  had  assigned  all  his  right,  title  and 
interest  in  said  sum  of  $11,000  with  interest  to  the  firm  of  Samuel  I.  Acken 
&  Sons,  and  that  said  firm  had  subsequently  transferred  the  claim  to  the 
plaintiff. 

Held,  that  the  complaint  impliedly  averred  that  Samuel  I.  Acken,  upon  the 
express  promise  of  the  defendant  to  pay  the  indebtedness,  relinquished  his 
mortgage  security  and  relied  upon  the  new  promise  in  place  of  the  bond  which 
had  been  given; 

That  the  action  was  not  upon  the  original  bond,  but  was  upon  such  new  promise, 
and  that  the  complaint  stated  facts  sufficient  to  constitute  a  cause  of  action. 

Semble,  that  if  the  action  had  been  brought  upon  the  original  bond  it  would  have 
been  necessary,  such  bond  not  having  been  assigned,  to  make  Acken  a  party 
defendant. 

Upon  the  hearing  of  a  demurrer  the  pleading  demurred  to  will  be  held  to  state 
all  facts  that  can  be  implied  from  the  allegations  by  reasonable  and  fair  intend- 
ment; facts  so  impliedly  averred  are  traversable  in  the  same  manner  as  though 
directly  stated. 

Appeal  by  the  defendant,  Arthur  H.  Ely,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  5th  day  of 
August,  1908,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Westchester  Special  Term,  overruling  the  defendant's  demur- 
rer to  the  plaintiff's  complaint. 

Justus  A.  B.  Coioles  {^Charles  P,  Cowles  with  him  on  the  brief], 
for  the  appellant. 

Frederick  Huhe^  for  the  respondent. 
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Woodward,  J. : 

The  plaintiff  brings  this  action  as  the  assignee  of  a  claim  owned 
and  held  by  the  firm  of  Samuel  I.  Acken  &  Sons  against  the  defend- 
ant, and  the  latter  demurs  to  the  complaint  upon  the  grounds 
(1)  "That  it  appears  upon  the  face  of  the  plaintiffs  complaint 
herein  that  there  is  a  defect  of  parties  defendant  in  that  Samuel  I. 
Acken  is  not  made  a  party  defendant  herein,"  and  (2)  "  That  it 
appears  upon  the  face  of  the  plaintiffs  complaint  herein  that  the 
complaint  does  not  state  facts  snfBcient  to  constitute  a  cause  of 
action."  This  demurrer  has  been  overruled  at  the  Special  Term, 
and  the  defendant  appeals  from  the  interlocutory  judgment  entered. 

We  are  convinced  from  an  examination  of  the  complaint  that  it 
is  not  open  to  the  objections  urged,  and  that  it  does  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  theory  of  the  demurring 
defendant  is  that  the  action  was  brought  upon  a  certain  bond,  men- 
tion of  which  is  made  in  the  1st  paragraph  of  the  complaint,  and 
that  the  person  to  whom  this  bond  was  made  and  delivered,  it  not 
having  been  assigned,  should  have  been  made  a  party  defendant. 
We  think  this  theory  is  not  justified  by  the  facts  set  forth  in  the 
complaint.  The  complaint  alleges,  on  information  and  belief,  that 
the  defendant,  for  the  purpose  of  securing  the  payment  to  one 
Samuel  I.  Acken  of  the  sum  of  $20,000  with  interest  thereon,  on  or 
about  the  23d  day  of  December,  1898,  executed  and  delivered  to 
the  said  Acken  a  bond  bearing  date  on  that  day,  sealed  with  his 
seal,  whereby  he  bound  himself,  his  heirs,  executors  and  adminis- 
trators, in  the  penalty  of  $40,000,  and  upon  the  condition  that  the 
same  should  be  void  if  the  said  defendant  should  pay  to  the  said 
Samuel  I.  Acken,  his  executors,  administrators  or  assigns,  the  sum 
of  money  first  above  mentioned ;  that  the  defendant  on  the  same 
day,  and  as  collateral  security,  duly  executed,  acknowledged  and 
delivered  a  mortgage  upon  certain  premises;  that  thereafter  the 
defendant  requested  the  said  Samuel  I.  Acken  to  cancel  the  lien  of 
said  mortgage  and  satisfy  the  same,  and  that  the  said  Samuel  I. 
Acken  upon  the  request  of  the  defendant  and  upon  the  defendant's 
express  promise  to  pay  the  said  sum  of  $20,000,  agreed  to  cancel 
the  said  mortgage  and  that  he  did  execute  and  deliver  a  satisfaction 
piece  to  the  said  defendant ;  that  subsequently,  and  about  the  month 
of  May,  1900,  the  defendant,  in  pursuance  of  his  promise  to  pay  the 
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$20,000  above  mentioned, 'did  pay  to  the  said  Samael  L  Acken  tlie 
Butn  of  $7,000,  and  that  subsequently  the  defendant  paid  variooa 
sums  aggregating  $2,000,  leaving  a  balance  still  due  and  owing  to 
the  said  Samuel  I.  Acken  of  $11,000,  with  interest  from  the  1st  daj 
of  March,  1901,  no  part  of  which  has  been  paid,  though  frequently 
demanded.  The  complaint  then  sets  forth  an  assignment  of  all  the 
right,  title  and  interest  of  the  said  Samuel  I.  Acken  in  and  to  the 
said  sum  of  $11,000,  with  interest  as  aforesaid,  to  Samuel  I.  Acken, 
Joseph  Acken  and  Samuel  I.  Acken,  Jr.,  composing  the  firm  of 
Samuel  I.  Acken  &  Sons,  and  a  subsequent  transfer  of  the  said 
claim  by  the  above  firm  to  the  plaintiff. 

If  the  plaintiff  had  alleged  that  on  a  given  day  the  defendant 
owed  Samuel  I.  Acken  the  sum  of  $20,000,  and  that  tlie  defendant 
had  promised  to  pay  the  same,  that  he  had  paid  from  time  to  time 
sums  aggregating  $9,000,  and  that  there  was  still  due  and  nnpaid 
$11,000,  though  often  demanded,  and  that  this  claim  had  been  dulj 
assigned  to  the  plaintiff,  there  would  be  no  doubt  that  a  good  cause 
of  action  was  stated,  and  we  fail  to  discover  any  fatal  defect  in  the 
complaint  because  the  pleader  has  set  forth  the  facts  out  of  which 
this  claim  arose.  The  action  is  not  upon  the  original  I>ond,  bat 
upon  the  express  promise  of  the  defendant  to  pay  the  amount,  in 
consideration  of  the  discharge  of  the  mortgage  which  was  given  as 
collateral  to  such  bond,  and  the  complaint  will  be  deemed  to  be 
sufiicient  whenever  the  requisite  allegations  can  be  fairly  gathered 
from  all  the  averments,  though  the  statement  of  them  may  be  ai^ 
mentative  and  the  pleading  deficient  in  logical  order  and  in  techni- 
cal language.  The  pleading  will  be  held  to  state  all  facts  that  can 
be  implied  from  the  allegations  by  reasonable  and  fair  intendment, 
and  facts  so  impliedly  averred  are  traversable  in  the  same  manner 
as  though  directly  stated.  {Sage  v.  OuJ/oer^  147  N.  Y.  241,  245,  and 
authorities  there  cited.)  We  think  the  allegations  of  this  complaint 
impliedly  aver  that  Samuel  I.  Acken,  upon  the  express  promise  of 
the  defendant  to  pay  this  indebtedness,  relinquished  his  mortgage 
security  and  relied  upon  the  new  promise  in  place  of  the  bond  wliich 
had  been  given,  and  that  both  parties  treated  the  matter  in  this 
light,  the  defendant  paying  from  time  to  time  upon  this  new  prom- 
ise until  he  had  discharged  $9,000  of  the  indebtedness.  Mr.  Acken 
could  have  sued  upon  this  promise  independent  of  the  bond,  and 
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the  plaintiff,  having  title  tbroagh  Mr.  Acken  to  tlie  claim  asserted 
in  this  action,  has  a  right  to  recover  the  amount  due,  and  there  is 
no  reason  to  anticipate  that  any  one  else  will  be  able  to  recover 
upon  the  bond. 

The  interlocutory  judgment  should  be  affirmed,  with  costs,  and  the 
defendant  should  be  permitted  to  answer  tipon  the  payment  of  costs. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Joseph  Clarke,  as  Administrator,  etc.,  of  Anns  Clabkb,  Deceased, 
Respondent,  v.  Elizabeth  B.  Welsh,  Appellant. 

NegUffenee — injury  to  a  tenaiU  who  while  leaning  upon  a  rotten  railing  of  a 
balcony  in  the  rear  of  a  tenement  home,  faUe  into  the  yard. 

A  four-story  building  contaiiied  stores  on  the  ground  floor  and  apartments  upon 
each  of  the  upper  floors.  At  the  rear  of  the  building  were  four  balconies  on  a 
level  with  the  several  floors.  The  balconies  were  connected  by  stairways 
which  were  used  by  the  tenants  of  the  seyeral  apartments  in  reaching  a 
common  cellar  and  yard.  On  one  occasion,  a  woman,  who  resided  with  her 
family  upon  the  second  story  of  the  building,  came  down  the  conmion  stair- 
way to  the  balcony  in  the  rear  of  the  store  on  the  first  floor  of  the  building 
and  leaned  over  the  railing  for  the  purpose  of  calling  to  her  children  who  were 
in  the  yard  below.  While  in  this  attitude,  the  railing  fell,  precipitating  the 
woman  to  the  ground  and  causing  her  to  sustain  injuries  which  resulted  in 
Her  death. 

In  an  action  brought  against  the  owner  of  the  building  to  recover  damages 
resulting  from  the  death  of  the  woman,  evidence  was  given  to  the  effect  that 
the  woman  weighed  about  110  pounds;  that  the  railing  was  rotted  to  a  degree 
which  could  hardly  have  escaped  attention  if  any  reasonable  effort  had  been 
made  to  determine  its  safety,  and  that  its  rotten  condition  had  been  concealed 
by  the  use  of  paint. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  the  evidence  warranted  a  finding  that  the  defendant  owed  the  intestate  the 
duty  of  exercising  reasonable  care  to  make  the  balcony  railing  in  the  rear  of 
the  store  reasonably  safe,  and  that  the  defendant  had  been  negligent  in  that 
respect; 

That  the  intestate  had  a  right  to  assume  that  the  balcony  railing  was  safe  and 
that  the  question  whether  she  was  guilty  of  contributory  negligence,  in  lean- 
ing upon  the  railing  without  nmking  an  examination  of  its  condition,  was  one 
of  fact  for  the  jury. 
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Afpbal  by  the  defendant,  Elizabeth  fi.  Welsh,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  23d  day  of  April, 
1903,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  on  the  30th  day  of  April,  1903,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

James  M.  Uuntj  for  the  appellant. 
Michael  J.  Tiemey^  for  the  respondent. 

Woodward,  J. : 

The  defendant  in  this  action,  who  appeals  from  the  judgment,  is 
the  owner  of  a  four-story  tenement  building  in  the  city  of  Yonkers. 
The  building  has  three  stores  on  the  ground  floor,  and  above  these 
stores  are  apartments.  At  the  rear  there  are  four  balconies  running 
entirely  across  the  building  and  on  a  level  with  the  several  floors. 
From  each  of  thefie  balconies  there  is  a  single  stairway  leading  to 
the  balcony  above,  and  these  stairways  were  used  by  the  tenants  of 
the  several  apartments  in  reaching  a  common  cellar  and  yard.  The 
plaintiff's  theory,  and  the  one  which  must  have  been  accepted  by 
the  jury,  was  that  these  several  balconies,  which  were  not  partitioned, 
and  the  single  stairway  leading  to  them,  and  thence  to  the  yard  and 
basement,  were  retained  in  the  custody  and  control  of  the  defendant 
for  the  common  use  of  all  of  the  tenants,  and  that  the  defendant, 
therefore,  owed  the  plaintiff's  intestate,  who  was  one  of  such  tenants, 
the  duty  of  ordinary  care  io  the  construction,  care  and  maintenance 
of  such  balconies.  The  defendant,  on  the  other  hand,  insists  that 
only  the  balconies  in  the  immediate  rear  of  the  several  apartments, 
or  at  least  in  the  case  of  the  store  in  the  rear  of  which  the  accident 
occurred,  belonged  to  the  tenant,  and  that  as  the  plaintiff's  intestate 
was  injured  through  the  falling  of  the  railing  in  the  rear  of  one 
Friedman's  store,  the  defendant  owed  her  no  duty. 

We  think  the  facts  and  circumstances,  in  connection  with  the 
evidence  of  plaintiff's  witnesses,  are  sufficient  to  support  the  view 
taken  by  the  jury,  and  that  the  defendant  did  owe  the  plaintiff's 
intestate  the  duty  of  exercising  ordinary  care  in  making  the  balcony 
in  the  rear  of  Friedman's  store  reasonably  safe  for  the  purpose  for 
which  it  was  intended.     Certainly  if  there  was  need  of  the  railing 
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in  the  first  instance,  the  defendant  owed  it  to  the  common  tenants 
of  the  building  to  see  that  it  was  maintained  in  a  reasonably  safe 
condition,  or  at  least  to  exercise  a  reasonable  degree  of  care  to  this 
end. 

The  evidence  shows  that  on  the  2d  day  of  January,  1903,  at  about 
ten-thirty  a.  m.,  Mrs.  Clarke,  plaintiff's  intestate,  who  lived  with 
her  husband  and  children  upon  the  second  floor  of  this  building, 
immediately  over  the  store  of  Mr.  Friedman,  came  down  the  com- 
mon stairway  to  the  balcony  in  the  rear  of  the  Friedman  store,  that 
she  passed  along  this  balcony  to  near  the  end  of  the  building  where 
she  leaned  over  the  railing,  with  her  hand  upon  the  same,  for  the 
purpose  of  calling  to  her  children  who  were  in  the  yard  below  and 
who  were  quarreling  at  the  time.  While  in  this  attitude  the  rail- 
ing fell,  the  woman  was  precipitated  to  the  ground,  seven  feet 
below,  receiving  injuries  which  resulted  in  her  death  soon  after- 
ward. While  there  was  some  conflict  of  evidence  there  was  enough 
before  the  jury  for  them  to  find  that  the  railing  was  rotted  to  a 
degree  which  could  hardly  have  escaped  detection  if  any  reasonable 
effort  had  been  made  to  determine  the  safety  of  this  balcony  railing. 
One  witness  testified  that  it  was  so  decayed  at  the  point  where  it 
joined  the  upright  post  that  it  crumbled  in  his  fingers  when  he  took 
hold  of  the  wood,  and  there  was  no  dispute  that  it  was  in  such  a 
condition  that  it  would  not  hold  nails,  and  that  the  nails  which  had 
been  used  were  rusted  and  rotten.  There  was  evidence  that  this 
condition  had  been  covered  up  by  the  use  of  paint,  and  the  danger, 
if  it  may  be  presumed  to  have  been  known  to  the  intestate,  was  not 
of  that  obvious  character  which  would  demand  a  finding  of  con- 
tributory negligence,  although  it  might  warrant  the  jury  in  finding 
that  it  was  such  a  defect  as  would  be  discovered  by  reasonable 
inspection  on  the  part  of  one  owing  the  duty  of  reasonable  care  in 
maintaining  such  a  railing.  The  railing  being  there  for  the  obvious 
purpose  of  protecting  those  who  were  lawfully  using  the  balconies, 
plaintiff's  intestate  had  a  right  to  assume  that  they  were  reasonably 
adapted  to  that  purpose,  and  whether  she  was  in  the  exercise  of  a 
reasonable  degree  of  care  in  leaning  over  this  railing  without  taking 
the  pains  to  make  an  examination,  was  clearly  a  question  for  the 
jury.  The  danger  is  not  shown  to  have  been  known  to  her ;  it  is 
insisted  on  the  part  of  the  defendant  that  it  was  not  obvious,  and  it 
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was,  therefore,  for  the  jury  to  say  whether  the  leaning  upon  the 
railing  for  the  purpose  of  looking  into  the  yard  or  under  the 
veranda,  was  within  the  scope  of  that  reasonable  care  which  the 
plaintiflPs  intestate  owed  to  the  defendant  in  the  use  of  this  balcony 
as  a  condition  of  the  plaintiff's  recovery.  In  otiier  words,  the 
defendant  was  maintaining  a  railing  around  this  balcony,  and  the 
question  presented  to  the  jury  was  whether  the  plaintiff's  intestate, 
in  approaching  the  railing  and  leaning  upon  it  as  she  did  (she  being 
a  woman  of  about  110  pounds  weight),  exercised  that  degree  of 
care  which  the  obvious  circumstances  demanded,  whether  she  had  a 
right  to  rely  upon  the  safety  of  the  structure  to  the  extent  that  she 
obviously  did  in  leaning  out  over  it  ?  The  jury  has  found  that  she 
was  exercising  that  reasonable  degree  of  care,  and  in  the  light  of 
common  experience,  as  to  what  men  and  women  do  under  similar 
circumstances,  and  what  they  might  fairly  be  expected  to  do, 
we  see  no  reason  for  holding  that  the  jury  is  not  justified  in  its 
verdict. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
oosts. 

Judgment  and  order  unanimously  affirmed,  with  oosts. 


Frank  W.  Suydam,  Bespondent,  v,  James  B.  Hbalt,  Appellant. 

Beal  tgtaU  broker  —  when  he  earns  his  commissions  on  an  exchange  of  real  estate — 
subsequent  refusal  of  his  principal  to  complete  it, 

A  broker  employed  to  effect  an  exchange  of  real  estate  earns  his  commissions 
when  he  finds  a  person  ready,  able  and  willing  to  perform  his  part  of  the  agree- 
ment upon  the  terms  named  by  the  broker's  employer. 

The  fact  that  the  employer  subsequently  refuses  to  enter  into  a  contract  of 
exchange  does  not  affect  the  broker*8  right  to  his  commisBiona 

Appeal  by  the  defendant,  James  B.  Healy,  from  a  judgment  of 
the  County  Court  of  Kings  county  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  tlie  22d  day 
of  June,  1903,  upon  tlie  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  16th  day  of  July,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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J£.  F,  McGoldrick^  for  the  appellant. 

W.  P.  Douglass^  for  the  respondent. 
Peb  Cusiam  : 

The  plaintiff  was  a  real  estate  broker,  and  was  concededly 
employed  by  the  defendant  to  exchange  certain  property  on  Fulton 
street,  borongh  of  Brooklyn,  for  otlier  property  in  the  same  borough. 
Thei-e  is  no  dispute  that  the  plaintiff  procured  a  person  ready,  will- 
ing and  able  to  enter  into  an  agreement  for  the  exchange  of  prop- 
erty npon  the  terms  dictated  by  the  defendant,  and  the  only  conflict 
of  evidence  of  any  importance  was  npon  the  question  of  whetlier 
the  defendant  was  willing  to  close  the  contract  after  the  work  had 
been  done.  If  it  were  material,  the  evidence  is  sufficient  to  support 
the  finding  of  the  jury,  but  as  we  look  at  the  case  the  plaintiff  had 
earned  his  right  to  a  commission  when  he  had  found  a  person  who 
was  ready,  willing  and  able  to  perform  his  part  of  the  agreement 
npon  the  terms  named  by  the  defendant.  If  there  is  any  conflict  of 
evidence  in  tiiis  respect  it  is  a  mere  quibble  as  to  whether  the 
defendant  bad  agreed  to  all  of  the  details,  both  properties  being 
snbject  to  mortgages,  which  the  case  appears  to  assume  were  to  be 
taken  care  of  by  the  purchasing  party  in  each  case.  The  evidence 
is,  however,  that  the  Fulton  street  property  was  to  be  exchanged  at 
an  agreed  valuation  of  $50,000 ;  tliat  this  property  was  mortgaged 
for  $30,000,  and  that  the  property  offered  in  exchange  consisted  of 
thirty  lots,  valued  at  $500  to  $1,100  each,  to  which  was  to  be  added 
$5,000  in  cash.  These  thirty  lots  were  subject  to  a  mortgage  of 
$7,000,  so  that  it  appears  that  the  defendant  was  getting  about  the 
amount  agreed  upon  as  the  value  of  his  Fulton  street  property. 
The  evidence,  if  disputed,  is  sufficient  to  warrant  the  jury  in  finding 
that  he  agreed  to  this  exchange  after  looking  over  the  thirty  lots, 
and  the  fact  that  he  afterward  refused  to  enter  into  a  contract  of 
exchange  does  not  affect  the  plaintiff's  right  to  his  commission. 
{Charles  v.  Codk^  88  App.  Div.  81-83,  and  authorities  there  cited.) 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  and  order  of  the  County  Oourt  of  Kings  county 
affirmed,  with  costs. 
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Gborgb  H.  Webster,  PlaintiflF,  v.  The  Town  of  White  Plaihs, 

Defendant. 

Toton  boTiding  —  ihs  petition  to  the  guperviears  muet  be  in  the  form  required  by  the 
statute  in  existence  at  the  time  it  is  to  be  acted  upon  by  the  supervisors — chapter 
469  of  the  Laws  of  1908  is  not  retrospective. 

October  6,  1902,  the  town  board  of  a  town  and  the  commisaioner  of  highwayB 
thereof  presented  a  petition  to  the  board  of  supervisors  of  the  county  pursu- 
ant to  the  provisions  of  section  69  of  the  County  Law  (Laws  of  1892,  chap. 
686,  as  amd.  by  Laws  of  1900,  chap.  12),  for  leave  to  issue  bonds  for  highway 
purposes. 

The  petition  was  granted  by  a  resolution  of  the  board  of  supervisors  passed  June 
1,  1908,  and  the  bonds  were  subsequently  issued  and  sold. 

May  7,  1908,  chapter  469  of  the  Laws  of  1903,  which  amended  section  69  of  the 
County  Law  by  providing  that  the  petition  to  issue  bonds  for  highway  pur- 
poses should  have  the  sanction  of  the  vote  of  a  majority  of  the  electors  of  the 
town,  and  that  it  should  contain  a  written  estimate  of  the  expense  of  the  high- 
way improvement,  went  into  eflfect. 

The  petition  acted  upon  by  the  board  of  supervisors  did  not  comply  with  these 
requirements  of  the  act  of  1903. 

Held,  that  the  bonds  were  invalid; 

That  it  could  not  be  successfully  urged  that,  as  the  town  had  taken  action  under 
the  law  as  it  existed  prior  to  May  7,  1908,  the  jurisdiction  of  the  board  of  super- 
visors was  not  affected  by  the  amendment  of  the  statute,  under  the  provisions 
of  section  81  of  the  Statutory  Construction  Law  (Laws  of  1892,  chap.  677), 
which  provides  that  the  *'  repeal  of  a  statute  or  part  thereof  shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired,  or  liability,  pen- 
alty, forfeiture  or  punishment  incurred  prior  to  the  time  such  repeal  takes 
effect;" 

That  the  act  of  1908  was  not  retrospective,  either  as  to  the  board  of  supervisors 
or  the  town. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Daniel  F,  Cohalany  for  the  plaintiff. 

JoJm  M.  Digney^  for  the  defendant. 

Woodward,  J. : 

On  the  6th  day  of  October,  1902,  W.  S.  Sterling,  superyisor, 
James  J.  Shaw,  town  clerk,  6.  Truman  Capron,  Ffarrington  M. 
Thompson,  E.  C.  Dunning,  Jr.,  and  Douglas  Murray,  justices  of  the 
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peace,  and  Marvin  Horton,  commissioner  of  highways  of  the  town 
of  White  Plains,  presented  a  petition  to  the  board  of  supervisors  of 
Westchester  county,  under  the  provisions  of  chapter  686  of  the  Laws 
of  1892,  as  amended,  requesting,  advising  and  consenting  to  the 
adoption  of  a  resolution  by  said  board,  authorizing  the  issuing  of 
$60,000  of  bonds  of  said  township  for  the  purposes  authorized  by 
section  69  pf  said  act  as  amended.  At  the  regular  monthly  session 
of  the  board  of  supervisors  of  Westchester  county,  held  June  1, 
1903,  the  judiciary  committee,  to  whom  this  petition  was  referred, 
reported  in  favor  of  the  passage  of  the  resolution,  and  it  was  adopted 
by  the  board  of  supervisors.  In  pursuance  of  the  supposed  authority 
of  such  resohition  the  bonds  of  the  town  were  subsequently  issued 
and  sold  to  the  amount  of  $60,000,  and  the  question  presented  upon 
this  submission  is  whether  these  bonds  have  been  duly  authorized, 
the  plaintiff  being  a  taxpayer  who  challenges  the  legality  of  the 
action  of  the  town  in  issuing  such  bonds. 

There  is  no  doubt  of  the  validity  of  the  bonds  under  the  pro- 
visions of  section  69  of  chapter  686  of  the  Laws  of  1892,  as 
amended  by  chapter  79  of  the  Laws  of  1894,  chapter  163  of  the 
Laws  of  1894,  chapter  742  of  the  Laws  of  1895,  chapter  178  of  the 
Laws  of  1896,  and  chapter  12  of  the  Laws  of  1900.  The  real 
point  in  issue  is  presented  by  the  provisions  of  chapter  469  of  the 
Laws  of  1903,  which  went  into  effect  on  the  7th  day  of  May, 
1903,  nearly  one  month  before  the  adoption  of  the  resolution 
authorizing  the  issuing  of  the  bonds  by  the  board  of  supervisors. 
Under  the  act,  as  it  stood  prior  to  this  last  enactment,  it  was 
only  necessary  that  the  petition  should  be  authorized  by  a  vote 
of  the  taxpayers  "or  upon  the  written  request  of  the  commis- 
sioners of  highways  and  town  board  of  such  town,"  and  the  peti- 
tion in  question  was  made  upon  such  written  request  by  the 
town  oflScers.  Section  1  of  chapter  469  of  the  Laws  of  1903 
amends  section  69  of  chapter  686  of  the  Laws  of  1892  so  as  to  read 
as  follows:  "The  board  may  upon  the  application  of  any  town, 
liable  or  to  be  made  liable  to  taxation,  in  whole  or  in  part,  for  con- 
structing, building,  repairing  or  discontinuing  any  highway  or 
bridge  therein,  or  upon  ifs  borders,  pursuant  to  a  vote  of  a  majority 
of  the  electors  of  such  town  at  an  annual  town  meeting  or  special 
town  meeting,  called  for  that  purpose,  taken  pursuant  to  sections 
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tliirty,  thirty-one  and  thirty-two  of  the  town  law,  or  upon  the  writ- 
ten request  of  the  commissioners  of  highways  and  town  board  of 
such  town  or  towns,  and  said  vote  of  a  majority  of  said  electors,  in  a 
case  arising  under  section  ten  of  the  highway  law,  where  the  high- 
way or  bridge  has  not  been  already  repaired  or  rebuilt,  authorize 
such  town  or  towns  to  construct,  build,  repair  or  discontinue  such 
highway  or  bridge,  and  to  authorize  said  town  or  towns  to  borrow 
such  sums  of  money  therefor,  for  and  on  the  credit  of  such  town  or 
towns  as  may  be  necessary  according  to  a  written  estimate  in  items 
of  the  fair  cost  and  expense  thereof." 

It  is  conceded  by  the  defendant  that  the  petition  before  the  board 
of  supervisors  on  the  1st  day  of  June,  1903,  did  not  have  the  sanc- 
tion of  the  electors  of  the  township,  and  that  it  did  not  contain  the 
estimate  of  the  fair  cost  and  expense,  but  it  is  urged  that  as  the  town 
•  had  taken  action  under  the  law  as  it  existed  prior  to  May  7,  1908, 
the  jurisdiction  of  the  board  of  supervisors  was  not  aflEected  by  this 
amendment  of  the  statute,  under  the  provisions  of  section  81  of  the 
Statutory  Construction  Law  (Laws  of  1892,  chap.  677),  which  pro- 
vides that  the  "  repeal  of  a  statute  or  part  thereof  shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired,  or  liabil- 
ity, penalty,  forfeiture  or  punishment  incurred  prior  to  the  time  such 
repeal  takes  effect,'*  etc.  A  very  similar  contention  was  made 
before  this  court  in  the  case  of  Palmer  v.  Hickory  Grove  Cemetery 
(84:  App.  Div.  600),  and  we  held  that  the  Statutory  Construction 
Law  did  not  operate  to  preserve  the  jurisdiction  of  the  board  of 
supervisors  to  grant  privileges  to  a  cemetery  corporation  where  the 
law  had  declared  that  under  certain  circumstances,  which  were  shown 
to  exist,  the  board  should  not  have  such  power,  although  the  prelimi- 
nary steps,  necessary  to  such  grants,  had  been  taken  before  the 
change  in  the  law.  Chapter  469  of  the  Laws  of  1903,  as  well  as  the 
act  which  it  amends,  provides  for  giving  a  power  to  the  board  of 
supervisors  to  grant  concessions  to  towns ;  the  town  has  no  vested 
right  in  any  particular  mode  of  procedure,  and  when  by  the  act  of 
1903  it  became  necessary  for  the  town  to  do  further  acts  in  order  to 
invest  the  board  of  supervisors  with  jurisdiction,  the  power  of  the 
board  of  supervisors  to  act  upon  a  petition  which  complied  with  the 
provisions  of  a  former  statute  came  to  an  end.  In  other  words, 
when  the  board  of  supervisors  attempted  to  act  the  law  did  not  per- 
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mit  of  such  action  upon  the  petition  which  was  before  it ;  there 
was  an  absence  of  facts  giving  it  jurisdiction,  and  its  adoption  of  a 
resolation  authorizing  the  issuing  of  $60,000  of  the  bonds  of  the 
town  was  without  force  or  effect.  So  far  as  this  amendment  related 
to  the  board  of  supervisors,  it  simply  required  a  different  state  of 
facts  from  that  which  had  been  previously  required  as  a  condition 
of  acting  at  all.  The  statute  prescribed  the  duty  of  the  board  in  a 
certain  contingency,  and  before  the  performance  of  that  duty  was 
reached,  and  before  the  board  had  performed  any  duty  in  the  matter, 
the  Legislature  repealed  tlie  law  under  which  the  defendant  had 
acted,  and  provided  a  new  rule.  As  to  the  board  of  supervisors  the 
legislation  was  prospective,  not  retrospective.  Nor  was  it  retro- 
spective as  to  the  defendant  if  by  the  general  rule  of  law  the  pro- 
cedure in  an  action  is  governed  by  the  law  regulating  it  at  the  time 
any  question  of  procedure  arises.  {Lazarvs  \.  M,  E.  li,  Co.^  145 
N.  Y.  681,  685.)  In  the  case  last  cited  it  was  urged  by  the  defend- 
ants that  under  the  provisions  of  section  31  of  the  Statutory  Con- 
struction Law  they  were  entitled  to  findings  by  the  referee  under  the 
provisions  of  section  1023  of  the  Code  of  Civil  Procedure,  which  had 
been  repealed  during  the  litigation.  The  court  say :  "  The  only  right 
which  accrued  to  the  defendants  upon  the  submission  of  the  pro- 
posed findings  was  the  right  to  demand  from  the  referee  an  observ- 
ance of  the  provisions  of  section  1023.  But  it  was  a  conditional 
right  only,  and  the  abrogation  of  the  duty  to  pass  upon  tiie  findings 
consequent  upon  a  repeal  of  the  section  was  not  in  any  proper  sense 
an  impairment  of  any  act  theretofore  done  by  the  defendants  or  any 
right  accrued  to  them.  The  change  left  unimpaired  all  defenses 
to  the  action.  The  repeal  of  the  section  acted  directly  and  immedi- 
ately upon  the  duty  of  the  court  or  referee,  and  only  incidentally 
upon  the  particular  case  in  question.  The  defendants  could  no 
longer  require  the  performance  of  the  duty  in  their  behalf,  because 
the  Legislature  had  changed  the  procedure  and  abrogated  the  duty. 
The  taking  of  a  step  under  section  1023,  which,  if  the  section  had 
remained  in  force,  would  have  entitled  them  to  demand  the  perform- 
ance by  the  referee  of  the  duty  imposed  thereby,  was  not  an  act 
done  which  conferred  a  right,  protected  by  section  37  *  of  the  Statu- 

^Sic.     See  §31.— [Rep. 

App.  Div.— Vol.  XCIIL        26 
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tory  Construction  Act  from  the  ordinary  operation  of  the  Repealing 
Act." 

In  the  case  at  bar  the  Legislature  repealed  section  69  of  the 
original  act  and  sabstitnted  a  new  section,  covering  the  same  anb- 
jecty  and  if  the  defendant  had  attempted  to  compel  the  board  of 
supervisors  to  act  at  any  time  subsequent  to  May  7,  1903,  there  can 
be  no  doubt  that  the  board  of  supervisors  would  have  shown  a  com- 
plete justification  for  non-action  by  pointing  out  that  the  petition 
before  them  did  not  establish  the  facts  necessary  to  give  jurisdiction. 
That  which  would  have  been  a  defense  to  the  board  of  supervifion 
is  a  fatal  defect  in  the  proceeding  necessary  to  impose  a  burden 
upon  the  taxpayers  of  the  town  of  White  Plains.     The  power  of 
the  board  of  supervisors,  upon  the  petition  of  the  town  ofBcera,  to 
impose  a  burden  of  debt  was  taken  away  by  chapter  469  of  the 
Laws  of  1903,  and  the  town  could  receive  no  authority  from  the 
resolution.     As  was  said  in  a  somewhat  similar  case,  where  a  con- 
stitutional amendment  operated  to  repeal  the  power :  ^^  If  when  the 
constitutional  amendment  took  effect  the  vote  had  been  duly  taken 
and  the  requisite  vote  of  the  majority  of  the  taxable  inhabitants  to 
the   raising  of   the   money   had  been  secured,  the  constitntional 
amendment  prevented  further  action,  and  rendered  the  prior  pro- 
ceedings null  and  void.     The  authority  to  create  the  debt  was  taken 
away,  and  no  power  existed  to  borrow  money  or  to  issue  the  bonds 
of  the  village,  for  the  purposes  of  the  act  of  1867."  *    {People  ex  reL 
Heitfidd  V.  Trustees,  70  N.  Y.  28,  33 ;  FearsaU  v.  areat  Northern 
Railway y  161  U.  S.  646,  666,  and  authorities  there  cited,  where  the 
rule  laid  down  is  much  more  favorable  to  the  plaintiff  than  the  one 
necessarily  involved  in  this  decision.) 

The  plaintiff  should  have  judgment,  the  proceedings  being  with- 
out jurisdiction  on  the  part  of  the  board  of  supervisors. 

All  concurred. 

Judgment  for  plaintiff  on  agreed  statement  of  facts. 

*  See  chap.  058.—  [Rbp. 


Digiti 


ized  by  Google 


GILLESPIE  V.  MONTQOMERT.  403 

App.  Div.]  Second  Department,  April,  1904. 

FBn>ERiOK  J.  Gillespie,  Kespondent,  v.  Geobqe  L.  Montoomebt 
and  Henby  Bisohofp,  Appellants. 

€hmplaint  to  recover  one-half  theprofiU  cf  a  buHnem  under  an  agreement  for  the 
urn  of  plaintiff's  eermcee  and  name — not  demurrable  becauee  it  aeke  for  an 
aeeountitig  and  receiver  —  t?ie  demand  far  equitoMe  relief  regarded  ae  surplusage 
— its  failure  to  allege  Vie  use  of  plaintiff's  name. 

The  complaint  in  an  action  alleged  that  the  defendants  were  copartners;  that,  in 
consideration  of  the  plaintiff  giving  his  services  and  allowing  his  name  to  be 
used  for  the  purpose  of  raising  the  sum  of  121,600  for  use  in  the  business,  the 
defendants  promised  and  agreed  to  give  him  an  equal  share  in  the  profits 
thereof;  that  the  plaintiff  superintended  the  defendants'  business  and  acted  for 
them  from  August  16,  1902,  until  February  21,  1908;  that  the  plaintiff's  share 
of  the  copartnership  profits  for  such  period  was  |5,000  or  more  which  was 
unpaid;  that  the  defendants  had  failed  or  refused  to  account  for  such  share  of 
tbe  profits,  and  that  an  accounting  was  necessary  to  determine  the  true  amount 
due  and  payable  to  the  plaintiff. 

The  plaintiff  asked  for  an  accounting  and  for  the  appointment  of  a  receiver; 
also  "  that  said  defendants  may  be  compelled  to  pay  said  plaintiff  the  said  sum 
of  five  thousand  ($5,000)  dollars,  or  such  sum  as  may  be  due  him  as  his  share 
of  the  profits  aforesaid,  and  that  plaintiff  have  such  other  and  further  relief  as 
Doay  be  Just  and  equitable." 

HM^  that  the  complaint  was  not  demurrable  on  the  ground  that  it  did  not  state 
facts  sufllcicnt  to  constitute  a  cause  of  action; 

That  the  facts  stated  entitled  the  plaintiff  to  some  form  of  legal  relief  and  that 
the  averments  seeking  equitable  relief  might  be  regarded  as  surplusage; 

That  while  there  was  force  in  the  criticism  that  the  plaintiff  had  not  sufficiently 
aDeged  that  he  allowed  his  name  to  be  used  in  raising  the  sum  of  $21,800,  such 
criticism,  even  if  sound,  was  not  sufllcient  to  support  the  demurrer,  as  it  could 
not  be  assumed  that  the  contract  was  entire  in  the  sense  that  failure  to  permit 
tbe  use  of  the  plaintiff's  name  defeated  his  right  to  any  share  in  the  profits, 
although  he  performed  services  for  the  defendants. 

Appeal  by  the  defendants,  George  L.  Montgomery  and  anotlier, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  25th  day  of  June,  1903,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Kings  County  Special  Term,  overruling 
the  defendants'  demurrer  to  the  plaintiff's  complaint. 

Edward  H.  I£,  lioehr^  for  the  appellants. 

William  Hugliea^  for  the  respondent. 
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Jenes,  J. : 

The  defendants  demur  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  position  of  the  learned 
counsel  for  the  appellants  is  tiiat  the  plaintiff  seeks  equitable  relief 
to  which  he  is  not  entitled,  and  tliat  a  complaint  in  an  action  at  law 
is  made  to  the  equitable  side  of  the  court. 

Leggeit  v.  Stevens  (77  App.  Div.  612)  holds  that  if  the  com- 
plaint state  a  cause  of  action  of  which  some  court  has  cognizance, 
a  demurrer  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  does  not  technically  raise  the  question 
whether  the  equity  branch  has  jurisdiction,  but  that  it  can  only  be 
raised  under  the  second  ground  specified  in  section  488  of  the  Code 
'  of  Civil  Procedure. 

In  Hotel  Register  Co.  v.  Oshome  (84  App.  Div.  307)  the  court 
states  the  general  rule  that  if  the  facts  show  that  the  plaintiff  is 
entitled  either  to  equitable  or  to  legal  relief,  the  complaint  is  not 
demurrable  upon  the  ground  stated  in  the  demurrer,  citing  Mid- 
dleton  V.  Aines  (37  App.  Div.  510)  and  Lester  v.  SeiUiere  (50  id. 
239).  Abbey  v.  Wheeler  (170  N.  Y.  122,  127)  holds  that  if  the 
facts  alleged  in  the  complaint  justify  legal  or  equitable  recovery,  a 
demurrer  upon  the  ground  stated  in  this  case  is  not  well  interposed, 
althougli  the  pleading  may  be  open  to  correction  by  motion  or 
otherwise. 

We  must  first  ascertain  whether  the  facts  alleged,  if  taken  as  facts, 
state  any  cause  of  action.  {Sage  v.  Culver^  147  N.  Y.  241.)  The 
plaintiff  complains  that  the  defendants  were  copartners  in  business 
as  brokers  and  money  lenders,  who  agreed  to  pay  to  the  plaintiff 
for  services  to  the  copartnership  an  equal  share  of  their  profits. 
The  plaintiff  superintended  their  business  and  acted  for  them  from 
August  15,  1902,  until  February  21,  1903.  Plaintiff's  share  of  such 
copartnership  profits  for  such  period  is  $5,000  or  more,  which  is 
unpaid.  The  defendants  have  failed  or  refused  to  account  therefor. 
I  think  that  the  facts  stated  establish  plaintiff's  right  to  some  form 
of  legal  relief. 

But  the  point  of  the  learned  counsel  for  the  appellants  is  that 
the  plaintiff  also  pleads  that  an  accounting  is  necessary  to  determine 
the  true  amount  due  and  payable,  and  that  he  prays  judgment  for 
the  accounting  and  for  a  receiver.     But  the  plaintiff  also  prays  "  that 
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said  defendants  may  be  compelled  to  pay  said  plaintiff  the  said 
sum  of  tive  thousand  ($5,000)  dollars  or  such  sum  as  may  be  due 
him  as  his   share  of  the  profits  aforesaid,  and  that  plaintiff  have 
such  other  and  further  relief  as  may  be  just  and  equitable."     The 
authorities  cited  by  the  learned  counsel  for  the  appellants  may  be 
discriminated.     Black  v.  Vanderhilt  (70  App.  Div.  16)  is  prin- 
cipally relied  upon.     In  that  case  the  court  states  that  no  legal 
redress  was  demanded,  and  that  it  consequently  appears  that  the 
complaint  was  framed  for  equitable  relief  alone.     This  statement 
is  borne  out  by  the  prayer  of  the  pleader  in  that  case.     The  court 
cites  Swart  v.  Bmighton,  (35  Hun,  287),  and  quotes  therefrom : 
"  Where  all  of  the  allegations  of  the  complaint  are  made  for  the 
purpose  of  procuring  equitable  relief,  and  where  equitable  relief 
alone  is  asked  for,  the  complaint  cannot  be  sustained  for  legal  redress 
where  no  answer  has  been  interposed."     The  court  also  cites  Cody 
V.  First  Nat.  Bank  (63  App.  Div.  199).     This  case  presents  the 
converse  of  Swarfs  Case  {supra\  for  the  sole  demand  was  for  the 
specific  relief  of  money  damages,  and  the  complaint  was  framed 
directly  for  such  prayer.     And  so  the  decision  is  based  upon  the 
ground  that  only  legal  redress  was  demanded.     The  appellants  also 
cite  KeUy  v.  Downing  (42  N.  T.  71).     In  that  case  the  court,  con- 
struing section  276  of  the  Code  of  Procedure,  say :  "  It  was  not  the 
object  of  this  section  to  aid  a  plaintiff  who  had  insufficiently  stated 
ihe  cause  of  action  upon  which  he  seeks  judgment,  but  simply  to 
aid  him  if  his  complaint  is  adequate  for  the  judgment  he  asks, 
except  his  prayer  for  relief.     In  this  case  the  complaint  states  but 
one  cause  of  action,  and  that  one  in  equity.     *     *     *     There  was 
nothing  in  the  whole  framework   of   the   complaint,   nor   in  the 
prayer  for  relief  that  would  lead  Bailey  to  infer  that  a  judgment 
would  or  could  be  taken  against  him  upon  the  note."     So  far  as 
O'Brien  v.  Fitzgerald  (143  N.  T.  377)  is  pertinent,  it  but  holds 
that  where  the  facts  pleaded  are  ambiguous,  so  as  to  support  legal 
action  or  equitable,  the  relief  asked  is  the  necessary  because  the  sole 
solution  of  the  ambiguity.     In  Baterncm  v.  Straus  (86  App.  Div. 
540)  the  question  before  this  court  was  whether  upon  the  facta 
pleaded  an  action  for  specific  performance  of  a  contract  of  cliattel 
property  would  lie,  and  we  held  that  inasmuch  as  the  plaintiff  did 
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not  plead  directly  or  by  inference  that  he  had  no  adequate  remedy 
at  law  the  action  would  not  lie. 

The  averments  that  seek  equitable  relief  may  be  regarded  as 
surplusage.  {IldckettY,  Equitable  Life  Assurance  Soc.y  50  App. 
Div.  266,  272.)  Without  them  there  is  good  cause  of  action  at 
law  suflSciently  well  stated  to  prevail  against  this  demurrer,  and 
there  is  a  specific  demand  in  the  prayer  for  relief  for  money, 
namely,  $5,000.  If,  in  addition  thereto,  the  plaintiff  prays  for 
other  specific  or  general  relief,  to  which  he  is  not  entitled,  he  is  not, 
therefore,  to  be  dismissed  by  the  court.  ( Wetmore  v.  Porter^  92 
N.  Y.  76;  Hotel  Register  Co.  v.  Osborne^  supra;  Mitchell  v. 
Thorns,  134  K  Y.  536.) 

The  learned  counsel  for  the  appellants  also  insists  that  the  pleading 
is  bad  in  that  the  plaintiff  has  not  pleaded  performance  of  the  con- 
•dition  precedent.  The  pleader  states  that  in  consideration  of  the 
plaintiff  giving  his  services  and  allowing  his  name  to  be  used  in 
raising  the  sum  of  $21,600  for  the  purpose  of  said  business,  the 
isaid  defendants  promised  and  agreed  to  give  to  him  an  equal  share  in 
the  profits  thereof  while  he  continued  to  act  and  perform  services  on 
behalf  of  said  copartnership  business,  and  that  the  said  plaintiff 
continued  to  superintend  the  said  business  and  act  on  behalf  of  the 
said  partners  therein  from  the  said  15th  day  of  August,  1902,  until 
the  21st  day  of  February,  1903.  The  criticism  is  that  the  pleader 
has  not  sufficiently  alleged  that  the  plaintiff  did  allow  his  name  to 
be  used  in  raising  the  sum  of  $21,600.  I  think  that  there  is  force 
in  the  criticism,  but  even  if  it  be  sound,  it  is  not  enough  to  support 
the  demurrer.  It  cannot  be  assumed  that  the  contract  was  entire  in 
the  sense  that  failure  to  permit  the  use  of  the  plaintiff's  name 
defeated  his  right  to  any  share  in  the  profits,  although  he  performed 
services  and  acted  for  the  defendants.  The  question  is  whether, 
npon  the  facts  stated,  the  plaintiff  is  entitled  to  any  relief  whatever. 
{Si/ruhhe  v.  Kings  County  Trust  Co.y  60  App.  Div.  648,  550 ;  affd., 
169  N.  Y.  603 ;  Jaques  v.  Morris,  2  E.  D.  Smith,  639,  643 ;  Price 
V.  Brown,  10  Abb.  N.  C.  67.)    We  cannot  say  that  he  is  not. 

The  interlocutory  judgment  should  be  affirmed,  vnth  costs. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 
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Archibald  A.  Hutchinson,  Bespondent,  v.  John  Alvin  Young, 

Appellant. 

Joinder  of  catuea  of  action — a  cause  of  action  under  teelion  31  of  the  Stock  Corpo* 
ration  Law  and  one  €U  common  law  for  afalae  report  by  the  treasurer  of  a  oorpo- 
ration  may  be  joined. 

The  complaint  in  an  action  to  recover  damages  resulting  from  the  purchase  by 
the  plaintiff  of  stock  in  a  corporation  upon  the  faith  of  a  false  report  made  and 
issued  by  the  defendant,  the  treasurer  of  the  corporation,  alleged  a  cause  of 
action  under  section  81  of  the  Stock  Corporation  Law,  and  also  a  cause  of 
action  at  common  law.  The  common-law  cause  of  action  was  based  upon  the 
same  allegations  as  the  statutory  cause  of  action,  supplemented  by  further 
allegations  of  misrepresentation  and  allegations  stating  the  scienter  of  the 
defendant.  The  amount  of  damages  demanded  in  each  cause  of  action  was 
identical. 

Hdd,  that  the  common-law  and  the  statutory  cause  of  action  were  each  for  an 
injury  to  personal  property  and  might  properly  be  Joined  in  the  same  complaint 
under  subdivision  6  of  section  484  of  the  Code  of  Civil  Procedure; 

That  the  two  causes  of  action  were  not  inconsistent. 

Appkal  by  the  defendant,  John  Alvin  Young,  from  an  inter- 
locntory  judgment  of  the  Sapreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  23d 
day  of  July,  1903,  upon  the  decision  of  the  coart,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  overruling  the  defendant's 
demurrer  to  the  plaintiff's  complaint. 

J?.  Floyd  Cla^key  for  the  appellant. 

WiUiam  M,  Bermett  [  V^ictor  K.  McElheny^  Jr.^  with  him  on 
the  brief],  for  the  I'espondent. 

Jsnks,  J. : 

The  action  is  to  recover  damages  resulting  from  the  purchase  of 
stock  in  a  corporation  upon  the  faith  of  a  false  report  made  and 
issued  by  the  defendant,  its  treasurer.  The  plaintiff  pleads  a  cause 
of  action  under  section  31  of  the  Stock  Corporation  Law,*  and  a 
cause  of  action  upon  substantially  the  same  facts,  making  the  same 
allegations,  supplemented  by  further  allegations  of  misrepresenta- 
tion, and  alleging  the  scienter  of  the  defendant.  The  defendant 
demurs  that  there  is  a  misjoinder  of  a  canse  of  action  for  a  penalty 

•See  Laws  of  1892,  chap.  688.— [Rkp. 
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under  the  said  section  with  one  for  injury  to  personal  propertj 
sounding  in  tort. 

On  a  former  appeal  by  the  plaintiff  from  an  order  changing 
venue,  we  thought  it  pertinent  to  consider  the  question  whether 
this  cause  of  action  based  upon  said  section  31  was  penal,  and  we 
decided  that  it  was  not.    {Hutchinson  v.  Young,  80  App.  Div.  246.) 
It  is  not  necessary  to  restate  the  grounds  for  our  judgment     The 
defendant  admits  that  the  second  cause  of  action  is  for  an  injniy 
to  personal  property  within  subdivision  6  of  section  484  of  the  Code 
of  Civil  Procedure,  but  he  contends  that  the  first  cause  of  action 
falls  either  within  subdivision  1  of  that  section,  as  founded  upon  a 
contract  implied  by  law  or  a  qtuisi  contract,  or  within  subdivision  8 
of  the  same  section,  as  a  claim  against  a  trustee.     I  cannot  accede 
to  either  proposition.     The    action  conferred  by  the  statute  of 
1892  (supra)  in  its  present  form  is  analogous  to  the  common-Iaw 
action  for  deceit  or  fraud,  but  in  furtherance  of  such  remedy  in 
that  it  does  not  require  proof  of  scienter.    This  is  the  view  taken 
by   the  court  in  Parsons  v.  Johnson  (28  App.  Div.   1),  where 
Wakd,  J.,  says :  "  The  action  upon  this  statute  is  one  in  tort  par- 
taking largely  of  the  character  of  an  action  for  damages  for  fraud- 
ulent representations  knowingly  made  upon  the  sale  of  property." 
The  cause  of  action  does  not  fall  within  subdivision  8  of  section 
484  of    the  Code    of  Civil   Procedure    for  the  reason  that  the 
defendant  was  not  the  trustee  of  the  plaintiff  when  he  made  the 
false  report  which  is  the  basis  of  the  complaint  on  tliat  cause  of 
action.     Of  course,  the  cause  of  action  <could  not  arise  until  the 
plaintiff  purchased  the  stock,  but  the  theory  of  the  action  is  not  to 
bring  the  defendant  to  book  as  an  officer  or  a  director  of  the  eorpon^ 
tion  charged  with  the  duty  of  a  trustee  with  the  care  and  manage- 
ment of  tlie  corporate  property,  but  for  his  fraud  in  inducing  the 
plaintiff  to  become  the  purchaser  of  its  stock.     The  deceit  or  fnwid 
lies  in  the  report  which  necessarily  must  have  been  made  before  the 
plaintiff  became  a  stockholder,  and,  therefore,  before  he  became  a 
cestui  que  trust  of  the  defendant.    The  plaintiff  does  not  complain 
as  a  stockholder  on  account  of  the  administration  of  its  afihirs  bj 
the  defendant,  but  for  his  fraud  which  induced  the  plaintiff  to  part 
with  his  money  in  the  purchase  of  the  stock. 

The  act  complained  of  is  fraud  or  deceit.     IVaud  whereby  one 
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is  induced  to  part  with  his  money  or  property  constitutes  an  injury 
to  property  within  subdivision  10  of  section  3343  of  the  Code  of 
Civil  Procedure.  {Benedict  v.  Chiardicm  Trust  Co.^  58  App.  Div. 
302  ;  Campion  Ca/rd  cfe  Paper  Co.  v.  Searing^  47  Hun,  237.) 
This  common-law  and  this  statutory  cause  of  action  are  similar  as 
to  the  grounds  thereof  —  fraud,  and  afford  the  same  relief  —  dam- 
ages. Each,  to  my  mind,  is  an  injury  to  personal  property,  and, 
therefore,  they  may  be  joined  under  subdivision  6  of  section  484  of 
tlie  Code  of  Civil  Procedure.  The  origin  of  the  rights  of  action 
can  afford  no  logical  reason  for  forbidding  this  union.  Abbott  in 
his  Trial  Brief  on  the  Pleadings  (§  711)  states  the  rule :  "  It  is 
the  better  opinion  that  upon  the  same  principle  a  common-law 
ground  of  recovery  may  be  joined  with  a  ground  of  recovery  upon 
a  statute,"  citing  Chicago  <&  Alton  R,  R.  Co.  v.  DiUon  (123  111. 
570)  ;  Pearson  v.  MUwaukee  <6  St  Paul  E.  Co.  (45  Iowa,  497)  ; 
Haynes  v.  Buffalo,  N.  T.  <&  P.  R.  R.  Co.  (88  Hun,  17)  ;  Durant 
V.  Ga/rdner  (10  Abb.  Pr.  445).  (See,  too.  State  ex  rel.  Attorney- 
General  V.  MUwaukee,  JL  S.  <&  W.  Ry.  Co.,  45  Wis.  579.) 

I  see  no  force  in  the  point  of  inconsistency.  Bliss  on  Code  Plead- 
ing (§  122)  says  that  the  requirement  of  consistency  is  but  logical, 
and  suggests  as  the  test  whether  one  cause  of  action,  if  valid, 
shows  the  other  not  to  be  bad.  Abbott  in  his  Trial  Brief  on  the 
Pleadings  (§  427)  lays  down  the  rule :  "  It  is  the  better  opinion  that 
the  rule,  that  inconsistent  causes  of  action  cannot  be  joined,  refers 
to  inconsistency  in  point  of  fact  between  essential  allegations,  and 
not  to  incongruity  in  legal  theory,  nor  to  the  mere  sufficiency  of 
one,  if  established,  to  render  the  other  superfluous,"  citing  authorities. 
Comparison  of  the  causes  of  action  reveals  nothing  contradictory  or 
exclusive.  The  plaintiff  in  each  complains  of  fraud  or  deceit, 
based  upon  substantially  the  same  facts,  and  asks  for  damages 
which  are  identical.  The  difference  is  in  additional  allegations  of 
misrepresentation,  and  in  the  further  allegation  of  scienter,  both 
set  forth  in  the  common-law  cause  of  action.  Proof  of  the  second 
cause  of  action  would  establish  the  first  cause  of  action.  Proof 
of  the  first  cause  of  action  would  tend  to  establish  the  second  cause 
of  action.  The  learned  counsel  cites  as  the  case  almost  ^'  parallel," 
Sweet  V.  Ingerson  (12  How.  Pr.  331).  But  there  the  counts  were 
in  assumpsit  and  for  fraud  and  deceit.     Abbott  in  his  Trial  Brief 
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on  the  Pleadings  (§  416)  cites  this  very  case  on  the  principle  of 
election  between  a  contract  and  a  tort.  And^  further,  the  court  said 
in  that  case  :  ^'  These  causes  of  action  cannot  consist  with  each  other. 
They  demand  a  totally  different  line  of  proof,  a  different  judgment 
and  different  process  for  enforcing  a  final  recovery."  These  are 
the  words  italicized  by  the  learned  counsel  for  the  appellant.  The 
case  was  cited  by  counsel  as  stare  decisis  in  Seymour  v.  LoriUard 
(51  K  Y.  Super.  Ct.  400).  At  pages  401  and  402  it  was  severely 
criticized  by  the  learned  opposing  counsel  in  that  case  as  being 
doubted,  rejected  and  overthrown,  and  it  was  not  heeded,  but  disre- 
garded by  the  court.     I  cannot  see  the  parallel. 

If  I  am  correct  in  the  views  hitherto  expressed,  both  of  the  causes 
of  action  in  this  case  are  ex  delicto  /  the  proof  of  them  is  upon 
similar  lines,  though  one  extend  further  than  the  other,  and  the  final 
recovery  is  identical.  And  even  the  final  recovery  may  be  enforced 
in  like  manner ;  for  there  may  be  the  right  of  arrest  and,  conse- 
quently, of  body  execution  (Code  Civ.  Proc.  §§  549, 1487)  in  actionB 
purely  statutory.    {People  ex  rd.  Harris  v.  GUly  85  App.  Div.  192.) 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Interlocutory  judgment  afiiirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Clask  D.  Rhinbhabt  and 
Son^  GuiLFOYLB  for  a  Peremptory  Writ  of  Mandamus,  Respond- 
ents, V.  William  C.  Bbdfield,  as  Commissioner  of  Public  Works 
for  the  Borough  of  Brooklyn,  Appellant. 

Bower  of  a  municipality  ot)&r  its  streets — franchisee  tlierein  ^^  grant  by  the  com- 
mon  council  of  Brooklyn  of  t?ie  right  to  lay  pipes  in  the  streets  to  supply  ammonia 
gets  for  refrigerating  purposes  —  when  the  grant  is  in  aid  of  a  private  enterprise 
for  the  convenience  of  a  limited  number  of  people  and  within  a  limited  die- 
trict  it  is  void — tfie  performance  of  conditions,  payment  of  taixes,  etc.,  does  not 
give  it  validity, 

A  municipal  corporation  holds  its  public  streets  and  places  in  trust  for  the  pub- 
He,  and  the  power  to  regulate  their  use  is  vested  in  the  Legislature  absolutely. 
It  may  delegate  that  power  to  the  municipal  corporation,  but  any  act  by  the 
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corporation,  not  within  the  strict  or  implied  terms  of  its  chartered  powers,  is 
invalid. 

A  municipal  corporation,  in  the  machinery  ot  the  State,  is  a  mere  agency.  It 
possesses  no  inherent  and  independent  authority  to  create  rights  in  others, 
wbich  affect  the  public. 

Parties  dealing  with  municipal  corporations  are  bound  to  take  notice  of  the 
limitations  imposed  upon  their  powers. 

An  act  conveying  franchises  or  special  privileges  is  to  be  construed  most 
favorably  to  the  People,  and  all  reasonable  doubts  in  construction  must  be 
solved  against  the  grantee.  Words  and  phrases  which  are  ambiguous,  or 
admit  of  different  meanings,  are  to  receive,  in  such  cases,  that  construction 
-which  is  most  favorable  to  the  public. 

A  fnmchise  is  a  special  privilege,  conferred  by  government  on  individuals  or 
corporations,  which  does  not  belong  to  the  citizens  of  a  country  generally,  by 
common  right. 

The  grant  of  a  franchise  presupposes  a  benefit  to  the  public,  and  an  equal  right 
on  the  part  of  every  member  of  such  public,  within  the  territory  Involved,  to 
participate  in  this  benefit  upon  the  same  terms  and  conditions. 

The  common  council  of  the  city  of  Brooklyn  had  no  power  under  subdivision  3  of 
section  12  of  title  2  of  the  charter  of  that  city  (Laws  of  1888,  chap.  588),  which 
conferred  power  upon  it  "To  regulate  all  matters  connected  with  the  public 
wharves  and  all  business  conducted  thereon,  and  with  all  parks,  places  and  streets 
of  the  city,"  or  under  section  19  of  title  19,  or  section  22  of  title  22  of  such  char- 
ter, to  grant  individuals  a  franchise  to  lay  pipes  in  the  streets  of  the  city  for 
the  purpose  of  supplying  ammooia  gas  for  refrigerating  purposes  to  the  houses 
and  buildings  in  said  city,  particularly  where  it  appears  that  such  franchise 
was  granted  in  aid  of  a  private  enterprise  and  not  for  the  convenience  of  the 
general  public,  but  for  the  con;venience  of  a  limited  number  of  people  within 
a  limited  district. 

The  fact  that  the  individuals  to  whom  the  franchise  was  granted  have  complied 
with  the  conditions  described  in  said  franchise,  and  that  they  have  in  common 
with  other  property  owners  discharged  the  obligation  of  paying  taxes  upon 
their  possessions,  or  thai)  the  granting  of  this  franchise  will  be  beneficial  to  a 
number  of  people,  or  to  the  community  as  a  whole,  will  not  justify  the  court 
in  upholding  the  fiaachise. 

Appeal  by  the  defendant,  William  C.  Redfield,  a&  commissioner 
of  public  works  for  the  borough  of  Brooklyn,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  16th 
day  of  December,  1903,  granting  the  relators'  application  for  a 
peremptory  writ  of  mandamus. 

James  D.  BeU^  for  the  appellant. 
Jesse  Stea/niSy  for  the  respondents. 

Digitized  by  VjOOQIC 


412       MATTER  OF  RHINEHART  v.  REDPIELD. 


Second  Dbfartmbnt,  April.  1004.  [Vol.  98. 

"WOODWABD,  J. : 

On  the  13th  day  of  April,  1891,  the  common  council  of  the  then 
city  of  Brooklyn  adopted  the  following  resolution  : 

"  Reaolvedy  that  Clark  D.  Rhinehart  and  John  Quilf oyle  of  the 
City  of  Brooklyn,  their  successors  and  assigns,  are  hereby  authorized 
and  empowered  to  open  the  streets,  avenues,  lanes,  roads,  highways 
and  public  places  of  the  said  city,  and  to  lay  and  maintain  therein 
pipes,  tubes,  conduits,  conductors  and  the  appliances  therewith  neces- 
sary for  the  conveying,  usiog  and  supplying  of  gas  generated  froai 
ammonia  to  tlie  houses  and  buildings  in  the  said  city,  for  the  par- 
pose  of  refrigeration  ;  provided,  however, 

^'  That  the  said  Rhinehart  and  Ouilfoyle,  their  successors  and 
assigns,  shall  accept  this  franchise,  and  shall  within  one  year  from 
the  adoption  of  this  resolution  erect  and  complete  a  plant  of  proper 
and  suitable  machinery  for  the  generation  of  such  gas  in  the  near 
vicinity  of  Wallabout  Market  at  an  actual  outlay  of  at  least  one 
hundred  thousand  dollars ;  and  further  provided  that  the  work  of 
opening  the  said  streets,  lanes,  roads,  highways,  or  public  places*  and 
that  of  laying  and  maintaining  therein  the  necessary  pipes,  tubes, 
conductors  and  appliances,  shall  be  under  the  supervision  and 
inspection  of  the  Department  of  City  Works,  and  shall  be  subject 
to  all  reasonable  rules,  regulations  and  conditions  prescribed,  or  to 
be  prescribed,  by  the  Department  of  City  Works  or  by  the  Common 
Council." 

Subsequently,  by  resolution  of  the  common  council,  this  resola- 
tion  was  extended  six  months  to  permit  the  grantees  to  perform 
their  contract  to  construct  a  plant,  and  the  petition  in  the  proceed- 
uig  now  before  us  shows  that  the  relators  accepted  the  franchise 
attempted  to  be  granted  by  the  above  resolution,  and  that  they  per- 
formed all  of  the  conditions  mentioned  therein,  and  that  they  have 
for  a  number  of  years  last  past  operated  and  maintained  two  plants 
for  the  production  of  ammonia  gas  for  purposes  of  refrigeration.  On 
the  6th  of  August,  1903,  the  relators  asked  permission  of  the  com- 
missioner of  public  works  for  the  borough  of  Brooklyn  to  lay  pipes, 
conduits,  etc.,  in  certain  of  the  public  streets  of  the  borough  of 
Brooklyn,  which  permission  was  refused,  and  this  proceeding  was 
instituted  to  compel  the  granting  of  this  request.  The  learned  conrt 
at  Special  Term  lias  entered  an  order  directing  a  peremptory  writ 
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of  mandamus  to  issue,  and  the  commissioner  of  public  works  of  the 
borough  of  Brooklyn  appeals  from  this  order. 

The  appellant  does  not  question  the  facts  in  any  way,  but  relies 
npon  a  denial  of  the  power  of  the  common  council  to  grant  the 
franchise  attempted  to  be  granted.     It  is  fundamental  that  a  munici- 
pal corporation  holds  its  public  streets  and  places  in  trust  for  the 
public,  and  that  the  power  to  regulate  those  uses  is  vested  in  the 
Legislature  absolutely.     It  may  delegate  that  power,  as  any  other 
appropriate  power,  to  the  municipal  corporation,  but  without  such 
delegation  any  such  act  by  the  corporation,  because  of  its  not  being 
within  the  strict  or  implied  terms  of  its  chartered  powers,  would  be 
invalid.     {Potter  v.  CoUis,  156  N.  Y.  16,  30.)     What  the  common 
conncil  attempted  to  do  by  its  resolution  of  April  13,  1891,  was  to 
grant  to  the  relators  an  exclusive  interest  in  the  streets,  and  the  rule 
is  well  settled  that  an  act  conveying  franchises  or  special  privileges 
is  to  be  construed  most  favorably  to  the  People,  and  all  reasonable 
doubts  in  construction  must  be  solved  against  the  grantee.     Words 
and  phrases  which  are  ambiguous,  or  admit  of  diflEerent  meanings, 
are  to  receive,  in  such  cases,  that  construction  which  is  most  favor- 
able to  the  public.     {People  v.  Broadway  li.  R.  Co,^  126  N.  Y. 
29,  37,  and  authorities  there  cited.)     The  relators  recognize  the 
necessity  of  showing  legislative  authority  for  the  action  of  the  com- 
mon conncil,  and  our  attention  is  called  to  subdivision  3  of  section 
12  of  title  2  of  chapter  583  of  the  Laws  of  1888,  in  connection 
with  other  sections,  as  the  foundation  for  the  power  attempted  to 
be  exercised.      Said  subdivision  of  the  section  provides :    ^*  The 
common    council    shall    have    power    within    said    city   to    make, 
establish,  publish  and  modify,  amend  or  repeal  ordinances,  rules, 
regulations  and  by-laws,  not  inconsistent  with  this  act,  or  with  the 
constitution  or  laws  of  the  United  States,  or  of  this  State,  for  the 
following  purposes :     *     *    *     3.  To  regulate  all  matters  connected 
with  the  public  wharves  and  all  business  conducted  thereon,  and 
with  all  parks,  places  and  streets  of  the  city."     (See,  also,  tit.  22, 
§  22,  and  tit.  19,  §  19,  which  the  relators  seem  to  think  have  some 
bearing  upon  the  question.) 

Is  this  a  delegation  of  a  power  to  grant  franchises  to  private 
individuals?  If  the  lawmaker  was  present,  and  he  was  asked  if  he 
had  intended  to  comprehend  this  case  when  the  statute  was  enacted, 
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would  he,  as  an  honest  and  intelligent  man,  answer  in  the  affinna- 
tive?  (See  People  ex  rd.  Manhattan  R.  Co.  v.  Barkery  152 
N.  Y.  417,  447;  Rigga  v.  Palmer,  115  id.  506,  50.9.)  Would  he 
declare  that  it  was  his  intention,  by  this  general  language,  to  dele- 
gate to  the  municipal  corporation  the  power  to  grant  perpetual  fran- 
chises, not  for  the  general  convenience  and  safety  of  the  people,  but 
as  a  foundation  for  a  private  business  ?  To  ask  these  questions  is 
to  answer  them,  for  surely  there  is  no  such  certainty  in  the  language 
as  to  compel  the  construction  contended  for  by  the  relators,  and  in 
its  absence  we  must  hold  that  there  was  no  such  intention  on  the  part 
of  the  Legislature.  There  is  ample  scope  for  the  exercise  of  power 
under  the  sections  of  the  statute  cited,  without  going  to  the  extent 
of  holding  that  one  of  the  highest  prerogatives  of  sovereignty,  that 
of  granting  franchises  and  special  privileges,  has  been  delegated.  It 
may  be  conceded  that  under  the  authority  given  in  the  charter  of  the 
city  of  Brooklyn,  cited  above,  the  common  council  would  have  the 
power,  by  ordinance  or  resolution,  to  permit  the  relators  to  lay  pipes 
in  the  streets  for  the  purpose  of  conveying  water  to  their  boilers,  or 
for  any  other  incidental  purpose  of  a  private  character ;  but  the 
resolution  and  the  order  here  under  consideration  go  much  farther  ; 
they  attempt  to  invest  these  relators  with  a  legal  right  to  make  use 
of  the  public  streets  for  private  gain  to  the  same  extent  and  with 
like  effect  as  if  possessing  the  franchise  or  privilege  which  the  sov- 
ereign power  alone  could  grant.  {Potter  v.  CoUis,  supra,  31.) 
They  attempt  to  grant  a  right,  which,  if  effective,  operates  to  invest 
private  parties  with  an  exclusive  interest  in  the  streets  of  Brooklyn 
{Potter  V.  CoUiSy  supra),  and  to  empower  them  to  make  use  of  this 
property  held  in  trust  for  the  public,  not  for  the  general  convenience 
of  the  People,  but  for  a  limited  number  of  people  within  a  limited 
district,  and  with  no  obligation  on  tlie  part  of  the  relators,  so  far  as 
appears,  to  furnish  all  of  the  people,  even  in  the  locality  of  its  plant. 
A  franchise  is  a  special  privilege  conferred  by  government  on  indi- 
viduals or  corporations,  and  which  does  not  belong  to  the  citizens  of 
a  country  generally,  by  common  right.  {Curtis  y,  Leavitt,  15  N.  T. 
9, 170,  and  authority  there  cited.)  The  grant  of  a  franchise  presup- 
poses a  benefit  to  the  public,  and  an  equal  right  on  the  part  of  every 
member  of  snch  public,  within  the  territory  involved,  to  participate 
in  this  benefit  upon  the  same  terms  and  conditions,  which  terms  and 
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conditionB  are  prescribed  by  the  statute.  {Beehnan  v.  Third 
j±venue  R,  R,  Co.^  163  N.  T.  144, 152,  and  authorities  there  cited.) 

Whatever  may  have  beeu  the  powers  of  the  common  council  to 
grant  a  license  for  the  purpose  of  laying  pipes  in  the  streets,  and 
upon  this  we  pass  no  opinion,  we  are  convinced  that  it  never  had 
any  power  to  grant  a  franchise  investing  the  relators  with  an  inter- 
est in  the  streets  and  the  legal  right  to  use  them  as  a  foundation  for 
their  private  business.  A  municipal  corporation,  in  the  machinery 
of  the  State,  is  a  mere  agency.  It  possesses  no  inherent  and  inde- 
pendent authority  to  create  rights  in  others,  which  affect  the  public 
interests.  {Potter  v.  CoUis,  aupra^  30.)  In  the  absence  of  a  spe- 
cific delegation  of  power  to  grant  franchises  to  private  individuals, 
a  mere  general  authority  over  the  highways  cannot  be  construed  to 
give  the  power  attempted  to  be  exercised  by  the  common  council  of 
the  city  of  Brooklyn  in  the  matter  now  before  us.  "  A  franchise," 
to  quote  the  language  of  the  court  in  Woods  v.  Lavrrence  County 
(1  Black  [U.  S.],  386,  409),  "  is  a  privilege  conferred  in  the  United 
States  by  the  immediate  or  antecedent  legislation  of  an  act  of  incor- 
poration, with  conditions  expressed,  or  necessarily  inferential  from 
its  language,  as  to  the  manner  of  its  exercise  and  for  its  enjoyment." 
Nowhere  in  the  charter  of  the  city  of  Brooklyn  do  we  find  any 
language  which  attempts  to  delegate  the  power  of  creating  or  grants 
ing  franchises  of  the  character  of  that  which  is  asserted  by  the  rela- 
tors. The  power  to  "  regulate  all  matters  connected  witli  the  public 
wharves  and  all  business  conducted  thereon,  and  with  all  parks, 
places  and  streets  of  the  city,"  is  not  a  power  to  grant  a  special 
privilege  to  individuals,  involving  not  alone  the  right  to  put  in  pipes, 
conduits,  etc.,  but  the  right  to  perpetually  maintain  them,  and  to 
have  an  exclusive  interest  in  the  streets  for  the  purpose  of  carrying 
on  the  private  business  of  the  relators ;  it  is  not  a  delegation  of  the 
power  to  grant  to  individuals  a  right  of  property  in  the  highways 
held  in  trust  for  the  public  {Potter  v.  GollU^  supra^  80 ;  Beekman 
V.  Third  Avemie  R.  R,  Co,^  supra\  and  it  could  give  no  force  or 
effect  to  the  resolutions  of  the  common  council  granting  such  rights. 

The  fact  that  the  relators  have  complied  with  the  conditions  pre- 
scribed, and  that  they  have,  in  common  with  other  property  owners, 
discharged  the  obligation  of  paying  taxes  upon  their  possessions,  or 
the  further  fact  that  the  granting  of  this  franchise  would  be  bene- 
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ficial  to  a  number  of  people,  or  even  to  the  community  as  a  whole, 
cannot  justify  this  court  in  an  attempt  to  change  the  established  law 
of  this  State.  The  relators,  in  dealing  with  a  municipal  corpora- 
tion, were  bound  to  know  the  limitations  under  which  it  acted 
{Suburban  El,  Co,  v.  Tovm  of  Hempstead^  38  App.  Div.  355,  359, 
and  authorities  there  cited),  and  "  no  greater  evil  can  be  conceived 
than  the  encouragement  of  capitalists  and  adventurers  to  interfere 
with  known  public  rights  from  motives  of  personal  interest,  on  the 
speculation  that  the  changes  made  may  be  rendered  lawful  by  ulti- 
mately being  thought  to  supply  the  public  with  something  better 
than  what  they  actually  enjoy.  There  is  no  practical  inconvenience 
in  abiding  by  the  opposite  principle,  for  daily  experience  proves 
that  great  and  acknowledged  public  improvement  soon  leads  to  a 
corresponding  change  in  the  law,  accompanied,  however,  with  the 
just  condition  of  being  compelled  to  compensate  any  portion  of 
the  public  which  may  suffer  for  their  advantage."  {People  ex  rel. 
Third  Ave.  R.  R.  Co,  v.  Newton,  112  N.  Y.  396,  407,  408,  citing 
authorities.) 

The  order  appealed  from  should  be  reversed  and  the  application 
for  a  peremptory  writ  of  mandamus  denied,  with  costs. 

All  concurred 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  costs. 


In  the  Matter  of  the  Opening  and  Extending  of  Locust  Avknuib 
Through  the  Lands  of  Theall  and  Others,  of  the  Village  of  Port 
Chester,  New  York. 

Village  of  Port  Chesteb,  Appellant;   Margaret  S.  Theall, 

Kespondent. 

Commission  to  open  a  village  street— report  which  includes  in  the  expenses  thereof  an 
item  oft900for grading  —  it  will  be  vacated,  not  sent  back  for  correction— righi 
of  property  owners  to  object. 

The  village  of  Port  Chester,  acting  under  title  5  of  its  charter  (Laws  of  1868, 
chap.  818).  procured  the  appointment  by  the  County  Court  of  a  commission  to 
open  and  extend  a  street.  The  village  authorities,  however,  included  in  their 
expenditures  not  only  the  sum  necessary  to  secure  the  land  and  open   the 
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street,  but  $900  for  grading  the  same.  The  commissioners  made  a  report  in 
which  they  attempted  to  assess  the  total  expense  upon  the  property  heneflted, 
although  the  charter  (Tit.  5,  §§  28,  24)  required  that  assessments  for  grading 
should  be  made  by  commissioners  appointed  by  the  village  board  of  trustees. 

EM,  that  the  report  and  assessment  of  the  commissioners  were  properly  vacated; 

That,  as  the  error  in  the  proceedings  went  to  the  jurisdiction  of  the  commis- 
sioners, it  would  be  useless  to  send  the  report  back  for  correction; 

That  the  property  owners  affected  by  the  proceedings  had  a  right  to  insist  that 
the  statutory  provisions  intended  for  their  security  should  be  observed,  not- 
withstanding the  fact  that  they  might  have  suffered  no  harm  from  the  failure 
of  the  village  authorities  to  comply  with  them. 

HooKBB,  J.,  dissented. 

Appeal  by  the  Village  of  Port  Chester  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  10th 
day  of  November,  1903,  denying  the  appellant's  motion  to  confirm 
the  report  of  commissioners  in  the  above-entitled  matter,  and 
vacating  and  setting  aside  said  report ;  also  from  an  order  entered 
in  said  clerk's  office  on  the  15th  day  of  December,  1903,  denying  a 
motion  made  by  the  said  village  of  Port  Chester  to  resettle  the 
above-mentioned  order,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  15th  day  of  December,  1903,  denying  the  said 
appellant's  motion  to  review  the  taxation  of  costs  made  in  this  pro- 
ceeding by  the  clerk  of  the  county  of  Westchester. 

Jerome  A.  Peck  [Arikur  H.  WUoox  with  him  on  the  brief],  for 
the  appellant. 

Ralph  E.  Prime^  for  the  respondent. 

Woodward,  J. : 

The  village  of  Port  Chester  is  a  municipal  corporation  organized 
under  the  provisions  of  chapter  818  of  the  Laws  of  1868  and  the 
several  acts  amendatory  thereof.  Title  5  of  that  act  contains  in  sec* 
tions  1  to  14,  inclusive,  provisions  for  laying  out  and  opening  streets, 
commissioners  to  estimate  the  expenses  of  said  improvement  and  to 
assess  the  same  and  the  damages  and  benefits  caused  thereby  upon 
the  property  benefited  being  appointed  by  the  County  or  Supreme 
Court  on  the  application  of  the  village  authorities,  while  by  sections 
32  to  28,  both  inclusive,  of  the  same  title  the  law  provides  for  the 
App.  Div.— Vol.  XCIIL        27 
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"  expense  of  regulating,  grading  and  paving  streets  and  avenuea, 
or  any  part  or  section  thereof,"  etc  Chapter  219  of  the  Laws  of 
1902  is  the  last  statute  that  amends  the  charter  of  the  village  in 
respect  to  these  matters,  bnt  none  of  these  amendments  has  any 
particular  bearing  upon  the  question  presented  upon  this  appeal, 
and  we  may  consider  the  matter  from  the  standpoint  of  the  original 
statute. 

The  village  authorities,  desiring  to  open  or  extend  Locust  avenue, 
instituted  proceedings  for  that  purpose,  and  a  commission  was 
appointed  by  the  County  Court  for  the  purposes  mentioned  in  the 
statute.  But  the  village  authorities  did  not  stop  here ;  they  included 
in  their  expenditures  not  only  the  snm  necessary  to  secure  the  land 
and  open  the  street,  but  $900  for  grading  the  same.  The  commiA- 
sioners  appointed  by  the  County  Court  have  made  a  report  in 
which  they  have  attempted  to  assess  upon  the  benefited  property 
this  total  expense,  although  the  statute  requires  that  such  assess- 
ments for  grading,  etc.,  shall  be  made  by  commissioners  appointed 
by  the  board  of  trustees,  such  commissioners  being  called  upon  to 
take  an  oath  '^  faithfully  and  fairly  to  discharge  the  duties  which 
shall  devolve  upon  "  them  by  such  appointment.  (Laws  of  1868, 
chap.  818,  tit.  6,  §§  23,  24.)  Upon  this  report  being  offered  for 
confirmation  the  learned  court  at  Special  Term  refused  confirmation, 
and  vacated  and  set  aside  the  report  on  the  objection  of  Margaret 
S.  Theall,  whose  property  was  involved,  on  the  ground  that  the 
two  proceedings  could  not  be  conducted  by  the  commissioners 
appointed  by  the  County  Court.  The  village  of  Port  Chester 
appeals  from  the  order  entered,  as  weU  as  from  an  order  denying  a 
motion  to  resettle  the  order,  and  from  an  order  denying  a  motion 
for  a  retaxation  of  costs. 

The  appellant  urges  that  the  report  and  assessment  of  the  com- 
missioners should  not  have  been  vacated,  bnt  the  report  should  have 
been  sent  back  for  correction  of  any  error  discovered  by  the  court 
in  the  proceedings ;  but  we  are  of  opinion  that  the  errors  in  proceed- 
ings going  to  the  jurisdiction  could  not  have  been  corrected  by  the 
commissioners,  and  that  the  only  thing  which  remained  for  the  court 
was  to  throw  the  whole  report  out,  leaving  the  village  free  to  pro- 
ceed along  the  lines  pointed  out  by  the  statute.  ^^  To  found  the 
power  to  act  against  a  private  right  of  property,  there  must  be 
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affirmative  proof  of  a  compliance  with  the  prerequisites;  it  is  a 
jurisdictional  fact  that  may  not  be  presumed  nor  inferred."  (Matter 
of  City  of  Buffalo,  78  N.  Y.  362,  366.)  The  property  owner  or 
taxpayer  has  a  right  to  insist  that  provisions  intended  for  his  security 
ahall  be  observed,  notwithstanding  the  fact  that,  in  a  particular  case, 
he  may  have  suffered  no  harm  by  reason  of  the  neglect  of  the 
authorities  to  comply  with  them.  {Bowditch  v.  Boston,  168  Mass. 
239,  244  ;  Warren  v.  Street  Commissioners,  181  id.  6, 11.)  In  the 
matter  now  before  us  the  village  authorities  have  attempted  to  com- 
bine two  proceedings  in  one ;  they  have  substituted  their  judgment 
for  the  plain  provisions  of  law,  and  tlie  whole  proceeding  is  vitiated 
by  this  disregard  of  jurisdictional  facts.  The  comraissionera 
appointed  by  the  County  Court,  assuming  such  appointment  to 
have  been  regular,  had  jurisdiction  only  to  deal  with  the  expense 
and  the  assessment  for  the  opening  of  the  highway,  and  when  they 
attempted,  under  the  supposed  authority  of  the  village,  to  go  beyond 
this  and  to  include  the  cost  of  grading  and  improving  that  way, 
they  went  outside  of  their  powers.  The  village  trustees  could  not 
confer  upon  them  any  greater  jurisdiction  than  that  prescribed  in 
the  statute,  and  the  effort  to  do  so  has  resulted  in  a  condition  of 
affairs  where  there  was  nothing  for  the  court  to  do  except  to  set 
aside  the  whole  proceeding.  "  It  is  a  matter  of  grave  public  con- 
cern," say  the  court  in  Village  of  Fort  Edward  v.  Fish  (156  N.  Y. 
363,  375),  "  to  protect  municipal  corporations  from  the  unauthor- 
ized and  illegal  acts  of  their  agents  in  wasting  the  funds  of  the  tax- 
payers. It  is  only  with  the  utmost  difficulty  that  municipal  officers 
and  agents  can  be  kept  within  the  bounds  of  their  authority  now," 
and  it  is  the  duty  of  the  courts  to  insist  at  all  times,  when  such 
action  is  challenged,  that  the  authority  to  act  shall  be  plainly 
expressed  in  the  statute,  or  necessarily  implied,  and  that  all  of  the 
provisions  intended  for  the  security  of  the  taxpayer  and  property 
owner  shall  be  strictly  complied  with.  {Schneider  v.  City  of 
Rochester,  160  N.  \,  165,  172,  and  authorities  there  cited.) 

We  have  examined  the  matters  called  to  our  attention  by  the 
appellant,  but  discover  no  reason  for  reversing  any  of  the  various 
orders  appealed  from.  These  orders,  other  than  the  one  above 
considered,  rest  largely  in  the  discretion  of  the  court  at  Special 
Term ;  and  while  this  court  undoubtedly  has  the  right  to  review 
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this  discretion,  this  power  will  not  be  exercised  by  reversing,  in  the 
absence  of  controlling  reasons  affecting  the  interests  of  justice. 

The  orders  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred,  except  Hooker,  J.,  dissenting. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  H.  Mahnken  Company,  Respondent,  v,  Vbnnettb  F.  Pblls- 

TBEAU,  Appellant. 

Bond  and  mortgage  —  title  thereto  may  be  tranrferred  by  mere  delivery, 

A  bond  and  mortgage  may  be  transferred  by  a  mere  delivery,  provided  that  an 

intention  to  effect  the  transfer  accompanies  such  delivery. 
Hooker,  J.,  dissented  on  other  grounds. 

Appeal  by  the  defendant,  Vennette  F.  Pelletreau,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  entered  on  the  29th  day  of  July, 
1903. 

William  Van  Wycky  for  the  appellant. 
Charles  D.  Clevelandj  for  the  respondent. 

Woodward,  J. : 

It  is  rarely  that  the  facts  in  a  case  are  so  carefully  obscured  by 
the  record  and  the  discussion  as  in  the  present  instance ;  it  is  almost 
impossible  to  discover  the  theory  of  the  action,  or  to  determine  what 
facts  are  established,  but  after  a  careful  reading  of  all  of  the  record 
and  papers  in  evidence,  the  facts  appear  to  be  substantially  as 
follows : 

In  May,  1901,  a  corporation  known  as  the  McPherson  Material 
Company  was  engaged  in  business  in  the  borough  of  Brooklyn,  deal- 
ing in  brick,  cement  and  other  building  materials.  This  corporation 
sold  to  the  defendant  certain  goods,  wares  and  merchandise,  deliver- 
ing the  same,  at  an  agreed  price  of  $307.15.  At  the  time  of  making 
this  sale,  or  subsequent  thereto,  the  McPherson  Company  agreed  to 
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accept  in  part  payment  of  this  sum  a  mortgage  upon  certain  prem- 
ises. It  appears  that  this  mortgage  was  given  by  third  parties  for 
$500,  and  it  was  understood  between  the  contracting  parties  that 
the  McPherson  Company  was  to  have  one-half  of  this  mortgage, 
and  that  the  balance  of  the  amount  was  to  be  paid  in  money.  On 
the  12th  day  of  December,  1902,  the  plaintiff  in  this  case  brought 
an  action  against  the  defendant  in  the  Supreme  Court  for  this  same 
cause  of  action,  and  for  a  second  cause  of  action  alleged  a  claim  for 
$67.25,  making  a  total  of  $374.40.  In  this  Supreme  Court  action 
the  complaint  alleged  the  claim  of  $307.15,  and  that  no  part  of  the 
said  snm  had  been  paid,  ''except  the  sum  of  two  hundred  and  twenty- 
five  dollars,"  and  it  is  admitted  that  this  $225  was  represented  by  the 
mortgage  which  the  McPherson  Company  had  agreed  to  accept  from 
the  defendant,  the  latter  having  agreed  to  discount  or  rebate  the 
mortgage  $25  in  the  transaction.  This  left  $82.15  of  the  first  claim 
unpaid,  and  $67.25  of  the  second  claim,  or  a  total  of  $149.40. 
On  the  8th  day  of  January,  1903,  the  defendant  gave  his  check  to 
the  plaintiff's  attorney  for  $149.49  'Mn  full  for  all  claims  to  date  in 
relation  to  furnishing  bricks  to  Country  House,  Morris  County, 
New  Jersey,"  and  on  the  same  day  he  gave  to  the  same  attorney  a 
check  for  $5,  which  is  admitted  to  have  been  paid  as  costs  in  the 
Supreme  Court  action,  and  which  is  likewise  "  in  full  of  all  claims," 
etc,  as  in  the  larger  check.  Both  of  these  checks  were  presented  and 
paid,  and  there  seems  to  be  no  controversy  that  these  were  intended 
to  settle  the  Supreme  Court  action.  It  will  be  noticed  that  the 
mortgage  for  $250,  discounted  by  $25,  with  the  sum  of  $149.40 
claimed  to  be  due  in  the  Supreme  Court  action,  makes  $374.40,  the 
exact  amount  of  the  total  of  the  two  claims,  so  that  in  the  payments 
made  to  the  plaintiff  there  was  an  allowance  of  $25  on  the  mortgage. 
That  is,  assuming  the  mortgage  for  $250  to  have  been  worthless, 
tliere  was  a  consideration  in  cash  of  $25  on  account  of  the  portion 
of  the  claim  which  was  to  have  been  paid  by  the  mortgage,  and  the 
plaintiff  had  a  legal  and  equitable  right  to  the  mortgage,  if  it  was, 
in  fact,  the  owner  of  the  claim.  It  appears  to  be  admitted  that  tliis 
mortgage  was  delivered  to  the  plaintiff ;  it  in  effect  acknowledged 
its  receipt  in  its  Supreme  Court  action,  but,  without  pleading  any 
fraud  in  the  present  action,  there  is  an  attempt  to  show  that  the 
delivery  of  this  mortgage  for  $500  was  not  perfected  by  proper 
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aseignments,  and  that  there  being  a  first  mortgage  upon  the  prem- 
ises, and  this  having  been  under  process  of  foreclosure  at  the  titne 
of  the  actual  delivery  of  the  formal  assignment  of  the  defendant's 
interest  in  the  mortgage,  which  appears  to  Iiave  been  made  to  a 
trustee,  there  was  a  failure  of  the  consideration,  and  this  action 
seeks  to  recover  the  value  of  the  mortgage  as  it  was  credited  up  in 
the  Supreme  Court  action.  The  learned  court  below  has  found  for 
the  plaintiff,  and  the  defendant  appeals. 

Upon  the  merits  we  are  of  opinion  that  the  evidence  shows  clearly 
that  the  defendant  delivered  to  the  McPherson  Material  Company 
the  mortgage  which  the  latter  had  agreed  to  accept  in  part  payment 
of  the  claim,  and  that  if  there  was  any  defect  in  the  transfer  it  was 
not  due  to  any  refusal  on  the  part  of  the  defendant  to  make  a  com- 
plete delivery  of  all  of  his  right,  title  and  interest  in  such  mortgage, 
and  he  cannot  be  held  responsible  for  the  fact  that  the  plaintiff  did 
not  act  with  reference  to  the  matter  in  time  to  protect  its  rights. 
No  fraud  is  alleged,  nor  does  the  evidence  tend  to  support  that 
theory ;  the  most  that  may  be  said  is  that  the  plaintiff  and  its 
attorney  did  not  discover  the  nature  of  the  transaction  between 
the  defendant  and  the  McPherson  Material  Company  until  after 
the  sale  of  the  mortgaged  premises  under  the  first  mortgage.  It 
now  seeks  to  go  back  of  its  pleadings  in  the  Supreme  Court 
action,  where  the  entire  matter  was  settled  by  the  payment  of 
$149.40  in  full  discharge  of  all  claims,  and  compel  the  defendant, 
who  had  parted  with  his  rights  under  the  mortgage  in  good  faith 
and  in  discharge  of  his  obligations  to  the  McPherson  Material  Com- 
pany, to  pay  the  plaintiff  the  amount  which  appears  to  have  been 
lost  purely  on  account  of  the  latter's  own  carelessness  in  dealing 
with  the  mortgage.  There  is  no  doubt  that  a  bond  and  mortgage 
may  be  transferred  by  mere  delivery,  provided  there  is  an  intention 
so  to  transfer  accompanying  the  delivery.  {Strauae  v.  Joaephthdl, 
77  N.  Y.  622.)  There  can  be  no  doubt  in  the  present  instance  that 
the  defendant  intended  to  transfer  the  mortgage  in  payment  of  his 
debt ;  this  was  the  agreement  conceded  to  have  been  made  between 
him  and  the  McPherson  Material  Company,  and  the  mere  fact  that 
there  were  some  other  papers  delivered  at  the  same  time,  or  that  only 
a  portion  of  the  mortgage  was  intended  to  be  transferred,  does  not 
alter  the  case  in  a  manner  to  affect  the  present  action.     It  is  not 
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snggested  that  the  defendant  retained  any  right  in  the  mortgage  as 
against  the  McPherson  Material  Company  or  its  assignee  ;  and  he 
having  parted  with  the  same  in  pursuance  of  his  agreement,  the 
plaintiff,  if  it  sacceeded  to  the  rights  of  the  McPherson  Material 
Company,  coald  have  compelled  any  action  on  the  part  of  the 
defendant  which  might  have  been  necessary  to  preserve  its  rights  in 
the  mortgage.  The  fact  that  it  failed  to  act  until  the  mortgaged 
premises  had  been  sold,  can  give  the  plaintiff  no  right  to  recover 
the  amount  from  the  defendant.  He  had  paid  all  that  he  had 
agreed  to  pay ;  he  had  no  interest  in  the  mortgage  after  its  transfer 
to  the  McPherson  Material  Company ;  he  never  claimed  any  rights 
in  it  after  that  time,  and  the  fact  that  he  discounted  the  mortgage 
twenty-five  dollars  which  he  made  good  in  money,  is  evidence  that 
the  mortgage  was  not  considered  first  class,  and  that  there  was  a 
good  consideration  for  the  settlement  in  the  Supreme  Court  action. 
After  the  defendant  is  no  longer  in  a  position  to  get  any  benefit  out 
of  this  mortgage,  it  would  be  most  unjust  to  compel  him  to  pay  this 
money,  when  he  had  placed  the  plaintiff's  assignor  in  a  position  to 
protect  his  rights  by  delivering  the  mortgage  before  the  foreclosure 
of  the  first  mortgage.  He  had  done  his  full  duty  in  the  premises 
when  he  had  delivered  the  mortgage  with  an  intent  to  transfer  the 
same  to  the  McPherson  Company.  If  the  security  subsequently 
failed  it  was  one  of  the  risks  which  that  company  took  in  accepting 
the  mortgage  ;  it  was  one  of  the  risks  for  which  the  defendant  had 
compensated  the  McPherson  Company  by  a  discount  of  twenty-five 
dollars  in  the  face  value  of  the  portion  of  the  mortgage  assigned. 

The  judgment  appealed  from  should  be  reversed  and  the  com- 
plaint should  be  dismissed  upon  the  merits,  with  costs. 

All  concurred,  except  Hooker,  J.,  who  read  for  affirmance. 

HOOKEB,  J. : 

I  dissent.  The  defendant,  by  failure  to  allege  affirmatively  that 
the  plaintiff  is  not  incorporated,  raises  no  issue  on  this  subject. 
(Code  Civ.  Proc.  §  1776.)  The  pleadings  did  raise  the  issue  of  the 
assignment  from  the  McPherson  Material  Company  to  the  plaintiff, 
but  the  conduct  of  the  parties  on  the  trial  of  the  case  was  such  as 
to  constitute  a  waiver  by  the  defendant  of  plaintiff's  proof  of  the 
assignment.     From    the    stenographer's    minutes    this    statement 
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appears,  '^  defense  being  payment,  the  defendant  takes  the  affirma- 
tive." No  objection  seems  to  have  been  raised  to  this  method  of 
procedure  by  the  defendant;  he  voluntarily  took  the  affirmative 
without  compelling  or  imposing  upon  the  plaintiff  the  burden  of 
proving  the  assignment  of  the  claim  to  it,  nor  is  that  question  else- 
where raised  in  the  record. 

I  think  that  from  all  the  evidence  the  trial  justice  was  justified  in 
holding  that  the  defense  of  payment  had  not  been  successfully  sus- 
tained, and  that  there  was  evidence  to  support  his  finding. 

The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Thomas  6.  Knight,  Respondent,  v.  Abbaham  M.  Moboenboth, 
Appellant,  Impleaded  with  Henbietta  Hbbteb  and  Matilda 
80HNEIDEE. 

Examination  of  a  party  brfore  trial  —  not  granted  to  enable  a  plaintiff  to  learn 
whetJier  he  lias  a  cauee  of  action  —  knowledge  of  the  matter  by  otlier  ydtneeeet. 

An  order  for  the  examination  of  a  defendant  before  trial  wiU  not  be  granted 
where  the  only  purpose  thereof  is  to  compel  the  defendant  to  disclose  to  the 
plaintiff  whether  or  not  the  latter  has  a  cause  of  action,  and  the  matters  in 
respect  to  which  the  plaintiff  desires  to  examine  the  defendant  are  within  the 
knowledge  of  two  persons  who  are  not  parties  to  the  action,  and  who,  so  far  as 
appears,  may  be  called  as  witnesses  upon  the  trial. 

Appeal  by  the  defendant,  Abraham  M.  Morgenroth,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  3d  day  of  February,  1904,  denying  the  said  defendant's 
motion  to  vacate  an  order  directing  his  examination  before  trial. 

Bertrara  L.  Kraus  {Ilenry  B,  Wessdmcm  with  him  on  the 
brief],  for  the  appellant. 

Charles  Melville  We^ks^  for  the  respondent. 

WOODWABD,  J. : 

This  action  is  brought  to  foreclose  a  mechanic's  lien  filed  against 
certain  property  owned  by  the  defendant  Morgenroth,  and  upon 
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the  case  coming  on  for  argainent  tiie  defendant  interposed  an 
objection  in  the  nature  of  a  demurrer  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that  it  did 
not  allege  that  at  the  time  of  filing  the  lien  in  suit  there  still 
remained  in  the  hands  of  the  said  Morgenroth  funds  due  or  to  grow 
due  to  the  contractors,  Schneider  and  Herter,  and  funds  in  the 
hands  of  the  said  contractors,  due  or  to  grow  due  to  the  sub-con- 
tractors, Lyman  and  Costello,  to  whom  the  plaintijff  furnished  the 
goods  for  the  value  of  which  this  action  is  brought.  The  plaintiff 
'was  permitted  to  amend  his  complaint,  and  an  adjournment  was 
granted  to  allow  the  plaintiff  to  discover  the  evidence  necessary  to 
support  this  new  allegation. 

The  plaintiff  thereupon  made  application  under  the  provisions  of 
flections  870,  871  and  872  of  the  Code  of  Civil  Procedure,  for  an 
order  directing  Abraham  M.  Morgenroth,  Ernest  E.  W.  Schneider 
and  Henry  Herter  to  submit  to  an  examination  before  trial,  the 
affidavit  of  the  plaintiff  alleging  that  the  testimony  of  these  three 
men  was  '^  material  and  necessary  and  indispensable  to  this  plaintiff 
to  enable  him  to  prove  the  allegation  above  mentioned,"  and  that 
"the  information  sought  by  the  plaintiff  is  peculiarly  and  entirely 
within  the  knowledge  of  the  persons  above  named,  and  is  not  known 
to  plaintiff,"  and  ^'  that  it  is  impossible  for  plaintiff  in  any  other  way 
to  prove  what  amounts,  if  any,  were  due  or  to  become  due  at  the  time 
of  the  filing  of  said  lien."  The  order  asked  for  was  granted,  and 
a  motion  to  vacate  the  same  being  made  upon  the  papers,  the  order 
was  vacated  as  to  Schneider  and  Herter,  who  were  not  parties  to 
the  action,  but  was  sustained  as  to  Mr.  Morgenroth.  It  thus 
appears  by  the  plaintiff's  affidavit  that  he  will  be  able  to  prove  his 
•ase,  if  he  in  fact  has  a  case,  by  the  testimony  of  Schneider  and 
Herter ;  that  the  evidence  "  is  peculiarly  and  entirely  within  the 
knowledge  of  the  persons  above  named,"  and  the  only  purpose  of 
this  examination  appears  to  be  to  compel  the  defendant  Morgenroth 
to  disclose  to  the  plaintiff  whether  or  not  he  has  a  cause  of  action. 
Indeed,  plaintiff's  counsel,  in  support  of  the  order,  admits  that  the 
object  of  the  examination  is  a  mere  fishing  expedition,  for  he  says  : 
"  If  the  testimony  of  this  defendant  should  be  adverse  to  plaintiff, 
then  plaintiff  should  know  it  in  time  to  hunt  up  other  witnesses 
and  to  procure  all  the  evidence  of  every  kind  obtainable  on  the 
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question."  In  Sheehan  v.  Alia/ny  dk  B.  Turnpike  Co,  (28  N.  Y. 
St.  Repr.  20,  21)  it  was  said  that  "  the  provisions  for  snch  examina- 
tion are  not  intended  to  enable  a  party  to  discover  what  his  oppo- 
nent's testimony  will  be,  so  that  he  may  obtain  witnesses  to  con- 
tradict it.  Experience  shows  that  if  a  party  discovers  what  his 
opponent's  testimony  will  be,  and  has  time  enough,  he  is  often  suc- 
cessful in  discovering  also  witnesses  for  contradiction."  Both  the 
Appellate  Division  in  the  first  department  and  this  court  have 
held  that  it  was  not  proper,  either  before  or  after  the  commence- 
ment of  an  action,  to  permit  an  examination  for  the  purpose  of 
enabling  the  other  party  to  determine  whether  he  had  a  cause  of 
action.  {Matter  of  Anthony  dk  Co.y  42  App.  Div.  66,  68 ;  Long 
Island  Bottlers  v.  Bottling  Brewers^  65  id.  459.) 

We  are  clearly  of  opinion  that  the  plaintiff  has  not  shown  a 
proper  case  for  the  examination  of  a  party  before  trial.  "  The 
practice  of  examining  a  party  before  trial  at  the  instance  of  the 
opposite  party  should  be  carefully  guarded  by  the  court,  so  that  it 
may  not  be  productive  of  evil.  When  it  is  evident  that  the  party 
asking  for  the  examination  is  sufficiently  acquainted  with  the  facts 
of  the  case  to  obtain  the  proof  which  he  needs,  and  that,  in  fact, 
he  desires  the  examination  only  to  discover  to  what  his  opponent 
will  testify,  then  the  order  should  not  be  granted,  or,  if  it  has  been 
granted,  should  be  set  aside."  (Sheehan  v.  Albany  (&  B.  Turn- 
pike  Co,^  supra,)  Two  of  the  witnesses  who  the  plaintiff  says  are 
essential  to  his  cause  of  action  are  not  parties  to  the  suit,  and  no 
reason  appears  why  they  may  not  be  witnesses  upon  the  trial.  We 
are  of  opinion  that  this  is  not  a  proper  case  for  the  granting  of  an 
order  compelling  the  defendant  to  submit  to  an  examination. 

The  order  appealed  from  should  be  reversed,  and  the  order 
directing  the  examination  should  be  vacated. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  dbbursements,  and 
motion  granted,  with  costs. 
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In  the  Matter  of  the  Petition  of  Patrick  W,  Cullinan,  as  State  Com- 
mifisioner  of  Excise,  Respondent,  for  an  Order  Revoking  and  Can- 
celing Liquor  Tax  Certificate  3,536,  Issued  to  Axbl  J.  Young, 
Appellant 

Z^quor  tax  certificate — use  on  Sundays  of  a  pavilion  used  in  connection  with  a  bar 
on  toeek  days  but  separated  from  the  bar  on  Sundays  by  a  partition  —  what  does, 
arid  what  does  not,  constitute  a  meal —  the  primary  intent  of  the  party  controls. 

The  entrance  to  a  hotel  was  through  a  payilion  fitted  y^ith  folding  doors,  which 
were  thrown  open  during  business  hours.  The  pavilion  was  fitted  up  with 
tables,  and  in  one  corner  thereof  was  a  bar.  On  Sundays  the  bar  was  partitioned 
off  from  the  pavilion  by  a  wood  and  glass  partition,  so  that,  while  the  bar  was 

-  fully  exposed,  it  was,  in  fact,  entirely  cut  off  from  the  pavilion  except  that  a 
doorway  was  provided  for  the  use  of  the  proprietor's  servants. 

Held,  that  the  entire  pavilion  did  not  constitute  a  barroom; 

That,  consequently,  the  opening  of  such  pavilion  on  Sunday  did  not  constitute 
a  violation  of  clause  g  of  section  81  of  the  Liquor  Tax  Law,  which  prohibits 
the  holder  of  a  liquor  tax  certificate  from  having  open  or  unlocked  during  the 
hours  when  the  sale  of  liquor  is  forbidden  any  door  or  entrance  to  the  room  or 
rooms  where  liquors  are  sold. 

The  proprietor  of  a  hotel  is  not  obliged  to  inquire  diligently  into  the  motives 
which  actuate  those  who  frequent  his  premises. 

He  has  a  right,  in  the  absence  of  knowledge  to  the  contrary,  to  assume  that  one 
who  comes  into  his  place  and  orders  a  sandwich  or  any  other  article  of  food 
does  so  because  he  desires  the  nourishment  which  it  affords,  and  if  a  single 
sandwich  satisfies  the  desire  of  such  person,  it  constitutes  a  meal,  and  the  pro- 
prietor of  the  hotel  has  the  right  to  serve  liquors  to  such  person  with  such 
meal  under  section  81  of  the  Liquor  Tax  Law.  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1897,  chap.  812.) 

Where,  however,  persons,  who  come  into  the  hotel  on  Sunday,  order  whisky  pri- 
marily, and,  upon  being  told  that  they  cannot  be  served  unless  they  order  some- 
thing to  eat,  inform  the  waiter,  in  the  hearing  of  the  bartender  and  others,  that 
they  do  not  want  anything  to  eat,  but  order  two  sandwiches,  sajang,  at  the  time, 
that  they  were  not  obliged  to  eat  them,  and  they  do  not  iu  fact  eat  them,  the 
sandwiches  so  served  do  not  constitute  a  meal  nor  do  the  persons  ordering 
them  become  guests,  and  the  sale  of  whisky  to  them  is  unlawful. 

Appeal  by  Axel  J.  Young  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Terra  and  entered  in  the  office  of 
the  cloxk  of  the  county  of  Kings  on  the  16th  day  of  May,  1903, 
granting  the  petitioner's  motion  to  revoke  and  cancel  a  liquor  tax 
certificate  theretofore  issued  to  the  appellant. 

jE  B.  Bamunij  for  the  appellant. 

Willicmh  jEl  Schenck^  for  the  respondent. 
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Woodward,  J. : 

The  petitioner  in  this  proceeding  alleges  a  violation  of  clanse  a 
of  section  31  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.  by  Laws  of  1897,  chap.  312),  which  relates  to  the  selling  of 
liquor  on  Sunday,  or  before  live  o'clock  in  the  morning  of  Monday ; 
and  it  is  alleged  that  the  respondent  was  guilty  of  a  violation  of  clause 
g  of  the  same  section,  which  prohibits  having  open  or  unlocked, 
during  the  hours  when  the  sale  of  liquors  is  forbidden,  any  door 
or  entrance  to  the  room  or  rooms  where  liquors  are  sold,  etc.  The 
liquor  tax  certificate  involved  in  this  proceeding  has  been  revoked, 
and  the  order  accomplishing  this  object  is  before  us  for  review. 

The  respondent's  answer  alleges  that  he  was  conducting  a  hotel, 
and  claims  the  privileges  accorded  by  section  31  of  the  statute,  and 
we  are  clearly  of  the  opinion  that  he  established  the  fact  that  he  was 
running  a  hotel  within  the  meaning  of  the  law.  The  evidence  was 
uncontradicted  that  the  respondent  had  a  house  at  Coney  Island 
with  twenty-four  bedrooms ;  that  he  had  a  kitchen  adequate  to  pro- 
vide for  the  feeding  of  his  guests,  and  that  at  the  time  of  the  alleged 
violations  of  the  law  he  was  actually  harboring  between  thirty  and 
forty  people,  and  that  his  dining  room  contained  the  required  amount 
of  space.  It  appears  that  this  hotel  fronted  upon  Kensington  walk. 
Coney  Island,  and  that  the  entrance  to  the  hotel  proper  was  through 
a  pavilion  fitted  with  folding  doors  which  were  thrown  open  during 
business  hours,  so  that  from  the  walk  the  place  presented  the  appear- 
ance of  an  inclosure  fitted  up  with  tables,  etc.,  after  the  manner  of 
popular  resorts,  the  front  of  this  inclosure  being  wide  open  to  the 
street.  In  one  comer  of  this  pavilion,  which  appears  to  have  been 
about  forty  by  fifty  feet  in  dimension,  was  a  bar,  which,  on  Sun- 
days, was  partitioned  oflf  from  the  pavilion  by  a  wood  and  glass  par- 
tition, so  that  while  the  bar  was  fully  exposed,  it  was  in  fact  cut  off 
entirely  from  the  pavilion,  except  for  a  doorway  for  the  use  of  the 
servants  of  the  relator,  and  we  are  of  opinion  that,  acting  in  good 
faith,  it  was  not  a  violation  of  the  law  to  have  this  pavilion  open  on 
Sunday  for  the  accommodation  of  the  patrons  of  this  place.  The 
bar  was  partitioned  off  from  this  room,  and  while  this  partition  was 
removed  during  the  week,  so  that  the  bar  stood  in  the  pavilion,  we 
do  not  think  under  the  circumstances  disclosed  that  the  entire  room 
was  necessarily  dedicated  as  a  barroom,  or  that  any  purpose  of  the 
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Liqaor  Tax  Law  was  defeated  bj  permitting  this  partitioning  of  the 
pavilion  on  Sanday,  so  that  lunches,  light  drinks,  etc.,  might  be  sold 
to  the  visitors  at  the  beach. 

A  more  serious  question  is  presented,  however,  by  the  alleged 
violation  of  clause  a  of  section  31  of  the  Liquor  Tax  Law.  Two 
special  agents  of  the  State  Excise  Department  visited  the  respond- 
ent's place  on  Sunday,  the  31st  day  of  August,  1902,  and  took  a 
seat  at  one  of  the  tables  in  this  pavilion  and  ordered  two  drinks  of 
whisky.  There  is  some  conflict  in  the  evidence  as  to  the  details 
surrounding  the  delivery  of  the  whisky,  but  there  is  no  dispute 
that  the  special  agents  did  order  whisky  and  that  it  was  delivered 
to  them,  and  that  it  was  paid  for  and  drunk  upon  the  premises.  The 
respondent  claims  that  he  was  within  the  law,  however,  because 
there  were  two  sandwiches  served  with  the  whisky,  which  sand- 
wiches were  ordered  and  paid  for  by  the  special  agents.  There  can 
be  no  reasonable  doubt  that  under  some  circumstances  a  sandwich 
and  a  drink  of  whisky  or  other  beverage  constitute  a  meal,  under 
our  modern  Bohemian  system  of  living ;  many  men  in  clubs,  at 
restaurants  and  elsewhere  confine  their  eating  at  certain  periods  of 
the  day  to  a  single  dish  —  to  a  bowl  of  soup,  to  a  plate  of  beans,  or 
a  sandwich,  and  there  is  no  particular  kind  or  quantity  of  food 
which  the  law  demands  for  a  meal,  so  far  as  we  have  been  able  to 
discover,  it  all  depending  upon  the  person  to  be  served  and  the  con- 
dition of  his  appetite.  Section  3L  of  the  Liquor  Tax  Law  provides 
that  the  keeper  of  a  hotel  ^'  may  sell  liquor  to  the  guests  of  such  hotel, 
*  *  *  with  their  meals,  or  in  their  rooms  therein  *  *  *^  but 
not  in  the  barroom  or  other  similar  room  of  such  hotel,"  and,  as  we 
have  already  suggested,  the  pavilion  in  front  of  the  respondent's  hotel, 
as  it  existed  at  the  time  of  this  alleged  violation,  was  not  the  barroom 
or  other  similar  room  of  such  hotel.  Section  31  of  the  statute  also 
provides  that  a  person  is  a  guest  of  the  hotel,  within  the  meaning 
of  the  law,  "who,  during  the  hours  when  meals  are  regularly  served 
therein,  resorts  to  the  hotel  for  the  purpose  of  obtaining  and  actu- 
ally orders  and  obtains  at  such  time,  in  good  faith,  a  meal  therein." 
We  apprehend,  under  the  liberal  construction  to  which  a  revenue 
measure  is  entitled,  and  considering  the  forfeiture  which  is  worked 
by  a  violation  of  the  provisions  of  the  statute,  that  it  is  not  the  duty  of 
the  respondent  to  inquire  diligently  into  the  motives  which  actuate 
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those  wlio  frequent  his  premises.  He  has  a  right,  in  the  absence  of 
knowledge  to  the  contrary,  to  assume  that  one  who  comes  into  hifi 
place  and  orders  a  sandwich  or  any  other  article  of  food,  does  80 
because  he  desires  the  nourishment  which  it  affords,  and  if  a  single 
sandwich  satisfies  the  desires  of  the  person,  it  constitutes  a  meal, 
and  the  keeper  of  a  hotel  has  the  right  to  serve  liquors  to  him  with 
such  meal. 

The  difficulty  on  this  appeal  is  that  the  evidence  is  conclusive 
that  the  special  agents  of  the  Excise  Department  entered  this  pavilion 
and  ordered  whisky  primarily ;  that  they  were  subsequently  told 
that  they  could  not  be  served  unless  they  ordered  something  to  eat ; 
that  they  distinctly  told  the  waiter,  in  the  hearing  of  the  bartender, 
the  respondent's  wife  and  another  witness  called  by  the  respondent, 
that  they  did  not  want  anything  to  eat,  as  they  had  just  been  to 
dinner,  and  that  they  ordered  two  sandwiches,  saying  at  the  tinae 
that  they  were  not  obliged  to  eat  them,  and  that,  although  the  same 
were  placed  upon  the  table,  they  did  not  touch  them.  The  respond- 
ent's wife,  who  was  present  for  the  pnrpose  of  making  sandwiches, 
etc.,  testifies  to  these  facts ;  the  waiter  who  served  them,  the  bar- 
tender who  overheard  the  conversation,  and  another  friendly  witness 
all  concur  in  what  was  said,  so  that  there  was  no  possibility  that  these 
sandwiches  were  served  in  good  faith  as  a  meal,  and  if  they  were  not, 
the  special  agents  never  became  the  guests  of  the  respondent  nnder 
the  provisions  of  section  31  of  the  statute,  and  the  sale  of  whisky 
to  them  was  a  clear  violation  of  the  law.  {Matter  of  Sohuyl&Tj  63 
App.  Div.  206,  210.)  This  court  has  refused  to  give  a  technical  con- 
struction to  the  provisions  of  this  act.  We  have  held  that  the  vio- 
lation should  be  of  the  spirit  rather  than  the  letter  of  the  act  to 
justify  the  harsh  penalty  of  forfeiture  of  expensive  certificates  and 
the  sacrifice  of  business  rights  {Matter  of  CuUirum^  75  App.  Div. 
301,  303,  and  authorities  there  cited),  but  when  the  respondent's  own 
witnesses  and  servants  testify  to  a  state  of  facts  which  entirely  nega- 
tives the  idea  that  the  sandwiches  were  served  in  good  faith  as  a  meal, 
there  is  no  room  for  construction,  and  the  law  must  take  its  oonrse. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  aisbursementa. 
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Mabqabet  Booney,  Bespondent,  v>  Mabtin  R.  Bodkin  and 
Others,  as  Execotore,  etc.,  of  Dokimiok  G.  Bodkin,  Deceafied, 
Appellants. 

WiU  —  equitahle  eaute  of  action  in  a  life  tenant  againti  exeeutor$  who  hold  poe$e$- 
tion  of  the  premieea  in  which  the  life  tenure  exiMle  —  defenee  that  the  plaintiff  had 
an  adequate  remedy  at  law — co^  charged  againat  exeeuton  in  their  individual 
capacity. 

The  will  of  a  testator,  by  the  8th  paragraph  thereof,  provided:  ''I  also  give  unto 
my  said  niece  the  house  and  lot  No.  288  Clinton  Avenue,  Brooklyn,  subject  to 
the  life  estate  therein  of  Margaret  F.  Bodkin;  and  the  houses  and  lots  Nos.  221 
and  228  High  Street,  in  Brooklyn.  To  have  and  to  hold  the  said  three  separate 
parcels  of  .real  estate  for  and  during  her  natural  life,  with  the  fee  thereof  unto 
her  issue  her  surviving,  but  in  case  of  her  death  without  issue  surviving,  I 
give  and  devise  said  three  parcels  of  real  estate  unto  my  brother  Martin,  or  in 
case  he  shall  have  died  before  the  termination  of  said  life  estates,  unto  his 
heirs,  per  etirpes." 

The  17th  paragraph  thereof  provided:  ''  I  authorize  and  empower  my  Executors 
to  take  charge  of  all  my  real  estate,  except  that  directly  devised  with  right  of 
immediate  possession  to  the  devisee,  and  to  let,  lease,  sell  and  convey  the  same 
or  any  portion  thereof.  The  proceeds  derived  from  the  sale  of  any  real  estate 
in  which  a  life  interest  continues  under  this  will  shall  be  regarded  as  real 
estate  and  be  carefully  and  separately  invested  by  my  Executors  in  order  to 
preserve  the  interest  therein  of  the  life  tenant  and  reversioners.  My  Executors 
shall  collect  the  rents  and  income  from  all  said  property  and  therefrom  pay 
the  taxes,  repairs  and  other  charges  thereon  and  pay  over  the  net  income 
derived  from  each  portion,  or  from  the  investment  made  in  lieu  of  the  real 
estate  to  the  life  tenant  entitled  thereto." 

Subsequent  to  the  probate  of  the  will  the  testator's  niece  brought  an  action 
against  the  executors  to  secure  a  determination  of  her  rights  under  the  will, 
alleging  that  the  executors  had  entered  into  possession  of  the  High  street 
premises,  and  that  they  "have  ever  since  said  time  collected,  and  are  now  col- 
lecting, the  rents  and  income  thereof,  and  have  and  do  now  claim  the  right  to 
hold,  manage  and  control  the  said  real  estate  and  to  collect  the  rents  issuing 
therefrom,  as  testamentary  trustees,  pursuant  to  the  terms  of  said  last  will 
and  testament." 

The  defendants  admitted  these  allegations,  and,  upon  the  trial,  the  court  held 
that  the  executors  were  not  entitled  to  hold  the  premises  against  the  plaintiff, 
and  that  the  latter  was  entitled  to  an  accounting.  It  also  awarded  costs 
against  the  defendants  personally. 

Upon  an  appeal  by  the  executors  from  so  much  of  the  judgment  as  determined 
that  the  Supreme  Court  sitting  as  a  court  of  equity  had  jurisdiction  of  the 
action,  it  was 

Meld,  that  the  judgment  should  be  affirmed; 
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That  the  facts  set  forth  by  the  plaintiff  were  sufficient  to  constitute  an  equitable 
cause  of  action  against  the  defendants  and  to  entitle  the  plaintiff  to  the  relief 
granted; 

That  the  defendants  could  not  successfully  urge  the  objection  that  the  oomt 
should  have  refused  to  take  jurisdiction  of  the  action  because  the  plaintiff  had 
an  adequate  remedy  at  law»  even  if  that  objection  were  tenable,  as  they  had 
neglected  to  plead  that  defense  in  their  answer; 

That  a  statement  in  the  answer  that  proceedings  are  pending  in  the  SurTX)gate'8 
Court,  and  that  such  court  has  **  ample  jurisdiction  to  determine  any  disputes 
that  have  arisen  or  may  arise  between  the  parties  concerned  ui  said  estate, 
that  these  defendants  do  not  invoke  the  intervention  of  the  equitable  powers 
of  this  court  for  a  construction  of  said  will,  and  they  deny  that  the  plaintiff  if 
justified  in  bringing  or  maintaining  this  action."  was  not  a  sufficient  aLlegBtlon 
of  the  existence  of  an  adequate  remedy  at  law; 

That  in  unlawfully  refusing  to  give  the  plaintiff  possession  of  the  property  ia 
question  the  executors  acted  personally  and  not  in  their  repreaentatiTe 
capacity,  and  were,  therefore,  properly  charged  with  costs  individually. 

Appeal  by  the  defendants,  Martin  S.  Bodkin,  and  others,  as 
execntorsy  etc.,  of  Dominick  G.  Bodkin,  deceased,  from  so  much  of 
a  jadgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of 
July,  1903,  as  assumes  and  determines  that  the  Sup.  sme  Court  in 
Equity  had  and  properly  entertained  jurisdiction  of  this  action,  and 
authority  to  render  the  judgment  therein,  and  directs  the  payment 
of  costs  by  the  defendants  individually,  and  also  from  an  order  bear- 
ing date  the  15th  day  of  July,  1903,  and  entered  in  said  clerk^s  office, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  ttie 
minutes. 

John  H.  KuKn^  for  the  appellants. 

Z.  J,  Morrison^  for  the  respondent. 

WOODWAKD,  J. : 

Dominick  G.  Bodkin,  late  of  the  city  of  New  York  and  borough 
of  Manhattan,  died  on  or  about  the  26th  day  of  January,  1902,  leav- 
ing a  last  will  and  testament,  with  codicils,  in  which  he  disposed  of 
various  pieces  of  real  estate,  or  the  income  thereof,  and  by  the  8th 
paragraph  of  the  said  will  he  gave  to  the  plaintiff  the  sum  of  $5,000, 
and  further  provided  that  "  I  also  give  unto  my  said  niece  the  hooae 
and  lot  No.  288  Clinton  Avenue,  Brooklyn,  subject  to  the  life  estate 
therein  of  Margaret  F.  Bodkin ;  and  the  houses  and  lots  Nob.  231  and 
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223  High  Street,  in  Brooklyn.  To  have  and  to  hold  the  said  three 
separate  parcels  of  real  estate  for  and  during  her  natural  life,  with  the 
fee  thereof  unto  her  issue  her  surviving,  but  in  case  of  her  death  with- 
out issue  surviving,  I  give  and  devise  said  three  parcels  of  real  estate 
unto  my  brother  Martin,  or  in  case  he  shall  have  died  before  the  ter- 
mination of  said  life  estates,  unto  his  heirs,jp^r  stirpes^  By  the  17th 
paragraph  of  the  said  will  the  testator  provided  that  '^  I  authorize 
and  empower  my  Executors  to  take  charge  of  all  my  real  estate, 
except  that  directly  devised  with  right  of  immediate  possession  to 
the  devisee,  and  to  let,  lease,  sell  and  convey  the  same  or  any  por- 
tion thereof.  The  proceeds  derived  from  the  sale  of  any  real  estate 
in  which  a  life  interest  continues  under  this  will  shall  be  regarded  as 
real  estate  and  be  carefully  and  separately  invested  by  my  Execu- 
tors in  order  to  preserve  the  interest  therein  of  the  life  tenant  and 
reversioners.  My  Executors  shall  collect  the  rents  and  income  from 
all  said  property  and  therefrom  pay  the  taxes,  repairs  and  other 
charges  thereon  and  pay  over  the  net  income  derived  from  each  por- 
tion, or  from  the  investment  made  in  lieu  of  the  real  estate  to  the 
life  tenant  entitled  thereto." 

Claiming  authority  to  act  under  this  17th  paragraph  of  the 
will,  as  admitted  by  the  defendants  in  their  answer  to  the  com- 
plaint in  this  action,  the  defendants  entered  into  possession  of  the 
premises  at  Nos.  221  and  223  High  street,  and  at  the  time  of  the 
trial,  eighteen  months  after  the  will  was  admitted  to  probate,  were 
still  in  possession  of  the  premises,  collecting  the  rents  and  profits, 
and  neglecting  to  account  to  the  plaintiff  for  the  same.  The  plain- 
tiff brings  this  action  to  have  her  rights  under  the  will  determined. 
She  sets  forth  the  facts  in  reference  to  the  will  and  its  provisions, 
and  alleges  that  the  executors  had  entered  into  possession  of  the 
premises  above  mentioned,  and  that  they  '^  have  ever  since  said  time 
collected,  and  are  now  collecting,  the  rents  and  income  thereof,  and 
have  and  do  now  claim  the  right  to  hold,  manage  and  control  the 
said  real  estate  and  to  collect  the  rents  issuing  therefrom,  as  testa- 
mentary trustees,  pursuant  to  the  terms  of  said  last  will  and 
testament." 

The  defendants  in  answering  admit  these  allegations,  and  allege 
that  they  '^  have  proceeded  with  due  diligence  in  performance  of 
App.  Div.— Vol.  XCIII.        28 
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their  duties  as  snch  Execntors,  have  collected  the  rents  from  the 
premises  Nos.  221  and  223  High  Street,  and  have  therefrom  paid 
the  necessary  expenses  for  taxes,  insurance,  repairs,  &c.,  and  are 
ready  and  willing  to  account  to  plaintiff,  as  life  tenant  of  said  prem- 
ises, for  the  net  proceeds  so  collected  and  to  pay  the  same  to  her 
as  by  the  will  directed."  By  this  pleading  the  defendants  admit 
that  they  are  assuming  to  hold  this  property  (which  unquestionably 
vested  in  the  plaintiff  and  her  heirs,  subject  to  the  provisions  of  the 
will,  immediately  upon  the  death  of  the  testator)  as  testamentary 
trustees,  yet  upon  this  appeal  they  urge  that  a  court  of  equity  is 
without  jurisdiction  to  determine  the  construction  of  this  will  and 
the  rights  of  the  plaintiff  thereunder.  The  learned  court  at  Special 
Term  granted  the  relief  which  the  plaintiff  demanded  and  awarded 
costs  to  the  plaintiff,  to  be  paid  by  the  defendants  personally.  The 
defendants  appeal. 

We  are  not  in  doubt  that  the  facts  set  forth  by  the  plaintiff  were 
sufiScient  to  constitute  an  equitable  cause  of  action  against  these 
defendants,  who  claimed  to  be  acting  as  testamentary  trustees,  and 
we  are  clear  that  the  learned  court  has  not  erred  in  holding  that 
they  were  not  entitled  to  hold  the  premises  as  against  the  plaintiff, 
and  that  the  latter  was  entitled  to  an  accounting.  But  were  we  less 
clear  upon  these  points,  the  proposition  now  urged  by  the  defend- 
ants, that  the  court  should  have  refused  jurisdiction  because  the 
plaintiff  had  an  adequate  remedy  at  law,  is  without  force.  A 
defendant,  when  sued  in  equity,  cannot  avail  himself  of  the  defense 
that  an  adequate  remedy  at  law  exists  unless  he  pleads  that  defense 
in  his  answer  {Town  of  Mentz  v.  Cooh^  108  N.  Y.  504,  508,  and 
authorities  there  cited),  and  we  look  in  vain  in  the  defendants' 
pleadings  for  any  suggestion  that  the  plaintiff  has  any  other  remedy 
than  that  which  she  seeks,  though  there  is  a  suggestion  that  pro- 
ceedings are  pending  in  the  Surrogate's  Court,  and  that  such  court 
has  "  ample  jurisdiction  to  determine  any  disputes  that  have  arisen 
or  may  arise  between  the  parties  concerned  in  said  estate,  that  these 
defendants  do  not  invoke  the  intervention  of  the  equitable  powers 
of  this  court  for  a  construction  of  said  will,  and  they  deny  that  the 
plaintiff  is  justified  in  bringing  or  maintaining  this  action."  The 
plaintiff's  rights  under  the  will  of  Mr.  Bodkin  depended  upon  the 
construction  of  the  will ;  if  the  defendants  were  testamentary  tms- 
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tees,  as  they  claimed  to  be,  then  a  court  of  equity  unquestionably 
had  juriediction,  and  the  plaintiff  had  no  adequate  remedy  at  law, 
and  if  they  were  usurping  the  duties  of  a  testamentary  trustee 
under  an  erroneous  construction  of  the  will,  and  were  keeping  the 
plaintiff  out  of  her  right  of  possession,  it  is  difficult  to  understand 
why,  nnder  the  pleadings,  it  was  not  proper  for  the  court  to  deter- 
mine the  question  of  law  and  to  grant  the  proper  relief.  There 
oonld  be  no  dispute  of  fact  as  to  the  provisions  of  the  will ;  it 
presented  purely  a  question  of  law  as  to  the  proper  construction, 
and  no  material  rights  of  the  defendants  are  pvolved  in  the  mere 
technical  question  of  whether  the  law  was  determined  by  a  court  in 
its  equitable  capacity  or  as  a  trial  court. 

On  the  question  of  costs,  we  see  no  reason  for  modifying  the 
judgment.  The  plaintiff  was  entitled  to  immediate  possession  of 
her  property.  The  defendants  unlawfully  withheld  the  property 
from  her,  and  why  the  costs  of  this  action,  necessary  to  secure  the 
plaintiff's  legal  rights,  should  be  taken  from  the  decedent's  estate, 
to  the  wrong  of  this  plaintiff  and  others  who  are  not  parties  to  this 
action,  does  not  appear.  The  defendants,  as  executors,  had  no 
duties  to  perform  in  connection  with  the  High  street  property,  and 
they,  having  insisted  upon  a  right  to  act,  to  the  disadvantage  of  the 
plaintiff,  and  in  violation  of  her  legal  rights,  were  acting  personally 
and  not  as  executors,  in  refusing  to  give  possession  of  the  property, 
and  they  are  properly  chargeable  with  costs  individually.  (Code 
Civ.  Proc.  §  3246 ;  BucUand  v.  OaUup,  105  N.  Y.  453.)  The 
defendants  do  not  appeal  from  the  conclusions  of  law  involved  in 
the  judgment,  in  so  far  as  it  relates  to  the  rights  of  the  plaintiff  in 
the  High  street  premises.  This  is  a  concession  that  their  possession 
of  the  property  was  illegal,  and  as  the  plaintiff  is  entitled  to  costs 
from  some  one,  and  the  estate  is  not  legally  chargeable  for  the 
illegal  acts  of  executors,  there  is  no  other  place  for  the  burden  to 
fall  than  upon  those  who  have  by  their  misconduct  made  the  action 
necessary. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  and  order,  so  far  as  appealed  from,  affirmed,  with  costs. 
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James  Buckley,  as  Administrator,  etc.,  of  John  M.  GoLDBNy 
Deceased,  Appellant,  v,  Westchester  Lighting  Compant, 
Respondent. 

Negligence — a  person  kiUed  by  touching  a  broken  live  electric  mre — tohat  is  not  a 
rtfuMl  to  charge — reiteration  of  a  charge  is  unneeeesary  —  queetion  of  fact  for  the 
jury  —  contributory  negligence  ^preoccupation  andforgetfutneu  inconnetent  with 
the  conduct  of  a  reaeonably  careful  man  —  objection  after  testimony  has  been 
admitted — motion  to  strike  out. 

In  an  action  brought  against  an  electric  lighting  company  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  who  was  killed  by  coming 
in  contact  wilh  one  of  the  defendant's  electric  light  wires,  it  appeared  that 
some  time  prior  to  the  accident  the  wire  in  question  was  discovered  lying  on 
the  ground  quite  close  to  a  boiler  house  in  which  the  intestate  was  employed; 
that  the  person  who  discovered  the  wire  removed  it  some  distance  away  from 
the  only  entrance  to  the  boiler  house,  and  that  the  intestate,  who  was  aware  of 
the  deadly  character  of  the  wire,  placed  boards  on  and  around  the  wire  so  as 
to  fence  it  in;  that  the  defendant  sent  two  linemen  to  repair  the  wire,  and  that 
upon  their  arrival  one  of  them  took  the  wire  near  the  door  of  the  boiler  house 
and  began  to  splice  it. 

The  intestate  returned  to  the  boiler  house,  but  whether  he  did  so  before  or  after 
the  work  of  repairing  had  been  commenced  was  disputed.  During  the  prog- 
ress of  the  repairs  the  intestate  stepped  out  of  the  boiler  house  backwardis 
and  came  in  contact  with  the  wire  and  was  killed.  The  witnesses  estimated 
the  time  during  which  the  intestate  was  in  the  boiler  house  at  from  five  to 
twenty  minutes. 

Skid,  that  the  question  of  the  defendant's  liability  was  one  of  fact  for  the  Jury, 
and  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  defendant  should 
be  affirmed; 

That  the  following  response,  made  by  the  court  in  answer  to  a  request  to  charge 
made  by  the  plaintiff,  "Yes.  I  will  not  touch  that  any  more  than  I  have/' 
was  not  susceptible  of  a  construction  that  the  court  declined  to  charge  the 
request; 

That  it  was  proper  for  the  court  to  refuse  to  reiterate,  in  language  suggested  by 
the  plaintiff's  counsel,  a  proposition  of  law  which  had  been  theretofore  fully 
and  sufficiently  charged; 

That  it  was  not  error  for  the  court,  in  answer  to  a  request  by  the  plaintiff's  coun- 
sel for  a  charge  that  **  the  deceased  was  lawfully  in  the  boiler  house,  and  was 
not  obliged  to  apprehend  danger  from  a  live  wire  on  the  ground  inunedlately 
at  the  entrance  of  the  boiler  house,  if  it  was  not  there  when  he  entered  the 
house,"  to  reply,  "  I  will  leave  all  these  questions  to  the  jury.  It  is  a  question 
of  fact;" 

That  the  following  charge.  "  Whatever  was  the  cause  of  the  breaking  of  the 
defendant's  wire,  and  whosoever's  fault  it  may  have  been,  the  deceased 
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Teqaired  to  exercise  the  care  of  a  reasonably  prudent  man  to  avoid  contact 
^with  the  wire,  and  if  he  knew  its  location  or  if  he  ought  to  have  known  it  and 
neglected  to  keep  a  reasonably  safe  distance  from  the  wire,  and,  therefore,  came 
in  contact  with  it  by  accidentally  stepping  upon  it,  there  can  be  no  recovery  in 
this  action,"  was  not  objectionable  in  that  the  court  did  not  charge  that  the 
intestate's  negligence  must  be  such  as  contributed  to  the  accident;  that  such 
an  objection  was  hypercritical; 

That  it  was  proper  for  the  court  to  charge  that  "  If  the  deceased,  knowing  the 
proximity  of  this  wire  and  the  danger  thereof,  became  preoccupied  in  any  way 
and  forgot  about  the  danger,  and  his  so  doing  was  a  failure  to  remain  as  alert 
and  watchful  as  a  reasonably  careful  man  should,  under  the  circumstances, 
then  there  can  be  no  recovery  in  this  action; " 

That,  by  snch  charge,  the  court  did  not  instruct  the  jury  that  a  recovery  by  the 
plaintiff  would  be  defeated  by  mere  preoccupation  and  forgetf ulness  on  the: 
part  of  the  intestate,  but  by  a  preoccupation  and  forgetfulness  which  was. 
inconsistent  with  the  conduct  of  a  reasonably  careful  man  under  the 
circumstances. 

Where  incompetent  testimony  is  admitted  and  objection  and  exception  are  not. 
taken  until  subsequent  to  the  admission  of  the  testimony,  no  legal  error  ia 
presented. 

The  remedy  in  such  case  is  by  motion  to  strike  it  out. 

Hooker,  J.,  dissented. 

Appeal  by  the  plaintifE,  James  Buckley,  as  administrator,  etc., 
of  John  M.  Golden,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of  the  clerk 
of  the  county  of  Westchester  on  the  21st  day  of  March,  1903,  upon 
the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  5th  day  of  March,  1903,  denying  the  plaintiflPs  motion 
for  a  new  trial  made  upon  the  minutes. 

Jacob  Marks,  for  the  appellant. 

Framk  Verner  Johnson  [^E.  Clyde  Sherwood  with  him  on  the 
brief],  for  the  respondent. 

JsiTKS,  J. : 

The  plaintiff  charges  an  electric  lighting  company  with  negli- 
gence in  that  it  permitted  its  wire  to  be  and  to  remain  out  of  repair 
and  broken,  and  yet  alive,  whereby  plaintiff's  intestate,  then  upon  a 
public  street,  came  into  contact  with  the  wire  and  was  killed.  The 
jury  found  that  "  both  parties  were  negligent,  and  for  the 
defendant." 
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The  intestate  was  an  engineer  of  a  boiler  in  a  building  on  North 
street,  New  Rochelle.  In  the  daytime  Mr.  Stroebel,  a  lineman  of 
the  New  York  Telephone  Company,  saw  the  wire  lying  on  the 
ground  and  spluttering  fire.  It  was  then  quite  close  to  the  boiler 
house.  Mr.  Stroebel  lifted  the  wire  by  tape  insulation  and. placed 
it  close  to  a  pole  and  in  the  rear  of  tlie  boiler  house  some  distance 
away  from  its  only  entrance.  Then  the  intestate  placed  boards  on 
and  around  it  so  as  to  fence  it  in.  The  defendant  had  been  notified 
of  the  break,  and  sent  in  haste  two  linemen  to  repair  the  wire. 
Upon  their  arrival  one  of  them,  Mr.  Pfeiffer,  took  the  wire  back  to 
the  sidewalk  and  they  there  began  the  work  of  repair  which  was  a 
process  of  splicing.  The  wires  being  repaired  were  then  in  the 
vicinity  of  the  door  of  the  boiler  house.  The  intestate  during  this 
work  of  repair  stepped  out  of  the  boiler  house,  and  fell  dead.  In 
all  probabiHty,  he  came  into  contact  with  a  live  wire.  No  other 
cause  of  his  death  is  suggested,  and  the  attendant  circumstances 
point  to  death  from  an  electric  shock  from  the  wire  or  wires  which 
were  then  charged  with  lethal  current.  There  was  dispute  whether 
the  intestate  went  into  the  boiler  house  before  repairs  were  begun. 
Mr.  Stroebel,  for  the  plaintiff,  testifies  that  the  intestate  did  enter  it 
before  that  time,  and  remained  there  until  he  stepped  out  to  his 
death.  But  the  two  linemen  testify  for  the  defendant  that  the 
intestate  was  present  when  they  began  their  work  (and  one  also 
says  when  they  laid  it  out),  and  that  Mr.  Pfeiffer  then  told  him 
that  there  was  enough  current  in  the  wire  to  kill  six  men.  Bat  so 
far  as  this  bears  upon  the  dangerous  character  of  the  wire,  even  Mr. 
Stroebel  testifies  that  Mr.  Pfeiffer  warned  the  intestate  of  its  deadly 
character,  but  that  the  intestate  was  in  the  boiler  house  at  that  time. 
In  any  event,  the  evidence  that  the  intestate  knew  of  the  dangerous 
character  of  the  wire  before  the  arrival  of  the  repairers  is  over- 
whelming. The  plaintiff's  witness,  Mr.  Stroebel,  testifies  that  the 
intestate  came  out  of  the  boiler  house  backwards.  The  witnesses 
vary  from  five  to  twenty  minutes  in  estimating  the  time  during 
which  the  intestate  was  in  the  boiler  house.  I  think  that  the  case 
was  properly  for  the  jury,  and  that  no  reason  appears  from  the  facts 
for  disturbing  its  verdict. 

The  learned  counsel  for  the  appellant  insists  that  the  learned 
court  erred  in  several  rulings  which  are  fatal  to  the  judgment     At 
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the  close  of  the  main  charge  the  court  was  asked  by  the  plaintiff  to 
charge :  "  That  Golden  had  the  right  to  assume  that  while  he  was 
inside  the  boiler  house  engaged  in  the  performance  of  his  duties, 
the  defendant's  employees  would  not  place  a  live  wire  near  the 
entrance  of  that  house  where  it  would  become  dangerous  to  him." 
The  court  replied :  "  Yes.  I  will  not  touch  that  any  more  than  I 
have."  The  appellant  says  that  the  court  refused  to  charge  the 
request.  I  think  otherwise.  It  answered  "  Yes,"  thereby  in  effect 
80  charging  the  jury.  I  cannot  construe  the  entire  response  of  the 
court :  "  Yes.  I  will  not  touch  that  any  more  than  I  have,"  save 
as  a  statement  by  the  court  that  it  would  charge  and  that  it  did 
charge  the  request,  but  that  it  would  decline  to  charge  further  than 
it  had  charged  in  the  main  body  of  the  charge  and  in  that  request. 
If  the  exception  be  to  the  refusal  to  charge  this  request,  it  is  not 
good  because  there  was  no  refusal.  If  the  exception  be  to  the 
declination  to  charge  any  further,  then,  of  course,  it  is  not  well 
taken,  for  the  learned  counsel  should  have  made  further  specific 
requests.  The  criticism  that  the  answer  "  Yes.  I  will  not  touch  that 
any  more  than  I  have,"  is  a  refusal,  ignores  **  yes  "  and  the  period 
after  it,  or  assumes  that  a  refusal  to  go  further  negatives  or  retracts 
the  "  yes."  The  learned  court,  Kkogh,  J.,  had  instructed  the  jury 
in  the  main  charge :  ^^  The  plaintiff  also  insists  that  he  has  proven 
that  ordinary  care  on  the  part  of  the  men  who  did  this  work  would 
have  been  to  have  gone  back  200  feet  to  the  electric  pole  and  there 
turned  off  the  current  altogether,  and  that  as  he  was  mending  and 
dealing  with  a  thing  the  deadliness  of  which  is  admitted  by  every- 
body, ordinary  care  should  have  compelled  him  to  have  gone  back, 
climbed  up  this  pole  and  turned  off  the  current.  *  *  *  You 
are  confined  in  this  case  to  deciding  whether  the  defendant's  servants 
were  guilty  of  negligence  after  they  discovered  the  broken  wire 
and  while  they  were  mending  it ;  and  you  know  as  well  as  I  that 
when  I  speak  of  care,  it  means  such  care  as  a  man  of  ordinary 
prudence  and  ordinary  wit  would  apply  to  the  work  he  was  doing, 

*  *  *  You  must  adapt  your  care  to  the  work  you  are  doing. 
So  in  deciding  whether  these  people  acted  sensibly  and  prudently 
and  with  ordinary  care,  yon  must  remember  what  they  were  doing. 

*  *  *  I  referred  to  the  conditions  before  the  wire  broke,  to 
show  you  that  he  knew  the  danger  of  the  wire,  what  it  was,  and 
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that  he  picked  it  up  with  dry  wood  and  put  it  over  the  fence.  Did 
he  in  backing  out  or  walking  out  of  this  boiler  house,  in  the  way 
you  find  he  did,  use  the  care  and  that  watchfulness  that  a  man 
should  do  stepping  near  a  deadly  thing  1  *  *  *  Now  suppose 
you  find  that  the  company's  servants  were  negligent  men,  and  that 
Golden  was  not  negligent,  then  you  come  to  the  question  of  how 
much  you  should  pay  him." 

The  plaintiflPs  counsel  also  asked  the  court  to  charge :  "  K  the 
defendant's  employees  in  repairing  the  broken  wire  while  the 
deceased  was  inside  the  boiler  house,  carelessly  allowed  a  portion  of 
the  live  wire  to  reach  the  ground  near  the  doorway  of  the  boiler 
house,  and  the  deceased  without  knowing  the  live  wire  was  near  the 
doorway,  and,  while  exercising  care,  came  out  of  the  doorway,  and 
came  in  contact  with  the  live  wire  near  the  door,  while  stepping  out 
of  the  door,  and  received  a  shock  which  caused  his  death,  the 
defendant  is  responsible.  The  court :  I  will  leave  that  to  the  jury. 
That  is  a  second  summing  up.  Plaintiff's  counsel :  I  except."  The 
court  theretofore  had  f uUy  and  sufficiently  charged  the  law  and  it 
was  not  bound  to  reiterate  it  in  the  proposition  presented,  or  in  the 
form  of  that  proposition.    {Hexter  v.  Staring  73  N.  Y.  601.) 

The  court  was  also  requested  by  the  plaintiff's  counsel  to  charge 
that  ^'  the  deceased  was  lawfully  in  the  boiler  house,  and  was  not 
obliged  to  apprehend  danger  from  a  live  wire  on  the  ground 
immediately  at  the  entrance  of  the  boiler  house,  if  it  was  not  there 
when  he  entered  the  house.  The  court:  I  will  leave  all  these 
questions  to  the  jury.  It  is  a  question  of  fact."  Exception  was 
then  taken.  Whether  the  intestate  was  "  obliged  "  to  apprehend 
danger  manifestly  depended  upon  the  surrounding  facts  and  circum- 
stances. Assume  that  the  jury  found  that  the  intestate  was  fully 
apprised  of  the  thrice  deadly  character  of  the  wire,  and  that  it 
credited  the  testimony  of  Mr.  Wallace,  one  of  the  repairers,  that 
while  they  were  laying  out  their  work,  the  intestate  was  '^  around 
there,"  that  he  stood  "  for  quite  a  while  there  in  full  view  of  us  doing 
our  work,"  and  that  he  remained  in  the  boiler  house  only  five  minutes, 
or  even  that  while  he  was  in  the  boiler  house,  as  testified  to  by  plain- 
tiff's witness  Stroebel,  the  linemen  then  warned  him  that  the  wire  was 
alive,  can  it  be  said  as  matter  of  law  that  he  was  not  under  a  legal 
obligation  {i,  ^.,  in  the  exercise  of  due  care,  bound)  to  apprekend 
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danger  even  if  the  wire  was  not  immediately  at  the  entrance  when 
lie  entered  the  house.  The  request  is  not  that  he  was  not  to  appre- 
hend that  a  live  wire  would  be  near  the  entrance  to  the  house,  but 
that  he  was  not  to  apprehend  danger  from  a  live  wire  near  the 
house,  if  the  wire  were  not  near  the  house  when  he  entered  it. 

The  court,  under  exception,  charged  :  "  Whatever  was  the  cause 
of  the  breaking  of  the  defendant's  wire,  and  whosoever's  fault  it 
may  have  been,  the  deceased  was  required  to  exercise  the  care  of  a 
reasonably  prudent  man  to  avoid  contact  with  the  wire,  and  if  he 
knew  its  location  or  if  he  ought  to  have  known  it  and  neglected  to 
keep  a  reasonably  safe  distance  from  the  wire,  and,  therefore,  came 
in  contact  with  it  by  accidentally  stepping  upon  it,  there  can  be  no 
recovery  in  this  action."  This  is  objected  to,  in  that  the  court  did 
not  charge  the  jury  that  the  intestate's  negligence  must  be  such  as 
contributed  to  the  accident.  I  think  this  is  hypercriticism.  The 
theory  of  the  plaintiff  was  that  death  was  caused  by  electrocution. 
The  n^Iigence  referred  is  that  of  coming  in  contact  with  the  living 
wire,  which  was,  of  course,  a  contributing  cause. 

The  court  also  charged,  under  the  plaintiff's  exception  :  ^^  If  the 
deceased,  knowing  the  proximity  of  this  wire  and  the  danger  thereof, 
became  preoccupied  in  any  way  and  forgot  about  the  danger,  and 
his  so  doing  was  a  failure  to  remain  as  alert  and  watchful  as  a  reason- 
ably careful  man  should  under  the  circumstances,  then  there  can  be 
no  recovery  in  this  action."  The  learned  counsel  for  the  appellant 
argues  at  great  length  and  with  much  earnestness  that  the  exception 
is  well  taken.  He  places  this  charge  side  by  side  with  that  made  in 
Lewis  V.  Long  Island  Railroad  Co.  (162  N.  T.  60,  61),  and  then 
says  that  we  have  ^^  almost "  the  charge  condemned  in  that  case. 
The  charge  in  the  Lewis  case  was  as  follows :  "  If  you  find  that  the 
engineer  of  the  defendant's  train,  after  seeing  the  horses  attached 
to  the  tally-ho  in  which  plaintiff  was  seated,  omitted  to  do  a/ny  act 
which  might  have  prevented  the  collision  or  might  have  lessened 
the  danger  to  plaintiff,  defendant  was  guilty  of  negligence."  The 
essential  and  the  saving  difference  for  the  case  at  bar  is  in  these 
words  of  the  learned  trial  justice :  "  And  his  so  doing  was  a  failure 
to  remain  as  alert  and  watchful  as  a  reasonably  careful  man  should 
under  the  circumstances."  Examination  of  the  opinion  in  Lewit^ 
case  will  show  that  the  gist  of  the  criticism  is  that  the  jury  might 
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have  understood  that  negligence  of  the  defendant  might  be  based 
upon  the  omission  of  the  engineer  to  do  any  act  which  the  jury,  at 
the  time  of  trial,  might  have  believed  would  have  prevented  the 
collision.  The  charge  in  the  case  at  bar  is  not  that  mere  preoccu- 
pation and  forgetf ulness  of  the  intestate  defeated  recovery,  but  a 
preoccupation  and  forgetfulness  that  was  inconsistent  with  the  con- 
duct of  a  reasonably  careful  man  under  the  circumstances.  Under 
this  charge  the  jury  were  free  to  find  a  verdict  for  the  plaintiff, 
even  though  he  were  preoccupied  and  forgetful,  provided  he  was, 
notwithstanding  such  lapse,  in  the  exercise  of  due  care. 

The  exception  to  the  testimony  that  the  dangerous  character  of  the 
wire  had  been  theretofore  called  to  the  attention  of  the  intestate  is 
not  well  taken.  The  objection  was  taken  subsequent  to  the  testi- 
mony, and  the  remedy  of  the  plaintiff  was  a  motion  to  strike  it  oat 
{Link  V.  Shddon^  136  N.  T.  1,  9.)  Even  if  erroneously  admitted, 
it  bore  solely  upon  the  question  of  notice,  which,  beyond  dispute, 
was  fully  proven  by  competent  evidence.  In  no  event,  therefore, 
could  it  justify  the  disturbance  of  the  verdict. 

The  judgment  and  order  should  be  affirmed,  with  coets. 

All  concurred,  except  Hooksb,  J.,  dissenting. 
Judgment  and  order  affirmed,  with  costs. 


Elizabbth  Ring,  Respondent,  v.  The  Lono  Island  Real  Estatk 
Exchange  and  Investment  Company,  Appellant. 

Money  given  to  the  secretary  of  an  inveatment  company  for  a  mortgage  •—  liaJbiUty  of 
the  company  where  tfie  mortgage  proves  to  be  a  forgery —  the  fact  that  the  aeor^tary 
has  acted  as  attorney  for  the  lender  in  other  matters  does  not  relieve  the  company 
— plea  of  ultra  vires  by  the  company — company  not  discharged  because  the  mort- 
gage was  given  by  a  third  person. 

In  an  action  brought  against  the  Long  Island  Real  Estate  Sxchange  and  Invest- 
ment Company  to  recover  $1,600,  which  the  pU^ntiif  claimed  to  have  delivered 
to  that  corporation  to  be  invested  for  her  on  bond  and  mortgage,  it  appeared 
that  the  defendant  maintained  an  office,  on  the  windows  of  which  the  follow- 
ing sign  was  displayed:  "Long  Island  Real  Estate  Exchange  and  Investment 
Company,  Ignatz  Martin,  President;  Sydney  H.  Carr,  Secretary." 
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Both  Martin  and  Carr  bad  desks  in  the  office  and  Garr's  desk  stood  near  a  safe 
marked  with  the  name  of  the  corporation.  Carr  managed  and  controlled  the 
business  of  the  corporation. 

The  plaintiff  came  to  the  defendant's  office  seeking  to  invest  $4,000  and  was 
introduced  to  Carr  as  the  defendant's  secretary.  Carr,  after  talking  with  Mar- 
tin, agreed  to  take  $1,500  and  give  the  plaintiff  a  mortgage  on  certain  real 
property  owned  by  the  corporation.  The  plaintiff  paid  the  $1,500  to  Carr  in 
the  presence  of  Martin  and  received  a  bond  for  the  money  and  a  receipt  signed 
by  Carr,  but  no  mortgage.  A  week  later  she  again  came  to  the  office  and  Carr 
told  her  that  they  would  take  the  remaining  $2,500  and  give  her  a  mortgage 
upon  property  owned  by  a  woman  named  Peters  which  was  controlled  by  the 
corporation.  The  plaintiff  paid  the  $2,500  in  cash  to  Carr  at  his  desk  in  the 
presence  of  Martin,  and  Carr  placed  the  money  in  the  safe  marked  with  the  cor- 
poration's name.  The  plaintiff  thereupon  received  a  mortgage  for  $2,500  exe- 
cuted by  Mrs.  Peters  and  also  a  bond  executed  by  Mrs.  Peters  and  by  Carr  and 
Martin  individually.    No  complaint  was  made  in  respect  to  this  transaction. 

Thereafter  Carr  informed  the  plaintiff  that  the  company  had  lost  control  of 
the  property  proposed  as  the  security  for  the  $1,500  investment,  but  that  it 
would  substitute  other  land  owned  by  the  company.  Martin  confirmed  the 
statement  and  thereafter  Carr,  Martin  and  the  plaintiff  went  to  view  the  land. 
Subsequently  the  plaintiff  was  told  by  Carr  in  the  presence  of  Martin  that  one 
Bender  had  purchased  the  land  and  that  he  was  to  give  back  a  mortgage  which 
would  be  made  directly  to  the  plaintiff.  A  mortgage  purporting  to  have  been 
executed  by  Bender  was  then  given  to  the  plaintiff  in  exchange  for  her  receipt 
for  the  $1,500.  Payments  of  interest  were  made  at  the  defendant's  office  by 
Carr  who  took  some  receipts  running  to  Bender.  On  one  occasion  the  money 
for  the  payment  of  the  interest  on  both  the  bond  and  mortgages  was  handed  to 
Carr  by  Martin. 

Subsequently  it  was  discovered  that  Bender  was  a  myth  and  the  mortgage  a  for- 
gery; that  Carr  was  a  thief  and  that  he  had  never  turned  over  to  the  defendant 
the  $1,500. 

BM,  that  the  defendant  had,  so  far  as  the  plaintiff  was  concerned,  clothed  Carr 
with  apparent  authority  to  receive  the  $1,500  for  investment  and  was  estopped 
from  denying  that  it  had  received  the  money  for  that  purpose; 

That  the  fact  that  Carr  was  an  attorney  and  counselor  at  law;  that  under  his 
name  on  the  defendant's  sign  there  appeared  in  small  letters  the  words  *'  Con- 
Teyancer  and  Examiner  of  Titles; "  that  the  plaintiff,  after  becoming  acquainted 
with  Carr  as  the  secretary  of  the  defendant,  consulted  him  with  reference  to 
other  matters  than  her  investments;  that  she  had  received  interest  from  Carr 
by  his  personal  check  and  signed  receipts  running  to  Bender,  did  not  establish 
that  the  plaintiff  dealt  with  Carr  personally  and  not  in  his  official  capacity; 

That  the  defendant  could  not  be  heard  to  plead  as  against  the  plaintiff  that  the 
investment  which  the  payment  to  it  contemplated  was  ultra  vires  ; 

That  the  defendant  could  not  successfully  urge  that,  as  the  plaintiff  was  told 
that  the  property  belonged  to  Bender  and  as  she  accepted  a  bond  and  mortgage 
executed  directly  by  Bender  to  her,  she  thereby  discharged  the  company  and 
accepted  the  obligation  of  Bender. 
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Appeal  by  the  defendant,  The  Long  Island  Real  Estate  Exchange 
and  Investment  Company,  from  a  judgment  of  the  County  Court 
of  Kings  county  in  favor  of  the  plaintiJff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  1st  day  of  June,  1903, 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the 
court  without  a  jury. 

Robert  H,  Wilson^  for  the  appellant. 

Isidor  Btucbavmn^  for  the  respondent. 

Jenks,  J. : 

I  am  of  opinion  that  the  evidence  is  sufficient  to  sustain  the  finding 
of  the  learned  County  Court  that  the  defendant  received  $1,500  of 
the  plaintiff  for  investment  on  bond  and  mortgage.  The  defendant 
is  incorporated  under  the  name  of  "  Long  Island  Real  Estate 
Exchange  and  Investment  Company,"  for  the  purpose  of  taking,  hold- 
ing  and  possessing  real  estate  and  buildings,  and  selling,  leasing  and 
improving  the  same.  It  bought  farms,  divided  them  into  building 
lots,  took  back  purchase-money  mortgages,  assigned  such  mortgages 
and  exchanged  properties.  It  maintained  an  office  in  the  borough  of 
Brooklyn.  On  one  window  thereof  was  displayed  the  sign  "Long 
Island  Real  Estate  Exchange  and  Investment  Company,  Ignats 
Martin,  President;  Sydney  H.  Carr,  Secretary,"  and  on  the  other: 
"  Property  Sold  and  Exchanged."  The  visitor  passed  through  a  rail- 
ing to  find  the  desk  of  Secretary  Carr  on  the  right  and  of  President 
Martin  on  the  left.  Near  Carr's  desk  stood  a  safe  marked  with  the 
name  of  the  corporation.  The  secretary  and  treasurer  and  a  former 
vice-president  of  the  company  testifies  that  Carr,  in  the  discharge  of 
his  office,  was  at  his  desk  almost  every  day  for  almost  all  of  the  day ; 
that  Carr  had  charge  of  the  books  and  made  the  entries  therein, 
drew  up  bonds,  mortgages,  deeds,  contracts,  assignments  and  all 
papers  on  behalf  of  the  corporation,  and  received  and  collected  all 
moneys  which  came  into  the  office.  The  treasurer  had  no  desk  in 
the  office ;  he  came  there  only  occasionally,  as  the  board  meetings 
required  his  attendance,  and  his  duties  were  practically  assumed  by 
Carr,  who  deposited  the  moneys  in  the  bank,  and  who  had  charge 
of  the  bank  account.  There  were  seven  directors  who  theoretically 
held  weekly  meetings,  but  who  practically  held  them  only  when 
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deemed  necessary.  Carr  reported  to  the  board,  and  it  investigated 
and  passed  upon  IiIb  report.  For  aaght  that  appears,  there  was  no 
officer  or  director  or  representative  of  the  corporation  in  attendance 
at  the  office,  save  the  president,  Martin,  and  the  constancy  or  length 
of  his  attendances  does  not  appear.  The  conchision  is  irresistible 
that  Carr,  the  secretary  of  the  company,  so  far  as  the  daily  routine 
of  its  business  was  concerned,  was  the  active  man,  the  factotum  of 
the  company,  and  that  almost  all  of  its  transactions  were  managed 
and  controlled  by  him,  subject  to  reports  to  the  board.  This  state 
of  affairs  was,  of  course,  due  entirely  to  the  passiveness  or  phlegm 
of  the  other  officers  and  of  the  directors  of  the  corporation.  To 
this  office,  practically  in  the  control  of  Carr,  or  at  least  under  his 
control,  with  the  president  sitting  by  him,  came  the  plaintiff.  She, 
as  one  seeking  investment,  was  introduced  to  Carr  as  the  secretary 
of  the  company,  and  she  came  to  know  Martin  as  the  president. 
She  came  again  and  told  Carr  that  she  had  $4,000  to  invest.  Carr 
told  her  that  he  would  take  $1,600  thereof,  and  after  talking  with 
Martin  said  they  would  give  her  a  mortgage  on  a  house  on  Pulaski 
street,  owned  by  the  company,  and  that  they  would  take  the  remain- 
der of  her  $4,000  later.  The  plaintiff  drew  $1,500  from  her  bank, 
gave  it  to  Carr  in  the  presence  of  Martin,  and  received  a  bond  for 
the  money  and  a  receipt  signed  by  Carr,  and,  possibly,  by  Martin 
also,  but  no  mortgage.  At  the  interval  of  a  week  she  came  again 
and  Carr  told  her  that  they  would  take  the  remaining  $2,500  on 
property  in  Jamaica,  and  Martin  confirmed  this  statement.  Carr 
told  her  that  Mrs.  Peters  owned  the  property,  but  that  the  company 
controlled  it.  She  paid  the  $2,500  in  cash  to  Carr  at  his  desk, 
Martin  standing  by.  Carr  counted  it,  and  it  was  put  in  the  safe 
marked  with  defendant's  name.  The  plaintiff  thereupon  received  a 
bond  and  mortgage  for  $2,500.  The  bond  was  executed  to  the  plain- 
tiff by  Mrs.  Peters,  Carr  and  Martin  individually,  and  the  mortgage 
was  executed  to  the  plaintiff  by  Mrs.  Peters.  No  complaint  is  made 
as  to  this  mortgage.  Later  the  plaintiff  was  informed  by  Carr  that 
the  company  had  disposed  or  had  lost  control  of  the  Pulaski  street 
property  proposed  as  security  for  the  $1,500  investment,  but  that  it 
would  substitute  other  land  owned  by  the  company  in  Flatbush. 
Martin  confirmed  this  statement,  and  a  map  of  the  land  was  then 
exhibited.    Thereafter  Carr,  Martin  and  the  plaintiff  went  to  view  the 
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land.  The  plaintiff  was  thereafter  told  by  Carr  that  one  Bender  had 
purchased  the  land,  bnt  was  giving  back  a  mortgage  which  wonld  be 
made  to  her  directly  in  her  own  name.  The  plaintiff  gave  up  her 
receipt  and  her  bond  and  took  the  mortgage.  For  aught  that 
appears  Bender  is  a  myth.  Certainly  he  never  owned  the  land. 
The  plaintiff  never  investigated  the  matter,  but  was  lulled  to  sleep 
by  payments  of  interest  made  at  the  defendant's  oflSce  by  Carr,  who 
took  some  receipts  running  to  Bender.  The  mortgage  was  a  forgery 
Carr  was  a  thief,  and,  after  a  time,  fled  the  jurisdiction.  The  defend- 
ant repudiates  the  entire  transaction. 

I  think  that  it  cannot  be  heard  to  deny  the  receipt  of  the  $1,500. 
The  defendant  held  itself  out  as  a  real  estate  investment  company, 
and  permitted  its  business  to  be  entirely  managed  and  controlled  by 
Carr.  At  least,  so  far  as  its  business  was  subject  to  any  daily  inspec- 
tion  or  supervision,  it  was  only  to  that  of  Martin.  And  the  plaintiff 
says  that  in  all  inatters  so  far  as  Martin  concerned  himself,  he 
approved  and  ratified  all  that  Carr  did  in  receiving  the  money  and  in 
investing  it.  I  do  not  mean  to  say  that  Martin  was  party  to  Carr's 
thefts  or  forgeries.  Far  from  it,  for  there  is  not  the  slightest  proof 
of  this,  but  that  does  not  alter  the  effect  of  his  conduct  so  far  as  this 
plaintiff  is  concerned.  Martin  may  have  supposed,  and  I  give  him 
the  credit  that  he  did  suppose,  that  Carr  would  invest  the  money  or 
had  invested  it.  But  in  any  event,  the  evidence  is  clear  that  the 
other  officers  of  the  defendant  were  lax  to  the  last  degree,  and  that 
tlie  only  officer  who  appears  to  have  participated  in  the  business  was 
blind  or  was  hoodwinked.  Here,  then,  is  a  real  estate  and  invest- 
ment company  which  permitted  its  routine  affairs  to  be  wholly  man- 
aged by  one  man,  and  who  invited  investors  in  real  estate.  When 
the  plaintiff  entered  the  office  to  make  an  investment,  to  whom  else 
could  she  apply  ?  She  had  the  assurance  of  the  secretary,  whose 
acts  were  affirmed  by  the  president.  The  company  held  itself  out 
as  an  investment  company.  The  plaintiff  was  told  by  the  secretary 
and  by  the  president  that  it  would  accept  her  money  for  investment, 
and  it  was  thereupon  paid  to  and  accepted  by  them.  In  one  instance 
it  was  deposited  in  the  safe  of  the  defendant  in  the  presence  of  the 
plaintiff. 

There  can  be  little  doubt,  to  say  the  least,  that  Carr,  as  secretary, 
was  clothed  by  the  defendant  with  the  apparent  authority  to  receive 
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that  rnoney  for  investment,  and  so  far  as  the  plaintiff  is  concerned, 
it  is  enough  if  the  acts  or  the  omissions  of  the  defendant  gave  Carr 
such  apparent  authority.  The  principle  is  well  stated  by  Bbown,  J., 
in  Edwards  v.  Dooley  (120  N.  T.  540,  551) :  "  While  a  principal  is 
bound  by  his  agent's  acts  when  he  justifies  a  party  dealing  with  his 
agent  in  believing  that  he  has  given  to  the  agent  authority  to  do 
those  acts,  he  is  responsible  only  for  that  appearance  of  authority 
which  is  caused  by  himself,  and  not  for  that  appearance  of  conform- 
ity to  the  authority  which  is  caused  only  by  the  agent.  That  is,  he 
is  bound  equally  by  the  authority  he  actually  gives,  and  by  that 
which,  by  his  acts,  he  appears  to  give.  For  the  appearance  of 
authority  he  is  responsible  only  so  far  as  he  has  caused  that  appear- 
ance." (See,  too,  Timpson  v.  Allen,  149  N.  T.  518,  519.)  The  act 
of  Carr,  in  receiving  the  money  as  for  the  defendant  for  an  invest- 
ment, was  connected  with  the  "  semblance  of  authority  which  he 
possessed  as  the  defendant's  agent,"  within  the  limitation  expressed 
in  Manhattan  Life  Ins,  Co,  v.  F.  8.  8.  cfe  O.  8.  F.  H.  R.  Co,  (139 
N.  Y.  146),  reiterated  in  Knox  v.  Ed&n  Muaee  Co.  (148  id.  441, 457). 
If  not  within  the  exact  letter  of  his  authority,  nothing  could  nearer 
resemble  it,  for  the  secretary  of  a  real  estate  investment  company, 
having  full  charge  of  its  affairs,  receiving  all  moneys,  preparing  all 
papers  and  the  like,  received  a  certain  sum  for  investment  i/i  real 
estate,  with  the  approval  and  acquiescence  of  the  president  thereof. 
Certainly,  the  act  of  receiving  the  money  of  the  plaintiff  by  Carr  as 
the  secretary  of  the  company  was  not  an  act  extrinsic  to  his  usual 
employment  or  his  duties,  and  it  was,  also,  one  in  harmony  with  the 
duties  of  a  principal  officer  and  the  practical  general  manager  of  an 
investment  company.  I  think  that  the  defendant  is  estopped  {New 
T<yrh  cfe  New  Haven  li,  R,  Co,  v.  Schuyler,  34  N.  Y.  30,  59,  60 ; 
Hannon  v.  8iegelrCooper  Co,,  167  id.  244),  and  of  the  two,  the  plain- 
tiff must  be  regarded  as  the  innocent  person  who  shall  not  suffer. 
(  Waleh  v.  Hartford  Fire  Insurance  Co,,  73  N.  Y.  5.) 

The  able  and  learned  counsel  for  the  appellant,  in  his  printed 
points,  frankly  admits  that  there  might  be  ordinarily  some  force  in 
the  suggestion  that  innocent  third  parties  might  have  been  misled, 
but  asserts  that  there  is  none  in  this  case,  because  it  appeared  that 
the  plaintiff  had  employed  Carr  as  a  lawyer,  and  that  he  had  carried 
on  considerable  law  business  for  her.     The  plaintiff  testifies  that  she 
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had  had  some  trouble  with  reference  to  some  abase  of  her  grand- 
daughter,  and  that  in  1901,  after  her  acqaaintance  with  Carr,  she 
asked  his  advice,  but  never  employed  him  as  a  lawyer,  and  that  at 
her  instance  Carr  had  guardianship  papers  prepared,  and  advised 
her  relative  to  the  will  of  an  ancestor.  I  cannot  see  that  the  prin- 
ciple invoked  is  at  all  affected  by  the  fact  that  the  plaintiff,  after 
she  had  become  acquainted  with  Carr,  as  the  secretary  of  the  defend- 
ant at  its  office,  consulted  him  with  reference  to  either  of  such  mat- 
ters. The  defendant  also  insists  that  the  plaintiff  dealt  personally 
with  Carr,  and  not  in  his  official  capacity.  Under  the  sign  of  the 
corporation  and  the  blazing  of  Carr's  secretaryship  therein,  there 
also  appeared  in  small  letters  Carr's  name  as  "Conveyancer  and 
Examiner  of  Titles."  It  is  testified  that  Carr  was  permitted  to  carry 
on  a  private  business  in  the  company's  office.  These  facts  alone, 
merely  coupled  with  the  failure  of  proof  that  the  company  ever 
received  the  money  from  Carr,  or  with  the  proof  that  it  did  not 
receive  it  from  him,  are  not  sufficient  to  disturb  the  findings  of  the 
learned  County  Court.  The  failure  of  Carr  to  turn  over  the  moneys 
establishes  nothing  more  than  his  theft  thereof.  And  there  is  no 
question  but  that  he  was,  generally  speaking,  a  thief.  The  facts 
that  the  plaintiff  received  interest  from  Carr  by  his  personal  check, 
or  signed  receipts  running  to  Bender,  are  not  sufficient  to  establish 
that  her  transactions  were  not  presumed  by  her  to  be  with  or  through 
the  defendant,  or  that  she  was  not  justified  in  presuming  that  the 
money  had  been  paid  to  the  company  and  received  by  it  for  invest- 
ment. Moreover,  the  plaintiff  testifies  that  on  one  occasion,  when 
she  called  at  the  office  for  interest,  Martin,  the  president  of  the 
defendant,  handed  Carr  her  interest  money  on  the  $1,500  mortgage 
and  on  the  $2,500  mortgage  as  well. 

The  defendant  having  received  the  money  cannot  be  heard  to 
plead  as  against  the  plaintiff  that  such  investment  as  the  payment 
to  it  contemplated  was  ultra  vires.  (Pratt  v.  Shorty  79  N.  Y. 
437 ;  Home  Savings  Bank  v.  Krug^  102  id.  331.)  Nor  should  the 
plea  that  as  the  plaintiff  was  told  that  the  property  belonged  to 
Bender,  and  that  as  she  accepted  the  bond  and  mortgage  directly, 
thereby  she  acquiesced  therein  and  discharged  the  company,  prevail, 
on  the  theory  that  she  ratified  such  act  and  discharged  the  company 
in  favor  of  Bender.    For  having  accepted  the  money,  the  defendant 
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was  bound  either  to  return  it  to  her  or  to  invest  it  for  her.  It  is  liable 
for  the  fraud  or  wrongdoing  or  negligence  of  its  agents  or  servants. 
{Cragie  v.  jffadley,  99  N.  Y.  131 ;  Fifth  Avenue  Bank  v.  K  S.  S. 
dk  G.  S.  K  a.  a.  Co.,  137  id.  231 ;  Jfew  York  <&  New  Haven  R. 
R.  Co.  V.  Schuyler,  supra.)  She  had  a  right  to  rely  upon  a  fair  and 
due  performance  of  the  obligation  assumed  by  the  defendant  when 
it  accepted  her  money,  and  it  cannot  acquit  itself  merely  by  show- 
ing that  she  accepted  from  its  officers  a  forged  mortgage.  More- 
over, the  plaintiff  also  testifies  that  she  was  told  by  Carr  in  the 
presence  of  Martin  that  the  company  owned  these  lots,  and  that 
they  had  sold  them  to  Bender,  who  was  giving  a  mortgage  back. 
This  was  virtually  an  assurance  that  the  company,  about  to  take  a 
mortgage  on  account  of  its  sale  to  Bender,  instead  of  so  doing  trans- 
ferred it  to  the  plaintiff  in  exchange  for  her  payment  to  it  of  $1,500. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  of  the  County  Court  of  Kings  county  affirmed,  with 
costs. 


James  D.  Bomak,  Appellant,  v.  Edmund  K.  Tatlob,  Respondent. 

Landlord  and  tenant — elatue  in  a  lea$e  tohich  make$  $eetion  197  of  the  Real  Prop- 
erty Law  inapplicable  thereto — tohat  injury  to  demieed  premities  from  toater  ueed 
in  extinguiehing  a  fire  in  another  part  of  the  building  rendere  the  premiees 
untenantable. 

The  followiDg  clause  contained  in  a  lease:  "  The  tenant  shall,  incase  of  fire,  give 
immediate  notice  thereof  to  the  landlord,  who  shall  thereupon  cause  the  dam- 
age to  be  repaired  as  soon  as  reasonably  and  conveniently  may  be,  but  if  the 
premises  be  so  damaged  that  the  landlord  shall  decide  to  rebuild,  the  term 
shall  cease,  and  the  accrued  rent  be  paid  up  to  the  time  of  the  fire,''  removes 
the  leased  premises  from  the  operation  of  section  197  of  the  Real  Property 
Law  (Laws  of  1896,  chap.  647),  which  provides  that  "  where  any  building, 
which  is  leased  or  occupied,  is  destroyed  or  so  injured  by  the  elements,  or  any 
other  cause,  as  to  be  untenantable  and  unfit  for  occupancy,  and  no  express 
agreement  to  the  contrary  has  been  made  in  writing,  the  lessee  or  occupant 
may,  if  the  destruction  .or  injury  occurred  without  his  fault  or  neglect,  quit 
and  surrender  possession  of  the  leasehold  premises,  and  of  the  land  so  leased 
or  occupied;  and  he  is  not  liable  to  pay  to  the  lessor  or  owner  rent  for  the  time 
subsequent  to  the  surrender/' 

App.  Div.— Vol.  XCIII.        29 
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What  damage  to  demised  premises  caused  solely  by  water  used  in  extinguisbing 
a  fire  in  anotber  portion  of  tbe  building,  of  wbicb  the  demised  premises  were  a 
part,  renders  tbe  premises  untenantable  and  unfit  for  occupancy  and  entitles 
tbe  tenant,  in  tbe  absence  of  a  contrary  provision  in  the  lease,  to  vacate  tbem> 
pursuant  to  section  197  of  tbe  Real  Property  Law,  considered. 

Appeal  bj  the  plaintiff,  James  D.  Roman,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  defendant,  entered  on  the  15th  day  of  June,  1903, 
dismifising  the  complaint  upon  the  merits. 

William  IT,  Hamilton^  for  the  appellant. 
O.  Murray  Ilulbert^  for  the  respondent. 

Woodward,  J. : 

The  defendant  in  this  action  was  the  lessee  of  one  of  the  first  flats 
in  the  apartment  house  at  516  and  518  Washington  avenue,  Brook- 
lyn. His  lease  term  was  from  May  1,  1902,  to  May  1, 1903,  and  he 
undertook  to  pay  forty-five  dollars  monthly  in  advance  for  the 
leased  premises.  The  rent  for  the  month  of  February,  1903,  had 
been  paid.  About  midnight  of  the  nineteenth  day  of  February  a 
fire  occurred  upon  the  roof  of  the  apartment  house.  There  were 
three  floors  above  those  occupied  by  the  defendant,  and  it  seems  to 
be  conceded  that  no  damage  from  the  fire  resulted  to  the  defendant. 
By  reason,  however,  of  the  water  used  in  extinguishing  the  fire, 
the  building  was  flooded,  and  the  evidence  is  sufficient  to  sup- 
port the  fact,  necessarily  found  in  the  decision  of  the  learned  jus- 
tice of  the  Municipal  Court,  that  the  premises  became  untenantable 
because  of  the  presence  of  this  water.  The  defendant  moved  out 
of  the  flat,  and  this  action  is  brought  to  recover  two  months'  rent 
of  the  premises  (for  March  and  April,  1903),  less  forty-eight  dollars 
and  eighty-four  cents  rent  insurance  money  received  by  the  land- 
lord for  thirty-three  days'  period  of  repairs  which  the  landlord  was 
willing  to  allow  to  the  tenant.  The  court  below  dismissed  the  com- 
plaint upon  the  merits,  and  the  plaintiff  appeals  to  this  court. 

Section  197  of  the  Eeal  Property  Law  (Laws  of  1896,  chap.  547) 
provides  that  "  where  any  building,  which  is  leased  or  occupied,  is 
destroyed  or  so  injured  by  the  elements,  or  any  other  cause,  as  to 
be  untenantable  and  unfit  for  occupancy,  and  no  express  agreement 
to  the  contrary  has  been  made  in  writing,  the  lessee  or  occupant 
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may,  if  the  destruction  or  injury  occurred  without  his  fault  or  neg- 
lect, quit  and  surrender  possession  of  the  leasehold  premises,  and  of 
the  land  so  leased  or  occupied ;  and  he  is  not  liable  to  pay  to  the 
lessor  or  owner  rent  for  the  time  subsequent  to  the  surrender." 
The  defendant,  under  the  facts  fairly  established  by  the  evidence, 
^was  justified  in  holding  the  flat  in  question  to  be  untenantable  and 
unfit  for  occupancy ;  it  was  in  evidence  that  the  water  stood  several 
inches  deep  upon  the  floors ;  that  the  plastering  fell  oflF,  and  gen- 
erally that  the  premises  were  in  such  a  condition  that  a  prudent  per- 
son would  hardly  care  to  remain  in  the  rooms,  and  the  fact  that  the 
plaintiff  does  not  contend  that  the  repairs  had  been  made  and  the 
flat  put  in  condition  for  occupancy  for  over  one  month,  for  which 
time  he  was  willing  to  rebate  the  rent,  is  sufficient  to  justify  the 
removal. 

The  only  remaining  question  i?  one  of  law,  whether  the  provisions 
of  the  lease  were  such  as  to  take  the  case  out  of  the  statute  enacted 
for  the  benefit  of  tenants.  There  is  only  one  clause  in  the  lease 
which  has  any  bearing  upon  this  question,  the  provisions  in  reference 
to  ordinary  repairs  having  no  relation  to  the  special  conditions  result- 
ing from  the  fire,  and  that  is  clause  4,  which  provides  that  ''  the  ten- 
ant shall,  in  case  of  fire,  give  immediate  notice  tliereof  to  the  landlord, 
who  shall  tliereupon  cause  the  damage  to  be  repaired  as  soon  as 
reasonably  and  conveniently  may  be,  but  if  the  premises  be  so  dam- 
aged that  the  landlord  shall  decide  to  rebuild,  the  term  shall  cease, 
and  the  accrued  rent  be  paid  up  to  the  time  of  the  fire."  This 
clanee  of  the  lease  is  undoubtedly  a  covenant  on  the  part  of  the 
landlord  to  repair  all  damages  occasioned  by  fire  when  his  attention 
is  called  to  the  same,  and  to  this  extent  is  a  modification  of  the  gen- 
eral covenant  on  the  part  of  the  lessee  to  make  ordinary  repairs. 
In  so  far  as  damages  by  fire  are  concerned,  the  parties  have  entered 
into  a  written  agreement  which  overrides  the  statutory  provisions 
within  the  rule  recognized  in  the  case  of  Butler  v.  Kidder  (87 
N.  Y.  98).  While  it  is  true  that  in  the  case  now  before  us  the  dam- 
i^e  was  done  by  the  water  used  in  extinguishing  a  fire  which  occurred 
in  another  flat  under  the  same  roof,  we  are  of  opinion  that  this  con- 
tingency was  fairly  within  the  contemplation  of  the  parties,  and 
that  they  intended  to  provide  for  just  such  a  case  as  has  arisen. 
The  rule  is  well  established  that  in  policies  of  fire  insurance  the 
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company  is  liable  for  damages  to  the  insured  property  due  to  the 
use  of  water  in  extinguishing  the  fire  {New  York  Express  Co.  v. 
Traders*  Ins.  Co.,  132  Mass.  377,  381),  and  it  seems  reasonable  that 
when  the  parties  contracted  with  reference  to  fires  they  intended  to 
embrace  the  incidental  consequences  of  a  fire  occurring  in  the  build- 
ing in  which  the  demised  premises  were  located.  If  this  is  the  true 
construction  to  be  put  upon  the  contract,  it  follows  that  the  case  is 
taken  out  of  the  control  of  section  197  of  the  Real  Property  Law, 
and  that  the  landlord  was  entitled  to  recover  the  rent  reserved,  less 
the  allowance  which  he  was  willing  to  make  for  the  time  the  prem- 
ises were  undergoing  repairs. 

The  judgment  appealed  from  should  be  reversed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


J.  Howard  Ashfield  and  Louis  I.  Grimes,  Appellants,  v.  David 
K.  Case,  Individually,  and  as  Trustee  for  Charles  R.  Porter- 
field  and  Mary  Augusta  Mott,  Respondent. 

Real  estate  broker — eommiesions  for  procuring  a  loan — producing  a  party  who 
accepts  the  application  but  thereafter  refuses  to  make  the  loan, 

II  broker  employed  to  procure  a  loan  upon  real  estate,  who  induces  a  person 
financially  able  and  otherwise  competent  to  make  the  loan,  to  execute  a  writ- 
ten acceptance  of  the  application  for  the  loan,  is  not  entitled  to  his  commis- 
sions, if  such  person  subsequently  refuses  to  make  the  loan. 

Appeal  by  the  plaintiffs,  J.  Howard  Ashlield  and  another,  from 
a  judgment  of  the  Municipal  Court  of  the  city  of  New  York 
borough  of  Brooklyn,  in  favor  of  the  defendant,  entered  on  the 
28th  day  of  January,  1904. 

Ralph  E.  Ilemstreet,  for  the  appellants. 

David  K.  Case,  respondent,  in  person. 

tl  ENK8,  «J  •  ! 

The  action  is  for  brokers'  commissions  for  services  in  procuring  a 
loan  upon  real  estate.     The  parties  agreed  upon  the  facts.     The 
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defendant  trnstee  authorized  the  plaintiffs  to  procnre  the  loan  and 
promised  to  pay  $100  commission  therefor.  The  plaintiffs  were 
the  eflScient  cause  of  procuring  Wilson  to  accept,  in  writing,  the 
application.  Thereupon  they  reported  to  the  defendant,  exhibited 
the  writing,  and  demanded  their  commission,  which  was  refused. 
Wilson  was  financially  able  and  otherwise  competent  to  enter  into 
the  contract,  but  withdrew  his  acceptance  and  refused  to  make  the 
loan,  although  the  defendant  was  at  all  times  ready,  willing  and 
competent  to  enter  into  the  contract  and  never  refused  to  do  so. 

I  think  that  the  judgment  must  be  affirmed  upon  the  authority  of 
CrcLsto  V.  White  (52  Hun,  473).  There  is  indicated  in  that  case  a 
plain  distinction  between  a  broker  employed  to  procure  a  purchaser 
and  one  employed  to  procure  a  loan,  and  the  reason  stated  in  that 
opinion  need  not  be  quoted  or  recast  by  me.  The  cases  cited  by  the 
learned  counsel  for  the  appellants,  save  one,  involve  contracts  to  pro- 
cure a  purchaser.  The  single  exception  is  OaUing  v.  Central  Spar 
Verem  (67  App.  Div.  50).  In  tliat  case  the  liability  of  the  defend- 
ant is  expressly  asserted  to  depend  upon  the  act  or  misfortune  of 
the  defendant  in  not  consummating  the  transaction,  and  Crasto  v. 
White  {supra)  is  cited  as  an  authority. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Thomas  M.  Reed,  Respondent,  v.  The  New  York  and  Richmond 
Gas  Company,  Appellant. 

Gm  company— liability  of,  where  its  eei'vant  breaks  a  eeUar  door  in  order  to  remove 
a  meter  —  express  direction  by  the  gas  company  need  not  be  shown  —  act  done  within 
scope  of  employment — punitiw  damages  not  allowed  —  what  considered  in  deter- 
mining the  damages  —  verdict  of  $150  not  excessive. 

Where  a  gas  company,  entitled  under  section  S8  of  the  Transportation  Corpora- 
tions Law  (Laws  of  1890,  chap.  566)  to  enter  upon  a  consumer's  premises  for 
the  purpose  of  removing  a  gas  meter  therefrom,  breaks  open  a  cellar  door  in 
effecting  such  entry,  it  becomes  a  trespasser  ab  initio. 

Where  it  appears  that  the  gas  company  issued  an  order  to  its  servants  to  collect 
a  specified  sum  of  money  from  the  consumer  or  to  remove  the  meter,  and  that 
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such  order  was  returned  to  it  with  a  statement  that  the  meter  had  been 
removed,  the  gas  company  is  liable  for  the  trespass,  even  though  it  gave  do 
express  directions  to  its  servants  to  break  open  the  door  in  order  to  effect  the 
removal. 

In  such  a  case  the  consumer  is  not  entitled  to  recover  punitive  damages,  in  the 
absence  of  any  evidence  that  the  gas  company  authorized  or  ratified  its 
servants'  acts,  or  that  the  trespass  was  committed  after  the  unfitness  of  the 
servants  had  become  known  to  the  gas  company. 

The  consumer  may,  however,  recover  from  the  gas  company  compensatory  dam- 
ages, which  damages  involve  a  determination  as  to  the  extent  of  the  injury, 
insult,  invasion  of  the  privacy  and  interference  with  the  comfort  of  the 
consumer  and  his  family. 

The  Appellate  Division  will  not  set  aside,  as  excessive,  a  verdict  of  $150  rendered 
in  favor  of  the  consumer,  although  the  actual  damages  to  the  cellar  door  which 
was  broken  open  were  merely  nominal. 

A  master  may  be  held  liable  for  the  acts  of  his  servant  within  the  general  scope 
of  his  employment  while  about  the  master's  business,  even  though  the 
servant's  acts  be  negligent,  wanton  or  willful. 

Appeal  by  the  defendant,  The  New  York  and  Richmond  Gas 
Company,  from  a  judgment  of  the  Manicipal  Court  of  the  city  of 
New  York,  borough  of  Richmond,  in  favor  of  the  plaintiff,  entered 
on  the  25th  day  of  January,  1904. 

A.  E,  Walradt^  for  the  appellant. 

James  Burke^  Jr.^  for  the  respondent. 

Jenks,  J. : 

The  action  is  for  trespass  in  that  servants  of  the  defendant  broke 
open  a  cellar  door  in  order  to  take  out  a  meter  belonging  to  the 
defendant  in  the  premises  of  the  plaintiff.  The  plaintiff  served  a 
bill  of  particulars  wherein  he  claimed  for  compensatory  damages, 
$150 ;  punitive  damages,  $75 ;  damages  to  the  cellar  door  and  for  the 
repair  of  the  same,  $25.  The  learned  Municipal  Court  justice 
charged  the  jury  that  if  they  believed  the  servants  of  the  defendant 
"  broke  in,"  they  might  award  "  any  sum  of  damages  you  believe 
proper  up  to  the  limit  of  $250."  The  jury  returned  a  verdict  of 
$150.  The  defendant  moved  for  a  new  trial  under  section  254  of 
the  Municipal  Court  Act,*  and  excepted  to  the  denial  of  that 
motion. 

*Laws  of  1902,  chap.  680.—  [Rep. 
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I  cannot  say  that  the  damages  are  excessive.  It  is  true  that  the 
counsel  for  the  appellant  states  in  his  points :  ^^  As  to  the  actnal 
damages  to  the  lock  and  doors,  they  were  merely  nominal,"  and  it 
is  not  contended  that  there  was  any  other  injury  to  the  property  of 
the  plaintiff.  It  is  also  true  that  the  jury  upon  the  evidence  could 
not  award  punitive  damages  against  this  defendant,  for  there  was 
no  proof  that  it  had  authorized  or  ratified  its  servants^  acts,  or  that 
this  act  of  the  servants  was  done  after  the  unfitness  of  the  servants 
was  known  to  the  defendant.  (Muckle  v.  Rochester  Railway  Co.., 
79  Hun,  32,  38;  C  leghorn  v.  N.  T.  C.  cfe  H.  R.  R.  R.  Co., 
56  N.  Y.  44.)  But  there  remains  the  question  of  compensatory 
damages.  Compensatory  damages  embrace  the  determination  of 
the  extent  of  the  injury,  insult,  invasion  of  the  privacy  and  inter- 
ference with  the  comfort  of  the  plaintiff  and  his  family.  (Wood- 
KDFF,  J.,  in  Ives  v.  Humphreys^  1  E.  D.  Smith,  196.)  Under  the 
circumstances,  it  strikes  me  that  the  $150  found  by  the  jury  by 
way  of  compensation  cannot  be  said  by  an  appellate  court  to  be 
excessive. 

The  point  is  made  that  the  defendant  is  not  liable.  It  is  liable  if 
the  servants'  acts  were  commanded  or  authorized  by  it.  And  it  is 
held  that  "  the  authority  may  be  express  or  implied,  and  a  pre- 
vious command  may  be  proved  either  by  direct  evidence  or  by  any 
legal  evidence  which  will  satisfy  the  jury."  (  Welsh  v.  Cochram,^ 
63  N".  Y.  181, 184.)  There  is  in  evidence  an  order  from  the  defend- 
ant to  its  servants  that  they  should  collect  five  dollars  and  forty 
cents  or  remove  the  meter,  and  a  return  thereon  that  it  had  been 
removed.  This  was  produced  by  the  defendant  on  the  trial,  and, 
therefore,  presumably  it  had  been  returned  to  it  by  its  servants. 
Even  though  the  master  had  given  no  explicit  directions  to  break  open 
the  door  in  order  to  make  the  removal,  a  master  may  be  held  liable 
for  the  acts  of  a  servant  within  the  general  scope  of  his  employ- 
ment, while  about  his  master's  business,  even  though  the  act  be 
"negligent,  wanton  or  willful."  {Orimee  v.  Yotmg^  51  App.  Div. 
239,  per  Willabd  Babtlett,  J.,  citing  Mott  v.  Consv/mers^  Ice  Co,, 
73  N.  Y.  543 ;  Ochseniein  v.  Shapley,  85  id.  214 ;  Rums  v.  Glens 
Falls  R.  R.  Co.j  4  App.  Div.  426 ;  Higgins  v.  Watervliet  Turn- 
pike Co.,  46  N".  Y.  23  ;  Meehan  v.  Morewood,  52  Hun,  566 ;  affd., 
126  N.  Y.  667.)    Conceding  that  the  Transportation  Corporations 
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Law  (*§  68)  gave  to  the  defendant  the  right  of  entry,  yet  the  abuse 
thereof  by  breaking  open  the  door  constituted  it  a  trespasser  oft 
initio.  {Six  Carpenters?  Case^  8  Coke,  146a ;  Adams  v.  Mi/oerey  11 
Barb.  390.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  the  Geoboe  B.  Wray  Drug 
Company  for  Voluntary  Dissolution. 

Benjamin  S.  Comstook  and  Others,  Petitioners,  Appellants ;  Henry 
E.  HioKs,  Receiver,  Respondent. 

CosU  on  the  dismiMal  of  an  appeal  to  the  Court  of  Appeals. 

Where  the  Court  of  Appeals  dismisseB  an  appeal,  "  with  costs  and  ten  dollars 
costs  of  motion/'  upon  a  preliminary  motion  to  dismiss  the  appeal,  and  not 
after  the  argument  thereof  or  upon  a  motion  embodied  in  the  argument,  the 
respondent  is  not  entitled  to  tax  an  argument  fee  in  the  Court  of  Appeals. 

Appeal  by  the  petitioners,  Benjamin  S.  Comstock  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  19th  day  of  December,  1903,  denying  the  peti- 
tioners' motion  for  an  order  amending  a  bill  of  costs  as  retaxed  and 
a  judgment  theretofore  entered  in  the  above-entitled  action. 

Frank  Cochrane^  for  the  appellants.  / 

Ralph  Earl  Prime^  Jr,y  for  the  respondent. 

Jenks,  J. : 

This  appeal  involves  the  sole  question  whether  the  respondent  Ib 
entitled  to  tax  sixty  dollars  for  argument  in  the  Court  of  Appeals. 
This  case  was  disposed  of  in  176  New  York,  555,  as  follows: 
"Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  department^ 

•Laws  of  1890,  chap.  666.— [Rep. 
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entered  April  24,  1903,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  compel  the  clerk  of  Westchester  County 
to  certify  appellants'  papers  on  appeal.  The  motion  was  made 
apon  the  grounds  that  the  order  appealed  from  was  not  a  final  order 
in  a  special  proceeding,  that  no  allowance  of  the  appeal  had  been 
granted,  nor  had  tlie  Appellate  Division  certified  that  any  question 
Mras  involved  which  ought  to  be  determined  by  the  Court  of 
Appeals.  *  *  *  Motion  granted  and  appeal  dismissed,  with 
costs,  and  ten  dollars  costs  of  motion."  The  learned  counsel  for 
the  respondent  cites  White  v.  Anthony  (23  N.  Y.  164)  and  Brown 
V.  Leigh  (50  id.  427),  submitting  that  the  former  case  is  decisive  of 
his  right  to  the  taxation. 

In  White  V.  Anthony  {supra)  it  appears  that  the  appeal  was  dis- 
mifised  after  the  question  involved  had  been  submitted  for  decision 
on  the  merits.  Briggs  v.  Vcmderiburgh  (22  N.  Y.  467),  referred  to 
by  the  reporter  in  Whitens  case,  was  considered  and  submitted  on 
printed  arguments.  In  Brown  v.  Leigh  {supra)  it  is  said  that  the 
former  order  having  been  reversed,  with  costs,  the  plaintiff  appel- 
lant was  entitled  to  full  costs  save  certain  items.  Among  the  items 
thus  inferentially  approved  is  the  item  of  sixty  dollars  for  argu- 
ment. The  pertinency  of  the  decision,  however,  is  found  in  the 
further  disposition  of  the  court.  The  court  proceeds  to  say :  "  But 
the  order  of  the  court,  merely  setting  aside  proceedings  as  irregular, 
did  not  affect  a  substantial  right,  and,  therefore,  the  appeal  must  be 
dismissed,  with  costs.  The  costs  of  the  two  appeals  from  orders  will 
about  balance  each  other,"  etc.  From  this  statement  it  is  inferred 
that,  therefore,  the  court  contemplated  that  there  would  be  an  item 
of  sixty  dollars  for  argument  taxable  on  the  appeal  dismissing  the 
order.  But  it  does  not  appear  whether  the  question  involved  in  the 
appeal  dismissed  had  been  submitted  for  decision  on  the  merits 
On  the  other  hand,  in  Kanouse  v.  Martin  (2  Sandf .  739)  the  court, 
Mason,  J.  (on  advising  with  Sandpord  and  Duer,  J  J.),  after  noting 
that  the  statute  says  "  for  argument  fifty  dollare,"  says :  "  But  the 
cause  was  not  argued  nor  was  the  appeal  dismissed  when  the  cause 
was  called  in  its  order  on  the  calendar,  in  which  case,  if  the  respond- 
ent had  appeared  and  been  ready  to  argue,  he  would,  on  default  of 
the  appellant,  have  been  entitled  to  this  fee  (citing  authorities). 
But  the  appeal  was  dismissed  on  motion,  and  the  allowance  of  ten 
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dollars  costs  of  the  motion  excludes  the  idea  of  the  allowance 
of  the  argument  fee."  In  Taut<m  v.  GroK  (9  Abb.  Pr.  [N.  S.]  453) 
a  note  says :  ^^  By  the  present  usage  of  the  Court  of  Appeals,  appeals 
from  orders  go  upon  the  calendar,  and  full  costs  are  allowable  the  same 
as  in  other  appeals.  If  such  an  appeal  were  dismissed  on  motion, 
costs  would  be  allowed  for  the  motion,  and  taxable  costs  on  the 
appeal,  as  in  other  cases,  up  to  the  time  of  the  motion.  If,  on 
argument  of  such  an  appeal,  the  court  should  dismiss  it  because  the 
order  was  not  appealable,  full  costs  would  be  allowed,  as  in  other 
calendar  cases." 

We  are  not  cited  to  any  authority  that  seems  controlling,  and  I 
have  failed  to  find  one.  I  think  that  the  discrimination  between 
Whites  Case  {supra)  and  this  case  is  to  be  found  in  the  fact  that 
Whites  case  had  been  submitted  on  the  merits  as  expressly  stated 
by  the  court  in  its  opinion.  I  doubt  not  that  if  the  disposition  of 
dismissal  had  been  made  in  the  present  case  after  the  same  had  been 
submitted  on  the  merits  or  heard  thereon,  that  costs  of  argument 
would  be  taxable.  But  where  the  dismissal  is  the  result  of  a  pre- 
liminary motion,  and  not  the  result  of  a  hearing,  or  a  motion 
embodied  in  the  hearing,  it  does  not  seem  to  me  that  the  court 
intended  to  permit  taxation  of  a  fee  for  argument.  The  allowance 
of  ten  dollars  motion  costs  seems  to  exclude  that  theory.  If  this 
were  not  so,  then  the  one  who  preliminarily  moves  to  dismiss  an 
appeal  and  succeeds  would  be  entitled  to  recover  all  costs  that  could 
be  gained  by  an  argument  thereof  if  successful,  and  ten  dollars  costs 
additional  thereto.  This,  tested  by  the  theory  of  compensation, 
would  seem  absurd. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
retaxation  ordered  in  accordance  with  opinion  of  Jenks,  J. 
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Minnie  A.  Blanohakd,  Respondent,  v.  Gordon  B.  Abohbb  and 
Others,  Appellants,  Impleaded  with  William  C.  Johnson, 
Respondent,  and  Others,  Defendants. 

CcnUraet — when  time  is  of  the  eseence  tTiereqf —  an  acceptance  is  not  sufficient  —  the 
time  runs  from  the  date  not  the  delivery  cf  the  contract  —  an  agreement  signed  trith 
the  agenfs  seal  does  not  bind  the  prindpcU, 

The  following  provlBion  in  a  contract  for  the  sale  of  land,  "  It  is  herebj  under- 
stood and  agreed  that  this  contract  shall  be  binding  and  in  full  force  and  effect 
up  to  and  including  the  27  of  November,  1902,  at  after*  which  date  the 
same  shall  terminate  and  become  void  and  of  no  effect  whatsoever,"  makes 
time  of  the  essence  of  the  contract  and  neither  party  thereto  may  insist  upon  a 
performance  of  such  contract  subsequent  to  November  27,  1902. 

A  letter  sent  by  the  contract  vendee  to  the  attorney  for  the  contract  vendors, 
stating,  '*  I  hereby  notify  you  of  my  acceptance  of  the  proposition  stated  in 
said  instrument,  namely,  to  purchase  the  property  known  as  the  Archer  Farm, 
containing  ninety -seven  acres,  more  or  less,  for  the  sum  of  Thirty -two  Thou- 
sand Dollars.  I  would  thank  you  to  send  me  the  deed  of  the  property,  together 
with  any  title  papers  you  may  have,  so  that  a  contract  may  be  prepared  accord- 
ing]y>"  does  not  satisfy  the  terms  of  the  agreement. 

The  general  rule  is  that  the  time  limited  by  a  contract  for  the  performance  thereof 
runs  from  the  date  of  the  contract  and  not  from  the  delivery  thereof,  unless, 
owing  to  a  delay  in  the  delivery,  performance  within  the  time  limited  is  thereby 
rendered  impossible  or  unreasonable. 

An  agreement  for  the  sale  of  real  property  executed  under  his  seal  by  the  agent 
of  the  owners  thereof  is  not  binding  upon  such  owners;  the  agreement  being 
under  seal,  the  agency  cannot  be  shown  with  respect  thereto. 

Appeal  by  the  defendants,  Gordon  B.  Archer  and  others,  from 
so  much  of  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff  and  the  defendant  William  C.  Johnson,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  18th 
day  of  June,  1903,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Westchester  Special  Term,  as  directs  the  specific  per- 
formance by  said  defendants  of  a  contract  made  by  them  prior  to 
the  commencement  of  the  above-entitled  partition  action,  and  from 
so  much  of  said  judgment  as  adjudges  that  the  defendant  William 
C.  Johnson  has  any  rights  or  claims  whatever  in  the  premises 
described  in  the  complaint  herein. 

*Sic. 
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WiUia/m,  B,  TuUis  {John  H,  Rogan  with  him  on  the  brief],  for 
the  appellants. 

Mohert  W.  Cromley^  for  the  respondent  Blanchard. 
Ambrose  G.  Todd^  for  the  respondent  Johnson. 

Jenks,  J. : 

The  action  is  in  partition.  The  defendant  Johnson  pleaded  that 
he  was  entitled  to  a  conveyance  of  the  interests  of  other  defendants 
perforce  of  a  contract  made  prior  to  the  institution  of  this  action. 
He  had  sued  for  a  specific  performance,  but  as  this  action  was 
reached  for  trial  first,  the  issue  of  specific  performance  was  tried 
pursuant  to  stipulation  in  this  action.  The  court  found  for  a  specific 
performance,  and  certain  of  the  defendants  appealed  from  the  part 
of  the  interlocutory  judgment  that  adjudges  it. 

The  defendant  Johnson  read  in  evidence  this  paper  executed  by 
the  said  defendants,  owners  of  the  realty :  "  This  agreement  made 
this  19th  day  of  November,  1902,  by  and  between  Phoebe  M.  Archer, 
George  P.  Archer,  Gordon  B.  Archer,  Ella  M.  Taylor,  Laura  M. 
Wilson  and  Emma  Stewart,  parties  of  the  firet  part,  and  Charles 
Field  Qriflfen,  party  of  the  second  part,  Witnesseth,  tliat  for  and  in 
consideration  of  the  sum  of  One  ($1.00)  Dollar,  to  them  and  each 
of  them  in  hand  paid  by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  other  good  and  valuable  con- 
sideration to  them  thereunto  moving,  the  parties  of  the  first  part 
jointly  and  severally  hereby  agree  to  sell  and  convey  unto  the  party 
of  the  second  part,  or  his  assigns,  all  that  certain  farm  of  land,  known 
as  the  Archer  Farm,  situate,  lying  and  being  in  the  Town  of  Harri- 
son, County  of  Westchester  and  State  of  New  York,  bounded  and 
described  as  follows :  On  the  north  by  North  Street ;  on  the  east 
by  land  now  or  late  belonging  to  the  Matthew's  estate ;  on  the  south 
by  land  of  William  Haviland  and  Henry  Seymour,  and  on  the  west 
by  the  Mamaroneck  River ;  for  the  sum  of  Thirty-two  Thousand 
($32,000)  Dollars.  It  is  hereby  understood  and  agreed  that  this  con- 
tract shall  be  binding  and  in  full  force  and  effect  up  to  and  includ- 
ing the  27  of  November,  1902,  at  after*  which  date  the  same  shall 
terminate  and  become  void  and  of  no  effect  whatsoever.  Witness 
our  hands  and  seals  the  day  and  year  first  above  written." 
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He  also  read  in  evidence  this  letter,  signed  by  the  said  Charles 
Field  Griffen,  and  sent  by  liim  to  the  person  addressed,  Mr.  Taylor 
who  was  an  attorney  intrusted  with  the  negotiations : 

"iV^ow.  26^A,  1902. 
**  Benjamin  Ibvino  Taylor,  Esq., 

"Port  Chester,  New  York  : 
"  Attorney  for  George  P.  Archer,  Ella  M.  Taylor,  Phoebe  M. 
Archer,  Laura  W.  Wilson,  Emma  E.  Stewart  and  Gordon  B.  Archer. 
**  Deab  Sir. —  Referring  to  the  agreement  made  on  the  19th  inst. 
between  the  above  named  parties  and  myself,  I  hereby  notify  you 
of  my  acceptance  of  the  proposition  stated  in  said  instrument, 
namely,  to  purchase  the  property  known  as  the  Archer  Farm,  con- 
taining ninety-seven  acres,  more  or  less,  for  the  sum  of  Thirty-two 
Thousand  Dollars.  I  would  thank  you  to  send  me  the  deed  of  the 
property,  together  with  any  title  papers  you  may  have,  so  that  a 
contract  may  be  prepared  accordingly." 

The  learned  Special  Term  decided  that  the  execution  and  delivery 
of  the  instrument  dated  November  20, 1902,  and  the  execution  and 
delivery  prior  to  November  27,  1902,  of  the  instrument  dated 
November  26,  1902,  and  signed  by  Mr.  Griffen,  constituted  a  con- 
tract, and  that  the  said  Griffen  and  his  assignee  Johnson  "  having 
within  a  reasonable  time  thereafter  been  ready  to  fulfill  said  con- 
tract," specific  performance  should  be  decreed.  The  plea  that  not- 
withstanding the  expiry  of  the  fixed  period  of  a  contract,  a  party 
thereto  has  a  reasonable  time  thereafter  to  perform  his  part  neces- 
sarily negatives  the  proposition  that  time  was  the  essence  of  the 
contract.  Johnson  does  not  pretend  that  his  assignor  did  aught  but 
&end  this  letter  of  acceptance  within  the  fixed  period,  determined 
by  the  date,  November  27,  1902. 

There  is  strong  indication  that  Griffen  did  not  regard  this  writing, 
coupled  with  his  letter  of  acceptance,  as  the  contract,  inasmuch  as 
after  his  letter  a  more  formal  and  definite  contract  was  drawn  up 
between  Taylor  and  Griffen.  But  neither  Griffen  nor  his  assignee 
can  declare  upon  tliat  contract,  for  reasons  which  I  shall  hereafter 
set  forth.  Assuming  then  that  the  minds  of  the  parties  met,  the 
question  is  whether  time  is  of  the  essence  of  the  contract  in  the 
light  of  the  clause  :  ^'  It  is  hereby  understood  and  agreed  that  this 
contract  shall  be  binding  and  in  full  force  and  effect  up  to  and 
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inclndiDg  the  27  of  November,  1902,  at  after*  which  date  the  same 
shall  terminate  and  become  void  and  of  no  effect  whatsoever."  It 
is  to  be  noted  that  this  provision  is  not  limited  to  the  performance 
of  a  detail  of  the  agreement,  but  expressly  refers  to  the  very  life 
of  the  contract  itself.  Short  of  the  express  provision  that  "  time 
shall  be  of  the  essence  of  this  contract,"  words  of  more  positive  or 
explicit  limitation  are  far  to  seek. 

Fry  on  Speciiic  Performance  (3d  Am.  ed.  §  1045)  says :  "  Time  is 
originally  of  the  essence  of  the  contract  in  the  view  of  the  court  of 
equity,  whenever  it  appears  to  have  been  part  of  the  real  intention 
of  the  parties  that  it  should  be  so,  and  not  to  have  been  inserted  as 
a  merely  formal  part  of  the  contract.  As  this  intention  may  either  bo 
separately  expressed,  or  may  be  implied  from  the  nature  or  struc- 
ture of  the  contract,  it  follows  that  time  may  be  originally  of  the 
essence  of  a  contract,  as  to  any  one  or  more  of  its  terms,  either 
by  virtue  of  an  express  condition  in  the  contract  itself  making  it 
BO,  or  by  reason  of  its  being  implied."  The  learned  writer  notes 
the  oft-quoted  language  of  Aldebson,  U.,  in  HipwelZ  v.  Knight 
(1  y.  &  C.  Ex.  416) :  "  I  do  not  see,  therefore,  why,  if  the  parties 
choose,  even  arbitrarily,  provided  both  of  them  intend  so  to  do,  to 
stipulate  for  a  particular  thing  to  be  done  at  a  particular  time,  such 
a  stipulation  is  not  to  be  carried  literally  into  effect  in  a  court  of 
equity.  That  is  the  real  contract.  The  parties  had  a  right  to  make 
it.  Why,  then,  should  a  court  of  equity  interfere  to  make  a  new 
contract  which  the  parties  have  not  made  ? "  (Fry,  supra^  513,  n.) 
Professor  Pomeroy,  in  his  work  on  Specific  Performance  (§  390), 
says :  "  It  is  now  thoroughly  established  that  the  intention  of  the 
parties  must  govern,  and  if  the  intention  clearly  and  unequivocally 
appears  from  the  contract,  by  means  of  some  express  stipulation* 
that  time  shall  be  essential,  then  the  time  of  completion  or  of  per- 
formance, or  of  complying  with  the  terms,  will  be  regarded  as  essen- 
tial in  equity  as  much  as  at  law."  He  cites  many  cases  in  the 
notes.  The ''opinion  of  Kent,  C,  in  Benedict  v.  Lynch  (1  Johns. 
Ch.  370)  is  a  most  thorough  and  exhaustive  discussion  of  the  doc- 
trine. (See,  too,  WeUs  v.  Smithy  2  Edw.  Ch.  78 ;  affd.,  7  Paige, 
22.)  In  Merchants'  Bank  v.  Tluyrmon  (55  N.  Y.  7,  12)  the  court 
say :   "  Doubtless,  the  later  tendency  of  courts  of  equitable  juris- 
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diction  is  to  hold  that  time  is  material,  and  is  in  many  cases  of 
the  essence  of  the  contract."  (See,  too,  Codding  v.  Wamsleyy  1 
Hun,  585 ;  affd.,  60  N.  Y.  644.)  In  Schmidt  v.  Heed  (132  N.  Y. 
108)  the  court  say :  "  The  parties  to  a  contract  may,  by  its  termSj 
make  the  time  of  performance  essentially  important  and  its  observ« 
ance  in  that  respect  requisite  to  relief.  {Benedict  v.  Zynchj  1 
Johns.  Ch.  370.)  "  (See,  too,  Wat.  Spec.  Perf.  §§  436,  461,  citing 
many  cases ;  Phelps  v.  7.  C.  E.  B.  Co.y  63  111.  468 ;  FuOerUm  v. 
McLaughlin^  70  Hun,  568 ;  Westerman  v.  Meana^  12  Penn.  St. 
97 ;  Masoji  v.  Payne^  47  M!o.  517.)  Bispham  in  his  Principles  of 
Equity  (6th  ed.  614)  says :  "  A  court  of  equity  will  relieve  against 
delay  and  enforce  specific  performance  notwithstanding  a  failure  to 
keep  the  dates  assigned  by  the  contract,  either  for  the  completion,  or 
for  the  steps  toward  completion,  if  it  can  do  justice  between  the 
parties,  and  if  there  is  nothing  in  the  express  stipulations  between 
the  parties,  the  nature  of  the  property,  or  the  surrounding  circum- 
stances, which  would  make  it  inequitable  to  interfere  with  and 
modify  the  legal  right.  This  is  what  is  meant,  and  all  that  is  meant 
when  it  is  said  that  in  equity  time  is  not  of  the  essence  of  the  con- 
tract." This  language  is  also  quoted  in  Perkins'  Notes  to  Sugden 
on  Vendors  (8th  Am.  ed.  *p.  260)  as  the  rule  enunciated  by  a  great 
English  judge.  (Caibns,  L.  J.,  in  TUley  v.  Thomas^  L.  R.  3  Ch. 
App.  67.) 

I  think  that  the  mere  acceptance  by  Griffen  prior  to  November 
twenty-seventh  did  not  satisfy  the  terms  of  the  agreement.  Taylor, 
the  attorney  and  the  alleged  agent,  who  drew  up  the  paper,  testifies 
that  he  sent  it  to  Mr.  Griffen  on  November  twentieth,  the  day  foU 
lowing  the  date  thereof.  The  general  rule  is  that  time  runs  from 
the  date  and  not  from  the  delivery,  unless  owing  to  delay  in  the 
delivery  performance  within  the  time  limited  is  thereby  rendered 
impossible  or  unreasonable.  (Wat.  Spec.  Perf.  §  464,  citing 
authorities ;  Perkins'  Sug.  Vend.  [8th  Am.  ed.]  *258,  note  d  *, 
citing  Goldsmith  v.  Guilds  10  Allen,  239.)  It  is  hot  suggested 
that  the  paper  was  unreasonably  delayed  in  transit.  I  think  that 
the  construction  of  the  agreement  is  that  neither  party  could  insist 
upon  a  performance  thereof  subsequent  to  November  twenty- 
seventh. 

The  defendant  cannot  rely  upon  the  agreement  of  Taylor,  made 
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November  27,  1902.  It  is  not  contended  that  Taylor  was  an  owner. 
The  record  shows  that  the  agreement  was  Taylor's  agreement,  made 
under  his  seal.  The  owners  are  not  bound  thereby.  Even  though 
Taylor  was  their  agent,  this  could  not  be  shown  with  respect  to  such 
agreement  under  seal.  {Denike  v.  De  Gfraafy  87  Hun,  61 ;  affd., 
152  N.  Y.  650,  and  authorities  cited;  Story  Agency  [9th  ed.], 
175-178.) 

The  interlocutory  judgment  in  so  far  as  appealed  from  should  be 
reversed,  with  costs. 

All  concurred. 

Interlocutory  judgment  in  so  far  as  appealed  from  reversed,  with 
costs. 


Andrew  H.  Hamblen,  Respondent,  v,  Lewis  Gebman,  Appellant. 

Oral  agreement  eontemparaneoue  mih  a  written  eaniraei — when  it  may  bepr<n>ed — 
delivery  of  a  life  ineurance  certifleate  in  accordance  mth  an  oral  agreement,  net 
disturbed  although  the  oral  agreement  be  illegal. 

The  general  rule  that  no  oral  prior  or  contemporaneous  agreement  can  be  received 
in  evidence  to  impeach,  vary  or  in  any  way  affect  the  terms  of  a  written  con- 
tract, is  subject  to  the  qualification  that  any  independent  fact  or  collateral  parol 
agreement,  whether  contemporaneous  with  or  preliminary  to  the  main  contract 
in  writing,  may  be  proved,  provided  it  does  not  interfere  with  the  terms  of  the 
written  contract,  though  it  may  relate  to  the  same  subject-matter. 

Andrew  H.  Hamblen  and  his  wife  executed  a  written  agreement,  by  which  they 
agreed  to  give  to  Lewis  German  all  the  property  which  they  then  had  and  to 
wUl  to  him  all  the  property  which  they  might  have  at  their  death,  in  consideni- 
tion  of  German's  agreement  to  pay  Hamblen's  debts  and  to  support  him  and 
his  wife  until  their  death. 

At  the  time  of  the  execution  of  the  agreement,  Hamblen  owned,  among  other 
things,  a  seat  in  the  New  York  Produce  Exchange,  which  had  been  pledged  to 
a  bank  as  collateral  security  for  a  loan.  The  certificate,  while  of  little  financial 
value  of  itself,  carried  with  it  a  right  on  the  part  of  Hamblen's  wife,  if  she 
survived  him,  and  on  the  part  of  his  next  of  kin,  if  she  did  not,  to  a  gratuity 
fund  amounting  to  $9,000  or  $10,000.  German  agreed,  by  his  contract,  to  pay 
the  dues  on  the  seat  in  the  Produce  Exchange  and  upon  the  insurance 
attached  to  it. 

After  the  execution  of  the  contract,  Hamblen  paid  with  money  given  to  him  by 
German  the  loan  for  which  the  seat  on  the  Produce  Exchange  had  been 
pledged  as  collateral  and  delivered  the  certificate  thereof,  which  had  previously 
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been  assigned  in  blank,  to  Grerman.  Hamblen  claimed  that  he  said  nothing 
whatever  at  the  time  he  delivered  the  certificate  to  German,  while  German 
claimed  that  Hamblen  said  at  that  time,  '*  This  belongs  to  you;  this  is  yours." 

German  retained  possession  of  the  certificate  and  paid  the  dues  and  assessments 
accruing  thereon  until  1902,  when  Hamblen's  wife  died.  The  death  of  Ham- 
blen's wife  having  terminated  German's  prospect  of  ever  receiving  any  portion 
of  the  gratuity  fund,  he  refused  to  pay  any  move  dues  and  assessments  thereon 
and  claimed  the  right  to  sell  it. 

In  an  action  brought  by  Hamblen  against  German  to  obtain  possession  of  the  cer- 
tificate, and  to  require  German  to  pay  all  the  assessments  and  dues  accruing 
upon  it  during  Hamblen's  life,  it  appeared  that  the  defendant,  in  his  answer, 
claimed  title  to  the  certificate  under  the  written  agreement,  but  also  claimed 
title  generally  by  virtue  of  the  transfer  and  delivery  by  the  plaintiff  to  him  of 
the  certificate  assigned  in  blank. 

Meld,  that  if  the  plaintiff  had  made  an  oral  agreement  to  transfer  the  certificate 
in  question  to  the  defendant,  and,  in  pursuance  of  such  agreement,  had  volun- 
tarily delivered  the  certificate  to  the  defendant  in  accordance  with  the  terms  of 
such  oral  agreement,  the  defendant  would  acquire  a  good  title  to  the  certificate 
notwithstanding  the  fact  that  the  oral  agreement  was  invalid  and  that  the 
defendant  could  not  have  legally  compelled  the  performance  thereof. 

Appeal  by  the  defendant,  Lewis  German,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of  June,  1903, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term. 

Charles  H,  Fuller^  for  the  appellant. 

Ema/auel  Eachwege^  for  the  respondent. 

HiBsoHBEBO,  p.  J. : 

The  circumstances  out  of  which  this  controversy  arises  are  unusual. 
The  plaintiff  and  his  wife  entered  into  a  written  agreement  with  the 
defendant  on  the  1st  day  of  December,  1888,  by  the  terms  of  which 
the  plaintiff  and  his  wife  practically  agreed  to  give  to  the  defendant 
all  the  property  they  had  and  to  will  to  him  all  which  they  might  have 
at  death,  and  the  defendant  agreed  in  turn  to  pay  the  plaintiff's  debts 
and  to  support  him  and  his  wife  until  the  death  of  the  survivor  of 
them.  At  the  time  of  the  execution  of  the  agreement  the  plaintiff 
was  the  owner  of  certain  real  estate  in  the  town  of  Flatbush,  and  he 
also  owned  personal  property  consisting  of  a  steam  lighter,  a  seat  in 
App.  Div.— Vol.  XCIII.        30 
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the  New  York  Produce  Exchange  with  the  insurance  or  interest  in 
the  guaranty  fund  attached  to  it,  and  two  life  insurance  policies 
which  had  been  taken  for  the  benefit  of  his  wife.  The  real  estate 
was  mortgaged  for  $6,000  and  the  steam  lighter  for  $4,000.  The 
certificate  representing  the  seat  in  the  Produce  Exchange  was 
pledged  with  the  Corn  Exchange  Bank  as  collateral  security  for  a 
loan  of  $1,000  which  the  bank  had  made  to  the  plaintiff,  and  the 
plaintiff  was  otherwise  indebted  in  about  the  sum  of  $1,900.  The 
defendant  agreed  in  the  written  contract  referred  to  to  assume  and 
pay  off  the  mortgages,  to  discharge  the  debts,  to  pay  tlie  premiums 
on  the  life  insurance  policies  and  all  assessments,  premiums  and 
dues  on  the  seat  in  the  Produce  Exchange  and  insurance  attached 
to  it.  He  also  agreed,  as  I  have  said,  to  support  and  maintain  the 
plaintiff  and  his  wife  in  the  style  to  which  they  had  been  accns- 
tomed  either  at  Flatbush  or  elsewhere  in  the  State  of  New  York  as 
the  plaintiff  might  appoint,  paying  all  expenses  of  removal  and  of 
travel  in  case  of  a  change  of  residence,  to  provide  for  them  shelter, 
clothing  and  necessities,  and  to  pay  them  $250  a  year  while  tliey 
both  lived,  and  one-half  that  sum  to  the  survivor  as  such  during 
life.  In  addition  to  the  provision  for  the  execution  of  their  wills 
by  the  plaintiff  and  his  wife  for  the  sole  benefit  of  the  defendant, 
the  agreement  provides  that  the  real  estate  shall  be  conveyed  to  the 
defendant,  the  title  to  the  steam  lighter  transferred  to  him,  and  the 
title  to  the  life  insurance  policies  assigned  to  him  ^^  so  far  as  may  be 
done."  No  mention  is  made,  however,  of  the  title  to  the  seat  in  the 
Produce  Exchange,  which,  while  of  little  financial  value  in  itself, 
carried  with  it  a  right  on  the  part  of  the  plaintiff's  wife  if  she  sur- 
vived him,  and  on  the  part  of  his  next  of  kin  if  she  did  not,  to  a 
fund  by  way  of  guaranty  or  indemnity  amounting  to  the  sum  of 
nine  or  ten  thousand  dollars. 

The  provisions  of  the  agreement  appear  to  have  been  fairly  car- 
ried out  by  the  parties,  the  lawsuit  relating  only  to  the  title  to  the 
certificate  representing  the  seat  in  the  Produce  Exchange.  In 
December,  1888,  after  the  execution  of  the  agreement,  the  defend- 
ant  gave  the  plaintiff  a  check  with  which  to  pay  off  the  loan  at  the 
Corn  Exchange  Bank ;  the  plaintiff  paid  the  loan,  receiving  from 
the  bank  the  certificate  in  question,  bearing  upon  its  back  an  assign* 
ment  in  blank  which  had  been  signed  by  him  at  the  time  the  loan 
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was  procured ;  and  he  immediately  delivered  the  certificate  to  the 
defendant  with  the  indorsement  uncanceled.  The  plaintiff  testified 
that  he  said  nothing  whatever  at  the  time  of  such  delivery,  and  he 
gave  no  statement  or  explanation  of  the  reason  for  the  delivery. 
The  defendant  testified  that  at  the  time  the  certificate  was  delivered 
to  him  the  plaintiff  said :  "  This  belongs  to  you ;  this  is  yours." 
The  defendant  has  retained  possession  of  the  certificate  ever  since 
its  delivery  and  has  paid  the  dues  and  assessments  as  agreed  until 
the  death  of  the  plaintiff's  wife,  which  occurred  on  December  20, 
1902.  The  plaintiff  has  two  sons  who  will  be  entitled  to  the  gratu- 
ity fund  on  his  death,  and  the  defendant  shortly  after  the  death  of 
the  plaintiff's  wife  notified  the  plaintiff  that  as  that  event  terminated 
his  (the  defendant's)  chance  of  ever  receiving  anything  from  that 
source,  he  desired  to  dispose  of  the  certificate  and  declined  to  pay 
any  more  assessments.  The  judgment  determines  that  the  title  to 
the  certificate  is  in  the  plaintiff,  and  requires  the  defendant  to 
deliver  possession  of  it  to  him,  and  to  pay  all  the  assessments,  pre- 
miums and  dues  upon  it  during  the  plaintiff's  life. 

I  think  the  learned  trial  court  erred  in  excluding  evidence  which 
was  offered  by  the  defendant  for  the  purpose  of  showing  a  verbal 
understanding  or  agreement  between  the  parties,  entered  into  at  or 
about  the  time  of  the  making  of  the  written  agreement,  providing 
expressly  for  the  disposition  to  be  made  of  the  certificate  in  ques- 
tion. The  general  rule,  of  course,  is  well  settled  that  no  oral  prior 
or  contemporaneous  agreement  could  be  received  in  evidence  to 
impeach,  vary  or  in  any  way  affect  the  terms  of  a  written  contract, 
but  this  rule  is  subject  to  the  qualification  that  "  any  independent 
fact  or  collateral  parol  agreement,  whether  contemporaneous  with 
or  preliminary  to  the  main  contract  in  writing,  may  be  proved,  pro- 
vided it  does  not  interfere  with  the  terms  of  the  written  contract, 
though  it  may  relate  to  tlie  same  subject-matter."  (21  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  1095,  and  cases  cited.)  Whether  the 
excluded  evidence  would  if  received  have  disclosed  the  existence  of 
such  an  independent  and  collateral  oral  contract  need  not  perhaps 
be  considered  on  this  appeal  inasmuch  as  the  learned  counsel  for  the 
respondent  concedes  in  his  brief  that  the  excluded  evidence  would 
have  been  competent  if  the  defendant  had  pleaded  title  to  the  cer- 
tificate  under  a  separate  oral  agreement.    His  contention  is  that  in 
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the  answer  the  defendant  claims  title  only  under  the  written  agree- 
ment, and  he  admits  in  the  brief  that  "  had  the  defendant  set  up 
that  such  agreement  did  not  contain  all  the  agreements  of  the*  par- 
ties and  that  there  was  another  contemporaneous  or  prior  agree- 
ment, and  defendant  claimed  title  to  the  certificate  under  and  by 
virtue  of  such  other  agreement,  then  such  testimony  would  have 
heen  admissible^  but,  as  heretofore  stated,  the  defendant  relies  upon 
the  agreement  set  forth  in  the  complaint  and  claims  title  under  it, 
whereas  there  is  nothing  contained  in  the  agreement  whereby  defend- 
ant could  claim  title."  Although  the  defendant  in  his  answer  does 
claim  title  to  the  certificate  under  the  written  agreement,  he  also  iu 
the  10th  paragraph  of  the  answer  asserts  title  generally  by  virtue  of 
the  transfer  and  delivery  by  the  plaintiff  to  him  of  the  certificate 
with  the  assignment  indorsed  and  signed  thereon,  and  if  an  agree- 
ment to  transfer  such  title  was  the  proper  subject  of  an  oral  under- 
standing had  contemporaneously  with  the  execution  of  the  written 
contract,  I  think  the  pleading  is  sufficient  to  justify  the  reception 
of  the  evidence. 

I  think,  however,  that  the  rule  of  law  under  consideration  has  no 
application  to  the  present  action,  which  is  not  to  enforce  the  oral 
agreement,  but  to  recover  back  property  which  the  defendant 
claims  has  been  actually  transferred  and  delivered  for  the  purpose 
of  conveying  title  in  pursuance  of  its  terms.  Assuming  that  such 
an  agreement  while  executory  would  be  wholly  invalid  and  unen- 
forcible,  yet  the  parties  would  be  at  liberty  to  carry  it  out  if  they 
saw  fit  voluntarily  to  do  so,  and  if  it  be  true  that  the  plaintiff  did 
deliver  the  certificate  to  the  defendant  for  the  purpose  of  transfer- 
ring title  to  it  in  accordance  with  the  terms  of  an  agreement  to 
that  effect,  the  agreement  would  be  completely  executed  by  that 
act,  and  a  good  title  would  pass,  notwithstanding  the  fact  that  such 
execution  could  not  have  been  legally  compelled.  No  question  of 
public  policy  is  involved,  and  there  is  no  element  of  immorality  or 
of  illegality  such  as  would  exist  in  the  case  of  a  contract  contraven- 
ing the  prohibition  of  positive  law.  The  defendant  has  been  in 
undisturbed  and  undisputed  possession  of  the  certificate  for  fourteen 
years  with  an  apparent  title  resulting  from  both  the  delivery  and 
the  blank  assignment,  and  it  would  seem  in  the  absence  of  adverse 
authority  to  be  competent  for  him  under  the  general  rules  of  evi- 
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deuce  to  establieh  in  defense  of  his  right  the  motive  or  intent  with 
whieh  he  has  been  so  invested  by  the  plaintiflF  with  the  apparent 
ownership  by  proof  that  the  transfer  of  title  was  the  voluntary 
consnmmatiou  of  even  an  invalid  and  unenforcible  agreement. 
The  judgment  should  be  reversed. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Timothy    J.   Sulltvan,  Appellant,   v.    John    Qborgb    Schiott, 

Respondent. 

Landhrd  and  tenant  —  a  landlord  cannot  recover  rent  where  a  third  person  right- 
fuUy  retains  possession  of  apart  of  the  demised  premises. 

In  an  action  brought  by  a  lessor  against  a  lessee  to  recover  a  balance  of  rent 
alleged  to  be  due  for  the  month  of  May,  1902.  it  appeared  that  the  plaintiff 
leased  the  premises  to  the  defendant  for  one  year  from  May  1,  1902,  at  the 
yearly  rental  of  $900  payable  monthly  in  advance  and  that  the  defendant  paid 
$25  on  account  of  the  rent  due  May  first. 

When  the  first  day  of  May  arrived,  the  plaintiff  instituted  legal  proceedings  to 
dispossess  one  Tobin,  a  tenant  who  occupied  the  grouud  floor  of  the  premises 
in  question,  but  it  was  judicially  determined  therein  that  Tobin  was  still  enti- 
tled to  possession. 

The  defendant  occupied  the  balance  of  the  premises  during  the  month  of  May, 
the  plaintiff  having  requested  him  to  remain  during  that  month  and  having 
promised  to  oust  Tobin  at  the  end  thereof.  On  June  firat  the  defendant 
vacated  the  premises  owing  to  the  fact  that  it  appeared  that  Tobin  would 
remain  in  possession  thereof  indefinitely.  Tobin  remained  in  possession  for 
many  months  thereafter  and  the  plaintiff  demanded  and  received  rent  from 
him  upon  his  own  responsibility  and  not  as  agent  for  the  defendant. 

Bddt  that  the  plaintiff  was  properly  nonsuited. 

Appkal  by  the  plaintiflE,  Timothy  J.  Snllivan,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  defendant,  entered  on  the  24th  day  of 
October,  1902,  dismissing  the  plaintiflF's  complaint. 

8.  Fetu)htwanger,  for  the  appellant. 

Jones  Cochrane^  for  the  respondent. 
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Hooker,  J. : 

The  nonsuit  at  the  close  of  the  plaintiff's  evidence  was  not  error. 
Plaintiff's  complaint  alleged  a  cause  of  action  for  rent  for  the 
month  of  May,  1902,  stating  that  in  April  of  that  year  lie  let  and 
demised  the  premises  in  question  to  the  defendant  for  one  year  from 
the  1st  of  May,  1902,  at  the  yearly  rental  of  $900,  payable  monthly 
in  advance  ;  that  $25  was  paid,  and  the  balance  of  the  rent  payable 
May  first  is  due.  The  proof  bore  out  these  allegations,  and  showed 
that  the  payment  on  account  was  made  early  in  April,  but  developed 
the  fact  that  when  the  first  of  May  arrived  and  the  plaintiff  sought 
by  legal  process  to  dispossess  one  Tobin,  who  had  been  a  tenant 
occupying  the  ground  floor  of  the  premises,  it  was  judicially  deter- 
mined that  Tobin's  right  to  possession  had  not  come  to  an  end,  and 
exercising  that  right  he  remained  in  possession  of  the  premises 
during  the  month  of  May  and  for  many  months  thereafter.  Not 
only  that,  but  the  plaintiff  also  demanded  and  received  from  Tobin 
the  rent  for  the  ground  floor  of  the  premises  which  he  had  beea 
accustomed  to  pay,  and  this  upon  his  own  responsibility  and  not  as 
agent  for  the  defendant  or  representing  him  in  any  way.  The 
defendant  occupied  the  basement  and  upper  floor  of  the  premises 
until  the  first  of  June  when,  it  appearing  that  Tobin  would  remain 
indefinitely  in  possession  of  the  ground  or  "  store  "  floor,  the  defend- 
ant quit.  There  was  some  conflict  in  the  evidence  as  to  whether 
the  plaintiff  agreed  with  the  defendant  to  put  him  into  possession 
of  the  whole  premises  on  the  first  of  May ;  but  this  conflict  we 
deem  unimportant,  for  the  reason  that,  taking  the  view  most 
favorable  to  the  plaintiff,  the  whole  evidence  shows  a  failure  of 
consideration  for  the  contract.  It  is  true  that  it  is  not  the  duty  of 
a  landlord  to  eject  a  trespasser,  wrongfully  in  possession,  for  the 
benefit  of  a  lessee  about  to  enter  {Gardner  v.  KetdtaSj  3  Hill,  330 ; 
Ward  V.  Edeaheimer,  17  N.  Y.  Supp.  173 ;  43  K  T.  St  Repr.  138 ; 
Thom8on,'Hou8ton  Electric  Co.  v.  Durarvt  Land  Improvement  Co.^ 
4  Misc.  Rep.  207),  but  here  it  ^has  been  established  by  competent 
authority  that  the  plaintiff  was  without  legal  right  or  power  to  give 
possession  of  the  ground  floor  of  the  premises,  and  the  principle 
quoted  can  have  no  bearing.  The  portion  of  the  premises  in  posses- 
sion of  Tobin  was  a  material  part  thereof ;  in  fact  it  is  fairly  to  be 
inferred  that  it  was  the  principal  part  thereof.     This  case  should  be 
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dlspoBed  of  upon  the  principles  underlying  the  decision  in  Trull  v. 
Granger  (8  N.  Y.  115).  There  it  was  held  that  where  a  landlord 
after  leasing  to  one,  leases  to  another  before  the  commencement  of 
the  term,  and  by  reason  thereof  the  first  lessee  is  deprived  of  the 
enjoyment  of  possession,  an  action  for  his  damages  will  lie  in  his 
favor  against  the  landlord.  Because  the  plaintiff  could  not  and  did 
not  demise  the  premises,  he  failed  to  perform  the  contract  on  his 
part,  and  was  not  entitled  to  maintain  this  action  for  rent  which  is 
based  upon  the  contract. 

JBy  his  occupation  of  the  balance  of  the  premises  during  the 
month  of  May,  the  defendant  could  not  be  said  to  waive  his  claim 
to  the  right  of  possession  of  the  ground  floor,  for  he  was  there 
protesting  against  Tobin^s  presence,  and  it  is  undisputed  that  the 
plaintifE  requested  him  to  remain  during  the  month,  promising  to 
get  rid  of  Tobin  at  its  end. 

The  alleged  tender  by  the  defendant  of  the  balance  of  the  rent 
has  not  the  legal  effect  with  which  the  plaintiff  seeks  to  stamp  it. 
In  many  cases  it  is  doubtless  true,  as  he  urges,  that  a  tender  is  an 
admission  of  the  cause  of  action  stated  in  the  complaint  to  the 
amount  tendered.  {Eaton  v.  WeUs^  82  N.  T.  576 ;  Spalding  v. 
Vandercookj  2  Wend.  431 ;  Johnston  v.  Columbian  Ins.  Co.^  7 
Johns.  315.)  The  answer  of  the  defendant  did  not,  as  was  the 
fact  in  these  cases,  plead  tender  of  any  particular  amount ;  it  con- 
tained simply  an  averment  of  tender  of  all  that  was  due  to  the 
plaintiff  under  the  contract.  But  the  evidence  of  all  the  witnesses 
called  by  the  plaintiff  showed  that  the  defendant's  act,  which  it  is 
sought  to  construe  into  a  tender,  was  simply  an  offer,  after  the 
judicial  determination  of  Tobin's  right  to  remain,  to  pay  the  balance 
of  rent  due,  if  the  plaintiff  would  give  possession  of  the  entire 
premises ;  the  defendant  merely  emphasized  his  offer  by  producing 
and  exhibiting  the  cash. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Frederick    W.    Sparks,  Respondent,    v.  Thomas  L.    FooAinT, 

Appellant. 

Action  for  goods  aold  to  a  copartnerMp —  aU  the  partnen  mutt  be  made  peurtm 
defendant —  t?ie  dtfect  of  parties  need  not  be  pleaded  where  one  partner  ie  eusd  and 
no  mention  ie  made  of  the  copartnership — practice  in  New  York  Municipal  Court, 

In  an  action  to  recover  the  value  of  goods  sold  and  delivered  to  a  copartnership^ 
all  of  the  partners  must  be  made  defendants. 

Where  such  an  action  is  brought  in  the  Municipal  Court  of  the  city  of  New  Toik 
against  but  one  of  the  partners,  and  the  complaint  therein  makes  no  mentioii 
of  any  partnership,  the  failure  to  plead  the  non- joinder  of  the  other  partoen 
does  not  preclude  the  defendant  from  raising  that  objection  on  the  tnwl. 

SemUe,  that  in  the  Municipal  Court  of  the  city  of  New  York  the  defense  of  a 
non- joinder  of  parties  must  ordinarily  be  raised  by  answer  or  it  will  be  deemed 
to  have  been  waived. 

Appeal  by  the  defendant,  Thomas  L.  Fogarty,  from  a  jadgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  entered  on  the  3d  day  of 
December,  1903. 

Hervry  A.  RubmOy  for  the  appellant. 

W,  S,  TayloVy  for  the  respondent 

Hooker,  J . : 

This  is  an  appeal  by  the  defendant  from  a  judgment  of  the 
Municipal  Court,  awarding  to  the  plaintiff  the  full  amount  of  the 
plaintiff's  claim.  The  pleadings  were  oral,  and  the  plaintiff  "  com- 
plained of  defendant  for  goods  sold  and  delivered  in  the  sum  of 
$163.50."  The  answer  is  a  general  denial.  Upon  the  trial  the 
plaintiff's  evidence  tended  to  show  that  the  goods  mentioned  in  tl»e 
complaint  were  sold  to  a  partnership,  of  which  the  defendant  was  a 
member,  and  not  to  the  defendant  individually.  While  the  claim  is 
made  by  the  plaintiff  that  there  is  evidence  from  which  the  jus- 
tice might  have  found  that  the  defendant  purchased  the  goods  in 
his  individual  capacity,  we  cannot  concur  in  that  view.  The  sub- 
stance of  the  conversations  between  the  parties  and  the  copartner  of 
the  defendant,  and  all  of  the  circumstances  surrounding  the  sale  of 
the  goods,  preclude  the  theory  that  the  sale  was  to  the  defendant 
individually.     The  judgment  cannot  be  sustained  under  the  author- 
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ity  of  JTew  York  Fastener  Co.  v.  Wilatus  (65  App.  Div.  467), 
which  case  is  directly  in  point,  and  a  further  discussion  of  the  legal 
question  involved  in  this  case  is,  therefore,  unnecessary. 

The  plaintiffs  claim  that  the  defendant  has  waived  a  non-join- 
der of  his  copartner,  and  tliat,  therefore,  the  judgment  must  be 
aflSrmed,  is  without  merit.  While  it  is  no  doubt  true  that  the  non- 
joinder of  necessary  parties  must  be  raised  in  the  Municipal  Court 
by  answer  or  be  deemed  to  be  waived  {Amsterdam  Electric  Light 
Co.  V.  Eayher,  43  App.  Div.  602),  it  is  sufficient  to  note  that  tha 
complaint  alleged  an  indebtedness  of  an  individual  defendant  and 
made  no  mention  of  a  partnership  relation.  Had  the  plaintiff  seen 
fit  to  amend  his  pleading  so  as  to  allege  a  sale  to  the  partnership,  of 
which  the  defendant  was  a  member,  and  thereupon  the  defendant 
had  not  amended  his  answer  by  raising  the  question  of  non-joinder,, 
the  plaintiff's  contention  might  prevail,  but  the  plaintiff  distinctly 
refused  to  adopt  the  suggestion  made  upon  the  trial  that  he  amend 
his  complaint  in  that  respect,  and  the  defendant  by  his  general 
denial  to  the  complaint,  as  it  stood,  raised  an  issue  that  the  goods 
were  not  sold  to  him.  All  the  proof  substantiated  the  defendant's 
claim,  and  upon  the  authority  of  New  York  Fastener  Co.  v.  WilattiS 
{supra),  the  judgment  of  the  Municipal  Court  must  be  reversed. 

Judgment  reversed,  with  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered* 
costs  to  abide  the  event. 


The  People  of  the  State  of  New  York  ex  rel.  Charles  Hoff* 
MANN,  Relator,  v.  John  N.  Partridge,  as  Police  Commissioner 
of  the  City  of  New  York,  Respondent. 

Ifew  York  poUee — trial  hrfcre  a  deputy  police  eommistioner,  who,  mthout  deciding 
upon  the  guiU  of  the  acetteed,  reports  the  evidence  to  the  commimoner — an  adjv^ 
diealuni  by  the  latter  is  void, 

A  deputy  police  commissioner  of  the  city  of  New  York  may  not  conduct  the 
trial  of  a  member  of  the  police  force  upon  charges  preferred  against  the  latter 
and  thereafter  report  the  evidence  to  the  police  commissioner  without  deter- 
mining the  guilt  or  innocence  of  the  accused  member,  or  making  any  recom- 
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mendation  in  respect  thereto,  and  leave  to  the  police  commissioner  the  duty  of 
passing  upon  the  sufficiency  of  the  evidence  in  the  absence  of  the  accused 
officer,  and  without  notice  to  him  or  giving  him  an  opportunity  to  be  heard. 
In  such  a  case  the  act  of  the  police  commissioner  in  adjudging  the  accused 
member  guilty  and  dismissing  him  from  the  force  is  void. 

Ceetioeaei  issued  out  of  the  Supreme  Court  and  attested  on  the 
23d  day  of  June,  1902,  directed  to  John  N.  Partridge,  as  police 
commissioner  of  the  city  of  New  York,  commanding  him  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  Kings  all  and 
singular  his  proceedings  had  in  dismissing  the  relator  from  the  police 
force  of  the  city  of  New  York. 

Louis  J,  Grantj  for  the  relator. 
Jcmiea  D.  BeU^  for  the  respondent 

HOOKEE,  J. : 

The  relator  was  a  police  officer  of  the  city  of  New  York.  On 
the  5th  day  of  February,  1902,  charges  were  lodged  against  him  for 
violation  of  certain  rules  of  the  department,  and  conduct  unbecom- 
ing an  officer.  The  matter  was  referred  by  the  police  commissioner 
to  the  second  deputy  police  commissioner,  who  heard  the  oral 
proofs  of  the  parties  and  their  witnesses.  The  return  shows  that 
at  the  completion  of  the  evidence  the  proofs  were  closed  and 
decision  was  reserved.  Thereafter,  and  without  any  order,  finding 
or  recommendation  in  the  premises  having  been  made  by  the  deputy 
commissioner,  the  police  commissioner  himself  entered  an  order 
convicting  the  relator  of  the  charges  upon  which  he  had  been  tried, 
and  determining,  upon  such  conviction,  that  said  relator  be  dis- 
missed from  the  police  force  of  the  police  department  of  the  city  of 
New  York.  The  relator  claims  that  the  dismissal  was  unwarranted 
and  void,  for  the  reason  that  no  conviction  or  finding  on  the  evi- 
dence was  made  by  the  deputy  who  heard  the  case.  There  is  no 
statutory  authority  permitting  procedure  such  as  is  revealed  by  the 
record  before  us  to  have  been  adopted  in  the  conviction  and  dis- 
missal of  the  relator,  and  in  the  absence  of  such  statutory  authority 
the  deputy  may  not  conduct  the  trial  and  thereafter  report  the  evi- 
dence to  the  commissioner,  without  determining  the  guilt  or  inno 
cence  of  the  relator,  or  making  recommendation  in  respect  thereof, 
and  leave  to  the  latter  the  duty  to  pass  upon  the  sufficiency  of  the 
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evidence,  in  the  absence  of  the  accused  officer,  without  notice  to 
him  or  giving  him  an  opportunity  to  be  heard  before  the  head  of 
the  department.  The  case  of  People  ex  rel.  De  Vries  v.  Hamilton 
(84  App.  Div.  369)  was  a  certiorari  to  review  the  determination  of 
the  respondent,  the  county  clerk  of  the  county  of  New  York,  in 
dismissing  an  accused  emplayee  from  his  office.  The  trial  was  had 
before  a  deputy  clerk,  in  the  absence  of  the  county  clerk  by  reason 
of  illness,  and  the  former  made  no  recommendation  or  finding  of 
^ilt  or  innocence,  but  left  the  matter  to  the  county  clerk  for  his 
determination  upon  the  evidence  taken  before  the  deputy.  Mr. 
Justice  Hatch,  writing  for  the  Appellate  Division  in  the  first 
department,  said  concerning  such  procedure :  "  We  have  no  diffi- 
culty, therefore,  in  sustaining  this  proceeding,  so  far  as  the  authority 
of  the  deputy  is  concerned  to  take  the  proof  and  conduct  the  trial. 
The  difficulty  which  the  case  presents  lies  in  the  fact  that  the  deputy, 
having  entered  upon  the  trial,  did  not  continue  to  perform  the 
duties  which  had  been  devolved  upon  him  to  a  conclusion.  In 
hearing  and  determining  upon  the  sufficiency  of  the  proof  in  sup- 
port of  the  charge,  the  deputy  acted  in  a  quasi  judicial  proceeding 
and  exercised  judicial  authority  in  reaching  a  conclusion  upon  the 
weight  of  the  testimony,  the  extent  and  character  of  the  punishment 
which  should  be  imposed.  We  are  cited  to  no  authority,  except  as 
will  hereafter  be  noticed,  nor  have  we  found  any,  either  statutory 
or  otherwise,  authorizing  a  deputy  to  perform  the  duties  of  his 
chief,  take  the  proof  offered  upon  the  hearing,  and  then  pass  the 
proceeding  over  to  the  clerk  to  make  the  determination.  The  judg- 
ment which  is  pronounced  in  such  case  involves  a  determination 
upon  the  merits  and  the  exercise  of  discretionary  power  thereon. 
The  basis  therefor  is  found  to  a  large  extent  in  the  impressions  pro- 
duced upon  the  mind  of  the  officer  from  the  appearance  and  candor 
of  the  witnesses,  and  is  common  and  material  to  all  judicial  proceed- 
ings. This  has  been  held  to  be  a  prime  factor  in  determining  the 
weight  of  the  testimony  and  in  control  of  the  punishment  which 
ought  to  be  inflicted.  It  is  substantial  in  its  nature  and  courts 
have  uniformly  attached  great  weight  thereto,  making  it  a  con- 
trolling element  in  their  determination  in  many  cases.  In  the 
orderly  course  of  judicial  procedure  a  trial  may  not  be  severed  so 
that  one  functionary  may  take  the  proof  and  another  make  the 
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determination.  Such  power  has  never  been  exercised,  so  far  as 
we  are  aware,  unless  it  was  conferred  by  statutory  enactment." 

People  ex  rel,  Reidy  v.  Grady  (26  App.  Div.  592),  while  not 
deciding  this  precise  question,  supports  the  authority  of  the  prin- 
ciples underlying  the  De  Vries  Case  (supra).  This  court  has  recently 
taken  occasion  to  criticise  procedure  such  as  that  indulged  in  by  the 
commissioner  toward  this  relator.  In  People  ex  rel.  OaUan  v.  Part- 
ridge (87  App.  Div.  573)  Mr.  Justice  Bartlett,  writing  for  the 
court,  said  :  "  Where  a  member  of  the  police  force  is  tried  before  a 
deputy  commissioner,  there  should  be  an  express  finding  one  way 
or  the  other  by  that  officer,  declaring  the  accused  guilty  or  not 
guilty  of  the  charge  against  him,  and  this  finding  should  be  set  out 
in  writing  in  the  report  of  the  proceedings  made  to  the  head  of  the 
police  department." 

It  follows  that  the  act  of  the  commissioner  in  dismissing  this 
relator  from  the  force  was  without  authority  and  void,  and  the 
determination  should  be  reversed,  with  costs.    - 


All  concurred. 

Determination  annulled,  with  costs. 


Daniel  J.  Early,  as  Trustee  in  Bankruptcy  of  the  Estate  of 
William  H.  Bard,  Appellant,  v.  William  H.  Bard  and  Others^ 
Respondents. 

Vacation  of  judgment  not  granted  upon  the  mere  allegation  of  a  party  that  hit 
attorney  acted  negligently ^  unwisely  and  improperly — terms  imposed. 

A  Judgment  rendered  against  the  defendant  in  an  action  after  a  trial  thereof  at 
which  he  and  his  attorney  were  present,  but  at  which  no  evidence  was  offered 
in  his  behalf,  will  not  be  vacated  upon  the  mere  allegation  of  the  defendant, 
unsupported  by  proof,  that  the  action  of  his  attorney  in  failing  to  introduce 
evidence  in  defense  was  negligent,  unwise  and  improper. 

In  any  event  such  relief  should  only  be  granted  upon  condition  that  the  defend- 
ant should  pay  the  costs  of  the  action  and  of  the  motion. 

Appeal  by  the  plaintiff,  Daniel  J.  Early,  as  trustee  in  bankruptcy 
of  the  estate  of  William  H.  Bard,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
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olEce  of  the  clerk  of  the  county  of  Westchester  on  the  28th  day  of 
January,  1904,  vacating  and  setting  aside  a  judgment  theretofore 
entered  in  the  action  in  favor  of  the  plaintiff. 

G.  A.  SeixaSj  for  the  appellant. 

Eugene  Archer ^  for  the  respondents. 

HiKSCHBEBG,  P.  J.  : 

This  action  is  brought  by  the  plaintiff,  as  the  trustee  in  bank- 
ruptcy of  William  H.  Bard,  against  the  said  William  H.  Bard,  his 
daughter,  Harriet  E.  Bard,  and  another  defendant,  for  the  purpose 
of  setting  aside  conveyances  of  real  estate  alleged  to  have  been 
fraudulently  made  by  the  defendant  William  H.  Bard  to  the  other 
defendants.  The  answer  of  the  defendant  William  H.  Bard  is  a 
general  denial.  The  case  was  duly  tried  and  resulted  in  a  decision 
and  judgment  in  favor  of  the  plaintiff.  By  the  order  appealed  from 
the  judgment  is  vacated  and  set  aside,  and  to  quote  the  language  of 
the  order  ^^  the  inquest  opened  and  the  said  defendants  let  in  to 
defend  the  action,  with  the  right  to  serve  a  further  answer  to  the 
complaint  herein,  within  twenty  days  from  the  date  of  this  order, 
on  payment  of  $30.00  costs." 

If  the  motion  made  on  behalf  of  the  defendants  to  vacate  and  set 
aside  the  judgment  could  be  granted  at  all,  it  should  be  done  only 
upon  the  imposition  as  terms  of  the  payment  of  the  costs  of  the 
action  and  of  the  motion.  But  on  the  papers  appearing  in  the  pres- 
ent record  no  reason  whatever  is  disclosed  for  the  granting  of  the 
motion.  There  was  no  inquest  or  default  taken  by  the  plaintiff, 
but  it  appears  without  dispute  that  the  action  was  fully  tried  before 
the  same  justice  of  the  Supreme  Court  by  whom  the  order  appealed 
from  was  granted  and  in  the  presence  of  the  defendant  William  H. 
Bard  and  his  counsel.  The  evidence  offered  by  the  plaintiff  on  the 
trial  consisted  chiefly  of  the  depositions  or  examinations  of  the 
defendant  William  H.  Bard  and  his  daughter  which  had  previously 
been  taken  in  the  bankruptcy  proceedings,  and  the  oral  examination 
of  the  other  defendant,  who  was  also  cross-examined  by  counsel  on 
behalf  of  the  defendants.  The  defendants'  counsel,  after  consults 
tion  with  the  defendant  William  H.  Bard,  rested  the  case  upon  the 
plaintiff's  evidence,  decision  was  reserved  and  time  given  for  the 
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submission  of  briefs.  Briefs  were  duly  submitted  on  each  side,  and 
about  a  month  after  the  trial  the  decision  of  the  pourt  in  favor  of 
the  plaintiff  was  announced. 

The  defendant  William  H.  Bard  makes  two  aflSdavits  in  support 
of  the  motion  and  they  are  the  only  affidavits  presented  on  that 
side.  In  the  first  affidavit  he  states  that  at  the  trial  his  attorney 
"  negligently,  unwisely  and  improperly  refused  to  put  in  evidence  in 
defense,  and  permitted  the  plaintiff  to  obtain  judgment  solely  upon 
the  evidence  introduced  on  the  part  of  the  plaintiff ;  that  by  reason 
of  said  misconduct  of  said  attorney  the  plaintiff  recovered  a  decision 
and  judgment,"  etc.  In  the  second  affidavit  he  alleges  that  "  by 
reason  of  the  misconduct  and  neglect  of  said  attorney  in  this  pro- 
ceeding also  in  failing  to  put  in  evidence  in  defense,  and  in  other 
ways,  deponent  was  placed  in  a  very  false  and  untrue  light,  and  in 
consequence  a  very  harsh  and  unjust  decision  was  made  against  him." 
There  is  no  allegation  tending  in  any  way  to  establish  that  the 
defendants  had  any  evidence ;  certainly  no  disclosure  of  the  nature 
and  purport  of  such  evidence ;  no  hint  or  suggestion  that  the  case 
was  closed  and  submitted  as  it  was  without  the  full  knowledge,  con- 
sent and  concurrence  of  the  defendants,  and  no  fact  of  any  kind 
tending  in  the  slightest  degree  to  indicate  that  the  defendants' 
attorney  was  guilty  of  any  misconduct,  or  that  his  course  at  the  trial 
was  not  prompted  by  wisdom  and  good  judgment.  The  order 
appealed  from  grants  a  new  trial  of  the  action  upon  the  mere 
expression  of  the  opinion  of  one  of  the  defeated  parties  that  their 
attorney  acted  unwisely  and  improperly  in  not  putting  in  evidence 
upon  the  trial  in  their  behalf. 

The  order  was  granted  upon  the  authority  of  the  case  of  Gideon 
v.  Dwyer  (17  Misc.  Rep.  233).  That  was  the  case,  however,  of  the 
opening  of  a  default  which  had  been  taken  upon  the  defendant's 
failure  to  answer,  and  it  consequently  has  no  application  here.  It 
is  not  doubted  that  the  court  in  a  proper  case  can  relieve  a  party 
from  a  judgment  obtained  by  the  fraud  of  his  attorney,  and  perhaps 
from  one  obtained  through  his  negligence  or  ignorance.  But  the 
proof  offered  to  justify  such  relief  should  be  of  facts  which  are  clear 
and  convincing  in  their  nature  and  effect,  and  the  relief  should  be 
afforded  only  on  conditions  calculated  to  fully  protect  the  rights  and 
interests  of  the  other  party  or  parties  to  the  action.     (Sec  Sharp  v. 
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MayoTy  31  Barb.  578,  and  Levy  v.  Joyoe^  1  Bosw.  622.)  In  Ander- 
son V.  Carr  (54  Hun,  634;  reported  in  full  in  7  K  Y.  Supp.  281) 
the  former  General  Terra  in  this  department  held  that  where  judg- 
ment had  been  rendered  against  a  defendant  with  his  consent  upon 
compromise  of  a  claim,  he  could  not  have  it  vacated  on  the  ground 
that  he  acted  on  the  erroneous  advice  of  counsel,  in  the  absence  of 
proof  of  fraud.  But  no  authority  can  be  found  for  the  granting  to 
a  defeated  litigant  of  the  right  to  a  new  trial  upon  the  mere  asser- 
tion of  his  opinion,  unsupported  by  proof,  that  his  case  was  not  tried 
properly,  wisely  or  well. 

The  order  should  be  reversed  and  the  motion  denied,  but  as  the 
justice  who  presided  at  the  trial  granted  the  order  and  may  have 
been  apprised  of  facts  appearing  upon  the  trial  not  disclosed  in  the 
present  record,  the  decision  should  be  without  prejudice  to  a  timely 
renewal  of  the  motion  upon  proper  and  sufficient  papers. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  costs,  but  without  prejudice  to  a  renewal  of 
the  motion  at  Special  Term  upon  sufficient  papers. 


Helen  Hubeb  and  Others,  as  Executors,  etc.,  of  Otto  Hxtbee, 
Deceased,  Appellants,  v.  Feanklin  B.  Case,  Je.,  and  Others, 
Defendants. 

William  H.  D'Esteere,  Respondent. 

Motian  by  a  purchaser  to  be  relieved  from  a  purc?M$e  at  a  mortgage  foredoaure 
aale — what  deed  ia  rwt  an  exercise  of  a  power  of  eaie — a  deed  and  declarations 
made  by  a  widow  and  children,  insufficient  where  there  are  contingent  remainders 
— eharaeier  of  partnership  real  property. 

Upon  ft  motion  by  the  purchaser  at  a  mortgage  foreclosure  sale  to  be  relieved  from 
his  purchase,  it  appeared  that  the  property  was  conveyed  by  deed  to  Cornelius 
C.  PoiUon  and  Richard  Poillon  as  tenants  in  common;  that  Cornelius  C.  Poillon 
died,  leaving  surviving  him  a  widow  and  five  children;  that,  by  the  terms  of 
his  will,  he  directed  his  executors  to  divide  his  estate  into  three  equal  shares, 
to  pay  to  the  widow  during  life  in  lieu  of  dower  the  income  of  one  of  the 
shares,  the  principal  of  ^uch  share  being  devised  and  bequeathed  upon  her 
death  to  his  children,  to  be  divided  equally  among  them,  "the  issue  of  any 
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deceased  child  or  children  to  take  the  share  which  his,  her  or  their  parent 
would  have  been  entitled  to  if  living;  **  that  the  will  also  empowered  the  tes- 
tator's executors  to  sell  his  real  and  personal  estate,  "either  for  cash  or  part 
on  bond  and  mortgage,  as  they  may  in  their  discretion  deem  advisable." 

It  further  appeared  that  after  the  testator's  death  his  widow  and  surviving 
children  and  his  executors  executed  to  the  said  Richard  Poillou  a  deed  which 
recited,  "whereas  the  said  Cornelius  Poillon  (lately  deceased)  and  the  said 
Richard  Poillon  party  hereto  of  the  fourth  part  were  heretofore  in  the  life- 
time of  the  said  Cornelius  seized  as  tenants  in  common  of  the  real  estate  herein- 
after described  with  other  property  and  the  parties  hereto  ?tave  arranged  a 
division  of  all  said  real  estate  held  in  common  whereby  the  property  herein- 
after described  belonged  to  the  said  party  of  the  fourth  part  and  the  said 
party  of  the  first  part  accepts  the  provision  made  for  her  by  the  will  of  said 
Cornelius  Poillon,  deceased,  in  lieu  of  her  dower  in  his  real  estate/*  and  which, 
in  consideration  of  the  conveyance  by  Richard  Poillon  to  the  sous  of  the  said 
Cornelius  C.  Poillon  of  the  shares  in  the  real  estate  which  had  been  set  off  to 
them  in  the  division,  granted  and  conveyed  to  Richard  Poillon  the  premises  in 
question. 

In  answer  to  the  purchaser's  motion,  one  of  the  executors  of  Cornelius  C.  Poillon 
alleged  that  the  property  in  question  was  partnership  property  belonging  to  a 
copartnership  consisting  of  Cornelius  C.  Poillon  and  Richard  Poillon,  having 
been  purchased  with  partnership  funds  and  should  be  treated  as  personal 
property. 

The  court  having  granted  the  purchaser's  motion,  formal  declarations  to  the 
effect  that  the  property  was  partnership  property  were  executed,  acknowl- 
edged and  recorded  by  the  surviving  executor  of  Richard  Poillon  and  by  the 
widow,  executors  and  surviving  children  of  Cornelius  C.  Poillon.  A  motion 
was  then  made  to  vacate  the  order  relieving  the  purchaser  from  his  purchase. 

EM,  that  the  deed  to  Richard  Poillon  could  not  be  regarded  as  an  exercise  of 
the  power  of  sale  conferred  on  the  executors  of  Cornelius  C.  Poillon; 

That  such  deed  was  ^ot  sufficient  to  pass  the  title  vested  in  the  heirs  of  Cor- 
nelius C.  Poillon,  as  it  did  not  and  could  not  dispose  of  the  interest  passing, 
upon  the  widow's  death,  to  the  issue  of  deceased  children  of  the  testator; 

That,  even  if  the  shares  passing  to  the  testator's  children  were  vested,  they  were 
subject  to  be  divested  in  favor  of  their  issue  by  their  death  prior  to  that  of  the 
widow; 

That,  assuming  that  the  declarations  that  the  property  in  question  was  partner- 
ship property  were  sufficient  to  effect  a  conversion  of  such  property  into  per- 
sonalty, an  adjudication  to  that  effect  would  not  be  binding  upon  a  future  claim- 
ant under  the  will  of  the  said  Cornelius  C.  Poillon,  and  that  a  purchaser  of  the 
premises  would  be  compelled  to  resort  to  parol  proof  if  his  title  was  attacked 
by  such  a  claimant; 

That,  consequently,  the  motion  to  vacate  the  order  relieving  the  purchaser  from 
his  purchase  should  have  been  denied. 

In  the  absence  of  an  agreement,  express  or  implied,  between  the  partners  to  the 
contrary,  partnership  real  estate  is  to  be  deemed  in  equity  as  changed  into  per- 
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sonalty  only  to  the  extent  necessary  for  the  purposes  of  partnership  equities; 
and  its  general  character  as  realty  continues  with  all  the  incidents  of  that  spe- 
cies of  property,  between  the  partners  themselves  and  also  between  a  survir- 
ing  partner  and  the  representatives  of  a  deceased  partner,  except  that  each 
share  is  impressed  with  an  implied  trust  for  the  performance  of  partnership 
obligations. 

Appeal  by  the  plaintiffs,  Helen  Huber  and  others,  as  executors, 
etc.,  of  Otto  Huber,  deceased,  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  17th  day  of  November, 
1903,  refusing  to  vacate  a  prior  order  which  granted  a  motion  made 
by  the  respondent,  the  purchaser,  at  a  foreclosure  sale  in  the  aboYO- 
entitled  action,  to  be  relieved  from  his  purchase. 

JSitffo  Hirshy  for  the  appellants. 

James  P.  Judge^  for  the  respondent. 

HiKSCHBBRG,  P.  J.  \ 

By  the  order  appealed  from  the  court  refused  to  vacate  a  prior 
order  granted  in  this  action,  by  which  the  purchaser  at  a  sale  of  real 
estate,  had  under  a  judgment  of  foreclosure,  is  relieved  from  his 
purchase,  for  the  reason  that  the  title  to  the  premises  is  not  regarded 
as  good  and  marketable. 

The  property  was  conveyed  by  deed  to  Cornelius  C.  Poillon  and 
Richard  Poillon  as  tenants  in  common  on  April  4, 1870.  Cornelius 
C  Poillon  died  on  July  11, 1881,  leaving  a  widow  and  five  children, 
and  leaving  a  will  by  which  his  executors  were  given  a  power  of 
sale  of  his  real  and  personal  estate  "  either  for  cash,  ol*  part  on  bond 
and  mortgage  as  they  may  in  their  discretion  deem  advisable." 
The  will  was  admitted  to  probate  July  28,  1881.  By  the  terms  of 
the  will  the  executors  were  directed  to  divide  the  estate  into  three 
equal  shares,  to  pay  to  the  widow  during  life  in  lieu  of  dower  the 
income  of  one  of  the  shares,  the  principal  of  such  share  being 
devised  and  bequeathed  upon  her  death  to  his  children  to  be  divided 
equally  among  them  '^  the  issue  of  any  deceased  child  or  children  to 
take  the  share  which  his,  her  or  their  parent  would  have  beea 
entitled  to  if  living." 

App.  Div.— Vol.  XCIII.        31 
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On  February  1,  1882,  the  widow  of  Cornelius  C.  Poillon,  his 
then  surviving  children  and  the  executors  executed  and  delivered 
to  Richard  Poillon  a  deed  which  recites  that  "  whereas  the  said 
Cornelius  Poillon  (lately  deceased),  and  the  said  Richard  Poillon 
party  hereto  of  the  fourth  part  were  heretofore  in  the  lifetime  of 
the  said  Cornelius  seized  as  tenants  in  common  of  the  real  estate 
hereinafter  described  with  other  property  and  the  parties  hereto 
have  arranged  a  division  of  all  said  real  estate  held  in  common 
whereby  the  property  hereinafter  described  belonged  to  the  said 
party  of  the  fourth  part  and  the  said  party  of  the  first  part  accepts 
the  provision  made  for  her  by  the  will  of  said  Cornelius  Poillon, 
deceased,  in  lieu  of  her  dower  in  his  real  estate ; "  and  in  considera- 
tion thereof  and  of  the  conveyance  by  Richard  Poillon  to  the  sons 
of  the  deceased  of  the  shares  in  the  real  estate  which  had  been  set 
off  to  them  in  the  division,  grants  and  conveys  to  him  the  premises 
in  question.  Richard  Poillon  died  on  July  4,  1891,  but  the  widow 
of  Cornelius  C.  is  still  living. 

The  title  of  the  purchaser  would  apparently  depend  upon  the 
sufficiency  of  this  deed  to  convey  in  fee  the  interest  of  the  decedent 
and  his  heirs.  It  cannot  be  regarded  as  a  proper  exercise  of  the 
power  of  sale  conferred  by  the  will  for  no  sale  has  taken  place 
within  the  meaning  and  intent  of  that  provision,  and  as  a  convey- 
ance of  the  interests  of  the  heirs  it  is  subject  to  the  obvious  objec- 
tion that  it  cannot  dispose  of  the  future  rights  of  issue  of  the 
testator's  children  in  whom  interests  may  vest  at  the  death  of  the 
widow  after  the  death  during  her  lifetime  of  their  parent.  The 
shares  of  the  children,  even  if  vested,  are  still  subject  to  be  divested 
on  the  contingency  suggested.  (Lyons  v.  Ostrander,  167  N.  Y. 
135.)  The  plaintiffs  meet  the  objection  by  the  assertion  that  the 
real  estate  in  question  is  partnership  property  having  been  pur- 
chased with  partnership  funds  by  Cornelius  C.  Poillon  and  Richard 
Poillon  as  members  of  the  firm  of  C.  &  R.  Poillon,  and  con- 
sequently is  to  be  treated  as  personal  estate.  This  assertion  was 
contained  in  an  afiSdavit  made  by  one  of  the  executors  of  the 
deceased  on  the  motion  made  by  the  purchaser  to  be  relieved  of  his 
purchase,  and  after  the  order  was  made  granting  such  relief  formal 
declarations  to  the  effect  that  the  property  was  partnership  property 
were  executed,  acknowledged  and  recorded  by  the  surviving  executor 
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of  Richard  Poillon  and  the  widow,  executors  and  surviving  children 
of  Cornelius  C.  Poillon,  and  thereupon  the  motion  to  vacate  the 
prior  order  was  made  which  second  motion  resulted  in  the  order 
appealed  from. 

In  the  absence  of  an  agreement,  express  or  implied,  between  the 
partners  to  the  contrary,  partnership  real  estate  is  to  be  deemed  in 
equity  as  changed  into  personalty  only  to  the  extent  necessary  for 
the  purposes  of  partnership  equities ;  and  its  general  character  as 
realty  continues  with  all  the  incidents  of  that  species  of  property, 
between  the  partners  themselves  and  also  between  a  surviving  part- 
ner and  the  real  and  personal  representatives  of  a  deceased  partner, 
except  that  each  share  is  impressed  with  an  implied  trust  for  the 
performance  of  partnership  obligations.  {Darrow  v.  Calkins j  154 
N.  Y.  503.)  Assuming,  however,  that  the  affidavit  and  declarations 
referred  to  tend  to  establish  an  "out  and  out"  conversion  of  the 
realty  into  personalty,  there  is  no  adjudication  to  that  effect  which 
would  be  binding  upon  a  future  claimant  under  the  will  of  Cornelius 
C.  Poillon.  The  declarations  referred  to  would  not  be  competent 
evidence  against  such  claimant.  {Hutchins  v.  Hutchina^  98  N.  T. 
56  ;  Williams  v.  WiUiamSy  142  id.  156.)  The  purchaser  or  his 
grantees  would  be  compelled  to  resort  to  parol  proof  in  the  defense 
of  their  title  if  assailed,  and  it  is  settled  that  when  the  title  to  real 
property  depends  upon  questions  of  fact  and  resort  must  be  had  to 
parol  evidence,  a  purchaser  will  not  be  compelled  to  perform  his 
contract.  {Irving  v.  Campbell^  121  N.  Y.  353 ;  Holly  v.  Hirach^ 
135  id.  590 ;  Heller  v.  Cohen,  154  id.  299.) 

The  order  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Joseph  W.  Kay,  Bespondent,  v.  Eobebt  Grieb  Monboe,  as  Com- 
mifisioner  of  Water  Supply,  Gas  and  Electricity  of  the  City  of 
New  York,  and  Others,  Appellants. 

PdOerUed  article — action  of  New  York  dty  in  inwting  propoaals  therefor  —  iaAmi 
**afair  and  reaeonabU  opportunity  for  competition  "  is  not  afforded —  ir^ndion 
hy  a  taxpayer. 

The  action  of  the  authorities  of  the  city  of  New  Tork,  when  inviting  bids  for  the 
furnishing  of  water  meters  for  the  use  of  that  city,  in  limiting  them  to  a  cer- 
tain type  and  size  of  meter  in  such  a  manner  as  to  call  for  bids  only  upon  a 
patented  meter,  under  conditions  calculated  to  practically  exclude  competition, 
constitutes  a  violation  of  section  1554  of  the  revised  New  York  charter  (Laws  of 
1901,  chap.  466),  which  provides  that  "no  patented  article  shall  be  advertised 
for,  contracted  for  or  purchased,  except  under  such  circumstances  that  there 
can  be  a  fair  and  reasonable  opportunity  for  competition,  the  conditions  to 
secure  which  shall  be  prescribed  by  the  board  of  estimate  and  apportionment." 

A  taxpayer,  who  brings  an  action  to  restrain  the  city  authorities  from  carrying 
out  a  contract  entered  into  pursuant  to  such  bids,  is  entitled  to  an  injunction 
pendente  lite. 

Appeal  by  the  defendants,  Robert  Grier  Monroe,  as  commis- 
missioner  of  water  supply,  gas  and  electricity  of  the  city  of  New 
York,  and  others,  from  an  order  of  the  Supreme  Court,^  made  at 
the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  15th  day  of  December,  1903, 
granting  the  plaintiflPs  motion  for  an  injunction  pendente  lite. 

Frederick  St.  John  [T,  Auguetin  Ledwith  with  him  on  the 
brief],  for  the  appellants. 

Joseph  A.  Burr^  for  the  respondent. 

HiRSCHBERG,  P.  J.  I 

The  plaintiff,  a  taxpayer  of  the  city  of  New  York,  seeks  in  this 
action  to  restrain  the  defendants  other  than  the  comptroller  from 
carrying  out  a  contract  for  the  supply  of  water  meters  for  the  use 
of  the  city,  and  to  restrain  the  defendant  Edward  M.  Grout,  as 
comptroller  of  said  city,  from  certifying  such  contract.  By  the 
order  appealed  from  a  temporary  injunction  of  the  character  indi- 
cated is  continued  during  the  pendency  of  the  action. 
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The  papers  before  the  court  at  Special  Term  tend  to  establish 
that  in  inviting  bids  for  the  furnishing  of  meters  the  defendant  the 
commissioner  of  water  supply,  gas  and  electricity  limited  the  bids 
irith  respect  to  the  larger  number  of  the  meters  advertised  for  to  a 
certain  type  and  size  in  such  manner  as  to  call  for  bids  only  upon  a 
patented  article  under  conditions  which  were  calculated  to  prac- 
tically exclude  competition.  Section  1554  of  the  revised  New  York 
charter  (Laws  of  1901,  chap.  466),  provides  that  "  no  patented  article 
shall  be  advertised  for,  contracted  for  or  purchased,  except  under  such 
circnmstances  that  there  can  be  a  fair  and  reasonable  opportunity 
for  competition,  the  conditions  to  secure  which  shall  be  prescribed 
by  the  board  of  estimate  and  apportionment."  In  construing  this 
section  of  the  revised  charter  in  Hose  v.  Zow  (85  App.  Div.  461) 
the  Appellate  Division  in  the  first  department  recently  held  in  sub- 
stance that  the  intention  of  the  provision  was  to  prevent  the  pur- 
chase of  a  patented  article  except  under  conditions  which  would 
allow  competition.  In  that  case  the  proposed  contract  related  to 
the  paving  of  one  of  the  city  streets  with  a  patented  pavement,  but 
the  reasoning  applies  equally  to  the  purchase  of  a  patented  article 
generally.  The  court  said  (p.  466) :  "  We  think  what  was  intended 
was,  that  there  should  thereafter  be  no  patented  pavement  laid,  and 
no  purchase  of  a  patented  article^  except  under  conditions  which 
would  allow  competition.  That  competition  could  not  be  a  com- 
petition to  supply  the  patented  pavement  or  articles^  because  the 
manufacturers  thereof  have  a  monopoly  of  them  by  reason  of  their 
patents.  If,  however,  a  certain  result  was  to  be  arrived  at,  namely, 
a  smooth  pavement  to  be  laid,  then  there  could  be  advertisement 
for  a  smooth  pavement  which  would  comply  with  the  requirements 
deemed  proper  by  the  local  authorities  having  charge  of  the  particu- 
lar street  to  be  paved,  and  the  owner  of  the  patented  pavement 
could  compete  with  others  who  furnished  a  pavement  which  com- 
plied with  the  same  requirements ;  and  in  that  way  the  patentees  of 
a  pavement  could  enter  into  competition  with  others  who  would  lay 
the  same  character  of  pavement,  and  conditions  could  thus  be  created 
where  there  could  be  a  fair  and  reasonable  opportunity  for  competi- 
tion. *  *  *  But  when  the  conditions  imposed  by  the  board  of 
estimate  and  apportionment  are  such  that  the  only  person  who  could 
lay  the  pavement  is  the  patentee,  it  is  apparent  that  the  mandatory 
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provisions  of  the  statute  have  not  been  observed,  and  that  the 
municipal  authorities  are  prohibited  from  laying  a  pavement  con- 
tracted for  under  such  conditions." 
The  order  should  be  aflBrmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  William  H.  Hoople, 
Deceased,  under  the  Transfer  Tax  Act. 

Comptroller  of  the  State  of  New  York,  Appellant;  William 
G.  Hoople,  as  Executor,  etc.,  of  William  H.  Hoople,  Deceased, 
Bespondent. 

Tranrfer  tax — refunding  of  money  by  the  State  ComptroUer  —  wlien  an  appUeation 
ihertfor  i%  not  barred  by  the  Statute  of  Limitations  —  the  Code  proffinons  are  not 
applicable  —  the  rerfersal  of  the  tax  may  be  by  the  surrogate, 

November  29,  1895,  when  the  Transfer  Tax  Law  (Laws  of  1892,  chap.  399)  was 
in  force,  an  executor  paid,  under  the  compulsion  of  an  order  of  the  Surrogate's 
Court,  a  transfer  tax  amounting  to  $660  upon  property  which  was  exempt 
from  taxation. 

Section  6  of  the  Transfer  Tax  Law  provided  that  it  should  be  lawful  for  the 
State  Comptroller,  upon  proof  that  any  portion  of  a  tax  had  been  paid  errone- 
ously, to  require  it  to  be  refunded,  providing,  however,  that  all  applications 
for  such  refunding  should  be  made  within  five  years  from  the  payment  of  the 
tax.  This  provision  was  incorporated,  without  change,  in  section  225  of  the 
Tax  Law  (Laws  of  1896.  chap.  908)  which  revised  the  Transfer  Tax  Law. 

In  1897,  by  chapter  284  of  that  year,  section  225  of  the  Tax  Law  was  amended  so 
as  to  read  as  follows:  "If  after  the  payment  of  any  tax  in  pursuance  of  an 
order  fixing  such  tax,  made  by  the  surrogate  having  jurisdiction,  such  order 
be  modified  or  reversed,  on  due  notice  to  the  Comptroller  of  the  State,  the 
State  Comptroller  shall,  by  order,  direct  and  allow  the  treasurer  of  the  county, 
or  the  comptroller  of  the  city  of  New  York,  to  refund  to  the  executor,  admin- 
istrator, trustee,  person  or  persons,  by  whom  such  tax  had  been  paid,  the 
amount  of  any  moneys  paid  or  deposited  on  account  of  such  tax  in  excess  of 
the  amount  of  the  tax  fixed  by  the  order  modified  or  reversed,  ♦  *  *;  but 
no  application  for  such  refund  shall  be  made  after  one  year  from  such  reversal 
or  modification." 

By  chapter  382  of  the  Laws  of  1900,  section  225  of  the  Tax  Law  was  further 
amended  so  as  to  provide  for  the  refunding  by  an  order  of  the  State  Comptroller 
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of  transfer  taxes  erroneously  paid,  if  the  order  was  modified  or  reversed  within 
two  years  from  and  after  the  date  of  the  entry  of  the  order  fixing  the  tax. 

JBeld,  that  an  application  by  the  executors,  in  October,  1903,  for  an  order  vacat- 
ing the  order  fixing  the  transfer  tax  and  directing  the  State  Comptroller  to 
refund  the  tax  erroneously  paid,  was  not  barred  by  the  Statute  of  Limitations; 

That  the  only  limilation  contained  in  section  225  of  the  Tax  Law,  as  amended  in 
1897,  related  to  the  application  to  the  Comptroller  for  the  refunding  of  the  tax 
after  the  order  fixing  the  tax  had  been  reversed  or  modified,  and  that  it  did  not 
limit  the  time  when  the  modification  or  reversal  of  the  surrogate's  order  must 
be  procured; 

That  the  reversal  or  modification  contemplated  by  the  section,  as  amended  in 
1897,  need  not  be  by  the  action  of  an  appellate  tribunal,  but  might  be  made  by 
the  surrogate  himself; 

That  section  225,  as  amended  by  the  act  of  1900  could  not  be  given  a  retroactive 
effect,  as,  if  the  amendment  should  be  deemed  to  create  a  Statute  of  Limitations, 
such  construction  would  deprive  of  all  redress  those  persons  from  whom 
payment  of  an  illegal  transfer  tax  had  been  forcibly  exacted,  who  had  delayed 
proceedings  to  procure  the  repayment  of  the  same  in  reliance  upon  pre-existing 
legislation; 

That  the  statutes  of  limitations  prescribed  by  sections  880,  882  and  414  of  the 
Code  of  Civil  Procedure  were  not  applicable  to  the  remedies  provided  by  sec- 
tion 225  of  the  Tax  Law  for  procuring  the  repayment  of  a  void  tax; 

That  the  Tax  Law  contains  within  itself  all  the  limitations  affecting  the  duty  and 
liability  of  the  State  Comptroller  to  make  restitution  of  transfer  taxes  illegally 
imposed. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from  an 
order  of  the  Surrogate's  Court  of  the  county  of  Queens,  entered  in 
said  Surrogate's  Court  on  the  29th  day  of  October,  1903,  which 
order  vacated  a  previous  order  entered  in  said  court  on  the  9th  day 
of  August,  1895,  fixing  a  transfer  tax  upon  United  States  govem- 
ment  bonds  under  the  Transfer  Tax  Law,  and  which  further  directed 
the  State  Comptroller  to  refund  to  the  executor  of  the  estate  of 
William  H.  Hoople,  deceased,  the  sum  of  $660,  being  the  amount 
paid  by  such  executor  in  excess  of  the  amount  actually  due  as  a 
transfer  tax  upon  the  estate  of  the  said  decedent. 

Leonard  B.  Smithy  for  the  appellant. 
Joseph  jRowaUj  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

The  tax  of  $660  which  the  executor  paid  to  the  county  treasurer 
of  Queens  county  on  November  29,  1895,  under  the  compulsion  of 
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an  order  of  the  Surrogate's  Court  made  on  the  ninth  day  of  Aogost 
in  the  same  year,  was  assessed  upon  bonds  of  the  United  States  gov- 
ernment which  were  exempt  from  taxation  under  the  Transfer  Tax 
Law  of  1892  (Chap.  399),  and  the  assessment  was,  therefore,  illegal 
and  void.  {Matter  of  Whiting,  150  N.  T.  27;  MatUr  of  SAer- 
man,  153  id.  1.)  This  is  conceded  by  the  respondent.  The  order 
under  review,  however,  vacating  the  order  taxing  the  United  States 
bonds  of  the  decedent  was  not  applied  for  or  made  until  October, 
1903,  nearly  eight  years  after  the  tax  had  been  paid,  and  the  prin- 
cipal contention  upon  this  appeal  is  that  the  executor's  right  to 
enforce  a  repayment  as  against  the  State  Comptroller  is  barred  by 
the  lapse  of  time  and  the  Statute  of  Limitations. 

At  the  time  when  the  tax  in  question  was  assessed  and  paid,  the 
Transfer  Tax  Law  then  in  force  provided  that  it  should  be  lawful 
for  the  State  Comptroller,  upon  proof  that  any  amount  of  said  tax 
bad  been  paid  erroneously  into  the  State  treasury,  to  require  the 
amount  of  the  erroneous  or  illegal  payment  to  be  refunded  to  the 
person  or  persons  who  had  paid  such  tax  in  error,  provided  that  all 
applications  for  such  refunding  of  erroneous  taxes  should  be  made 
within  five  years  from  the  payment  thereof.  (Laws  of  1892,  chap. 
399,  §  6.)  This  provision  was  retained  without  change  as  a  part  of 
section  225  of  the  Tax  Law  when  the  Transfer  Tax  Law  was  revised 
and  incorporated  in  the  Tax  Law  in  1896.  (Laws  of  1896,  chap. 
908,  §  225.)  In  1897  *  section  225  of  the  Tax  Law  was  amended  bo 
as  to  read  as  follows :  "  If  after  the  payment  of  any  tax  in  pursn* 
ance  of  an  order  fixing  such  tax,  made  by  the  surrogate  having 
jurisdiction,  such  order  be  modified  or  reversed,  on  due  notice  to 
the  Comptroller  of  the  State,  the  State  Comptroller  shall,  by  order, 
direct  and  allow  the  treasurer  of  the  county,  or  the  comptroller  of 
the  city  of  New  York,  to  refund  to  the  executor,  administrator, 
trustee,  person  or  persons,  by  whom  such  tax  had  been  paid,  the 
amount  of  any  moneys  paid  or  deposited  on  account  of  such  tax  in 
excess  of  the  amount  of  the  tax  fixed  by  the  order  modified  or 
reversed,  *  *  *  ;  but  no  application  for  such  refund  shall  be 
made  after  one  year  from  such  reversal  or  modification.^'  It  wiU 
be  observed  that  the  provision  quoted  contains  no  limitation  as  to 

♦See  Laws  of  1897,  chap.  284.—  [Rep. 
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the  time  when  the  niodilieation  or  reversal  of  the  surrogate's  order 
fixing  the  tax  must  be  procured.  The  only  limitation  relates  to  the 
application  to  the  Comptroller  for  a  refund  of  the  tax  after  the 
order  of  the  surrogate  shall  have  been  reversed  or  modified.  The 
reversal  or  modification  contemplated  by  this  statute  need  not  be 
the  action  of  an  appellate  tribunal.  The  modification  may  be  made 
by  the  surrogate  himself.  {Matter  of  Coogan^  27  Misc.  Rep.  563 ; 
affd.  as  People  ex  rel.  Coogan  v.  Morgan^  46  App.  Div.  628 ;  affd., 
162  N.  Y.  613.) 

In  1900  section  225  of  the  Tax  Law  was  further  amended  so  as  to 
provide  for  the  refunding  by  an  order  of  the  State  Comptroller  of 
taxes  erroneously  paid,  if  the  order  was  modified  or  reversed  within 
two  years  from  and  after  the  date  of  the  entry  of  the  order  fixing  the 
tax.  (Laws  of  1900,  chap.  382.)  The  order  fixing  the  tax  in  the  case 
at  bar  was  not  modified  within  two  years  after  its  entry,  and  as  I 
understand  the  argument  in  behalf  of  the  State  Comptroller  on  thia 
appeal  the  contention  is  that  the  act  of  1900  had  the  effect  of  abso- 
lutely denying  any  right  to  enforce  the  repayment  of  a  void  tax 
where  the  order  assessing  the  same  had  been  made  more  than  two 
years  before  the  passage  of  the  act,  and  remained  unreversed  and 
unmodified.  This  it  seems  to  me  would  be  giving  to  the  act  of  1900 
a  retroactive  effect,  although  the  language  of  the  statute  does  not 
indicate  any  intention  on  the  part  of  the  Legislature  to  do  so.  The 
five-year  limitation  prescribed  by  the  Transfer  Tax  Law  of  1892  had 
not  run  when  the  act  of  1897  took  effect.  The  only  limitation  con- 
tained in  the  act  of  1897,  as  has  already  been  pointed  out,  related 
to  the  lapse  of  time  after  the  order  fixing  the  tax  had  been  reversed 
or  modified.  It  did  not  undertake  to  limit  the  time  within  which 
a  party  who  had  paid  a  void  tax  might  apply  to  the  Surrogate's 
Court  for  a  modification  of  the  order  assessing  it.  Nothing  had 
occurred,  therefore,  to  bar  the  right  of  the  executor  in  this  case  to 
apply  to  the  surrogate  for  a  modification  of  such  original  order  at 
the  time  of  the  passage  of  the  act  of  1900.  I  do  not  think  that  the 
latter  statute  was  intended  to  be  retroactive,  or  to  have  the  effect  as 
it  would  have  if  so  construed,  to  cut  off  all  rights  of  the  executor 
in  this  case  immediately  upon  its  enactment.  The  rule  may  be  con* 
sidered  settled  in  this  State  that  neither  original  statutes  nor  amend- 
ments have  any  retroactive  force  unless  the  Legislature  so  declares, 
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either  in  express  words  or  by  unmistakable  implication.  "  Where 
it  is  claimed  that  a  law  is  to  have  a  retrospective  operation,  such 
must  be  clearly  the  intention,  evidenced  in  the  law  and  its  purposes^ 
or  the  court  will  presume  that  the  lawmaking  power  is  acting  for 
the  future  only  and  not  for  the  past."  (  White  v.  United  StateSy  191 
U.  S.  545,  552 ;  Matter  of  Miller,  110  N.  Y.  216 ;  People  ex  reL 
Collins  V,  Spicer,  99  id.  225.)  The  doctrine  which  has  sometimes 
been  laid  down  that  express  words  are  necessary  to  give  a  statute  a 
retroactive  effect  has  been  declared  not  to  apply  to  remedial  statutes, 
provided  they  do  not  impair  contracts  or  disturb  absolute  vested 
rights  {People  ex  rel,  Collins  v.  Spicer,  supra,  233) ;  and  it  has 
been  held  that  Statutes  of  Limitation  may  act  retrospectively  unless 
they  absolutely  destroy  rights  of  action  or  impair  them  to  an  unrea- 
sonable extent.  {Fiske  v.  Briggs,  6  K.  I.  557 ;  BurweU  v.  TuUis, 
12  Minn.  572.)  But  even  under  this  liberal  rule  no  retrospective 
effect  can  be  given  to  chapter  382  of  the  Laws  of  1900,  amending 
section  225  of  the  Tax  Law ,  for  if  the  amendment  be  deemed  a 
Statute  of  Limitation,  such  a  construction  would  absolutely  and 
most  unreasonably  deprive  of  all  redress  those  persons  from  whom 
payment  of  an  illegal  transfer  tax  had  been  forcibly  exacted  but 
who  had  delayed  proceedings  to  procure  the  repayment  of  the  same 
in  reliance  upon  pre-existing  legislation. 

Assuming  that  prior  to  November  29,  1901  (six  years  after  the 
payment  of  the  tax),  the  respondent  was  entitled  to  enforce  a  demand 
for  repayment  against  the  State  Comptroller,  the  appellant  argues 
that  upon  the  expiration  of  the  six  years  the  limitations  prescribed 
by  sections  380,  382  and  414  of  the  Code  of  Civil  Procedure  became 
applicable,  and  constituted  a  bar  to  the  enforcement  of  the  execu- 
tor's claim.  It  does  not  seem  to  me,  however,  that  the  Code  pro- 
visions cited  have  any  bearing  upon  such  an  order  as  that  here 
under  review.  In  terms  they  could  be  available  to  the  State  Comp- 
troller only  in  an  action  or  special  proceeding  directly  against  him ; 
but  in  my  opinion  they  have  no  application  to  the  remedies  pro- 
vided by  the  Tax  Law  for  procuring  the  repayment  of  a  void  tax. 
It  seems  to  me  that  the  intention  of  the  Legislature  has  been  dis- 
tinctly manifested  in  the  various  enactments  on  the  subject  to  put 
into  the  tax  laws  themselves  all  the  limitations  affecting  the  duty 
and  liability  of  the  State  Comptroller  to  make  restitution  of  moneys 
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which  the  representatives  of  estates  of  decedents  have  been  com- 
pelled to  pay  into  the  State  treasury  without  authority  of  law. 

For  these  reasons  I  think  that  the  order  of  the  Surrogate's  Court 
was  right  and  should  be  affirmed. 

All  concurred. 

Order  of  the  Surrogate's  Court  of  Queens  county  affirmed,  with 
ten  dollars  costs  and  disbursements. 


Bruno  Haack,  an  Infant,  by  Laura  A.  IIaack,  his  Guardian  ad 
Litem,  Appellant,  v.  The  Brooklyn  Labor  Lyceum  Association, 
Respondent,  Impleaded  with  Joseph  Heiug  and  The  City  op 
New  York. 

Negligence — failure  after  afire  to  take  down  a  wall  adjoining  a  passagetoay  —  Ha* 
bility  of  the  owner  of  the  land  to  one  tiered  by  its  fall. 

Id  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  was  the  owner  of  a  lot  upon  which  there  were  two  buildings, 
the  rear  building  being  sixty -five  feet  from  the  street.  Access  to  the  rear 
building  was  afforded  by  an  alleyway  located  wholly  upon  the  owner's  prem- 
ises and  adjacent  to  the  east  wall  of  the  front  building. 

On  December  20,  1900,  the  front  building  was  practically  destroyed  by  fire. 
After  the  fire  the  owner  conducted  a  liquor  saloon  for  the  accommodation  of 
the  public  generally  in  the  rear  building,  access  to  the  saloon  being  obtained 
by  passing  through  the  alleyway. 

January  30,  1901,  the  plaintiff,  a  boy  under  twelve  years  of  age,  went  into  the 
alleyway  for  the  purpdse  of  picking  up  some  tickets  which  were  lying  on 
the  ground.  While  in  the  alley,  about  fifteen  feet  from  the  street,  he  was 
struck  and  injured  in  consequence  of  the  falling  of  a  portion  of  the  eastern  wall 
of  the  front  building,  which  had  been  in  a  dangerous  condition  since  the  time 
of  the  fire. 

Seld,  that  the  defendant  having  invited  the  public  to  make  use  of  the  alley- 
way for  the  purpose  of  obtaining  access  to  the  saloon,  a  person  lawfully  in 
such  alleyway  was  entitled  to  the  same  protection  against  injury  from  danger- 
ous structures  adjacent  to  the  alley  as  he  would  have  been  had  the  alley  been 
a  public  highway ; 

That  the  question  whether  the  defendant  had  properly  discharged  the  duty 
which  it  owed  to  the  plaintiff  was  one  of  fact  for  the  jury,  and  that  it  was 
improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 
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That  wliere  the  life  of  a  building  has  been  destroyed  by  fire  and  the  walls  are  no 
longer  used  in  supporting  it,  but  constitute  merely  a  part  of  the  ruins  of  the 
building,  it  is  not  a  reasonable  and  proper  use  of  the  property  to  permit  the 
walls  to  remain  standing  after  the  expiration  of  a  reasonable  time  for  investi- 
gation and  for  their  removal. 

Appeal  by  the  plaintiff,  Bruno  Haack^  an  infant,  by  Lanra 
A.  Haack,  his  guardian  ad  litem,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  certain  of  the  defendants,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Kings  on  the  17th  day  of  March,  1903, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  as  to 
the  defendants  The  Brooklyn  Labor  Lyceum  Association  and 
Joseph  Heilig  after  a  trial  at  the  Kings  County  Trial  Term,  the 
complaint  having  been  previously  dismissed  as  to  the  defendant 
the  City  of  New  York. 

James  C,  Cropsey  \_F.  W,  Catlin  with  him  on  the  brief],  for  the 
appellant. 

Inward  S.  Seidman  [Alfred  D.  Semftner  with  him  on  the  brief], 
for  the  respondent. 

WiLLARD  BaRTLETT,  J.  \ 

In  this  action  the  plaintiff,  who  at  the  time  of  the  accident  was 
under  twelve  years  of  age,  sought  to  recover  against  the  Brooklyn 
Labor  Lyceum  Association,  Joseph  Heilig  and  the  city  of  New 
York,  damages  on  account  of  injuries  sustained  by  him  in  con- 
sequence of  the  fall  of  a  wall  of  a  building  belonging  to  the  first- 
named  defendant,  which  had  been  partially  destroyed  by  fire.  The 
defendant  Joseph  Heilig  was  a  contractor  employed  by  the  owner 
to  take  down  and  remove  that  portion  of  the  building  which 
remained  after  the  fire.  The  complaint  charged  him  with  negli- 
gence in  failing  to  support  and  protect  the  walls  while  he  was  at 
work,  and  alleged  negligence  on  the  part  of  the  city  of  New  York 
in  permitting  the  walls  and  other  portions  of  the  building  to  remain 
for  a  long  time  in  a  dangerous  condition.  In  this  court,  however, 
the  learned  counsel  for  the  plaintiff  does  not  insist  upon  the  right 
of  his  client  to  enforce  any  liability  against  either  the  contractor  or 
the  city ;  and  he  expressly  states  in  his  brief  that  this  appeal  is 
prosecuted  only  against  the  Brooklyn  Labor  Lyceum  Association. 
The  only  question  which  we  have  to  oonsider,  therefore,  is  whether 
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the  plaintiff  upon  the  trial  made  out  a  case  wliich  entitled  him  to 
go  to  the  jury  as  against  the  owner  of  the  building  by  the  fall  of 
which  he  was  injured. 

The  structure  which  was  burned  was  known  as  the  Lyceum  Build- 
ing. It  was  situated  on  Willoughby  avenue,  between  Charles  place 
and  Evergreen  avenue,  in  the  borough  of  Brooklyn.  Upon  a  lot 
immediately  adjoining  this  building  in  the  rear,  sixty-five  feet  from 
the  street,  was  another  structure  known  as  the  Gymnasium  Building. 
On  December  20,  1900,  the  Lyceum  Building  was  practically 
destroyed  by  fire,  but  after  the  fire  a  portion  of  the  east  wall,  two 
or  three  stories  high,  remained  standing,  which  bulged  out  over  the 
lot  in  such  a  manner  as  to  indicate  that  it  was  dangerous  and  likely 
to  fall.  It  remained  in  this  condition  from  the  date  of  the  fire  until 
the  30th  day  of  January,  1901,  when  the  accident  occurred.  A 
liquor  saloon  was  maintained  by  the  association  in  the  Lyceum 
Building  prior  to  the  fire.  After  the  fire,  according  to  the  testimony 
of  the  manager  of  the  corporation,  the  Brooklyn  Labor  Lyceum 
Association  '^  ran  the  saloon  "  in  the  Gy  mnajsinm  Building,  under  the 
same  license.  "  We  got  going,"  says  the  witness,  "  as  soon  as  we 
could  after  the  fire.  That  was  a  public  saloon;  anybody  could 
come  in  and  get  a  drink  that  paid  for  it."  This  saloon  was  not 
accessible  directly  from  the  street,  but  access  thereto  was  obtained 
by  passing  through  an  alleyway  wholly  upon  the  property  of  the 
association.  The  wall  which  fell  stood  on  the  side  of  this  alleyway. 
There  were  no  barriers  there  at  the  time  of  the  accident,  and  no 
danger  signs  until  afterward. 

The  plaintiff,  while  passing  along  Willoughby  avenue  in  the 
vicinity  on  his  return  from  an  errand  upon  which  he  had  been  sent 
by  his  mother,  had  his  attention  attracted  to  the  alleyway  by  seeing 
some  boys  there  who  were  picking  up  tickets  on  the  ground.  He 
ascertained  from  them  what  they  were  doing,  and  then  went  into 
the  alley  himself  to  pick  up  some  of  the  tickets,  and  while  there 
was  struck  and  injured  by  the  falling  of  the  wall.  According  to 
his  narrative  of  the  occurrence  he  saw  no  sign  of  any  danger,  no 
one  ordered  him  out,  he  had  been  in  the  alley  only  two  or  three 
minutes  when  the  wall  fell  upon  him,  and  the  place  of  tlie  accident 
was  only  about  fifteen  feet  from  the  public  street. 

It  is  BuflSciently  evident  from  the  proof  in  regard  to  the  mainte* 
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nance  of  the  saloon  by  the  respondent  in  the  Gymnasium  Building 
that  the  association  held  out  an  invitation  to  the  public  to  make  use 
of  the  alleyway  for  the  purpose  of  access  to  the  saloon.  Although  the 
alley  was  a  private  property  of  the  association,  its  use  by  the  owner 
was  such  as  to  indicate  to  the  public  generally,  including  the  plain- 
tiff, that  it  was  a  place  which  they  might  enter  or  pass  through  for  any 
lawful  purpose  without  becoming  trespassers.  This  being  the  situ- 
ation, what  was  the  obligation  of  the  owner  of  the  premises  in  ref- 
erence to  protecting  such  persons  entering  the  alley  from  injury  by 
reason  of  the  dangerous  wall  standing  thereon  i  It  has  been  held 
tliat  a  building  adjoining  a  highway,  which  is  in  such  a  condition  as 
to  endanger  the  safety  of  persons  passing  along  it,  is  a  nuisance. 
(  Vincett  V.  Cook,  4  Hun,  318.)  "  The  law  casts  upon  the  owners 
of  buildings  so  situated,"  said  Gilbert,  J.,  in  the  case  cited,  "  the 
duty  of  preventing  their  being  or  becoming  dangerous  to  persons 
lawfully  passing  along  the  highway.  Failure  in  such  duty,  and 
resulting  damage,  furnish  prima  facie  evidence  of  negligence  by  the 
maxim  res  ipsa  loquitur.^^  Although  this  alley  was  not  a  high- 
way, it  was,  it  seems  to  me,  a  place  where  any  lawful  visitor  was 
entitled  to  the  same  degree  of  protection  as  he  would  have  been 
upon  a  highway,  against  injury  from  dangerous  buildings  adjacent 
thereto.  The  owner  and  occupant  of  premises  on  which  there  is 
an  open  way  between  a  public  street  and  a  public  saloon  on  such 
premises,  to  wliich  all  are  invited,  owes  the  duty  to  any  person  law- 
fully coming  upon  said  premises,  along  such  open  way,  to  take  rea- 
sonable care  to  prevent  such  person  from  being  injured  by  a  dan- 
gerous structure  standing  thereon  and  liable  to  fall.  Such  seems  to 
me  to  be  the  reasonable  rule  deducible  from  the  general  principles 
of  the  law  of  negligence  as  applicable  to  the  owners  of  real  property. 
Where  the  life  of  a  building  has  been  destroyed  by  fire  and  the  walls 
are  no  longer  used  in  supporting  it,  but  such  wall  constitutes  merely 
a  part  of  the  ruins  of  the  building,  to  maintain  it  after  the  expira- 
tion of  a  reasonable  time  for  investigation  and  for  its  removal  is 
not  a  reasonable  and  proper  use  of  one's  property.  {Aivisworth  v. 
Zakiriy  180  Mass.  397.)  A  failure  on  the  part  of  the  owner  to 
remove  a  wall  of  this  character  is  still  less  reasonable  or  proper 
when  its  dangerous  condition  is  known  or  ought  to  be  known  to  the 
owner,  unless  he  takes  reasonable  precautions  to  give  warning  of 
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the  existence  of  the  danger  to  persons  coining  into  the  vicinity  at 
his  invitation,  express  or  impUed. 

I  think  there  was  enougli  to  go  to  the  jury  on  the  question 
whether  the  respondent  association  discharged  the  duty  of  care 
which  it  owed  the  plaintiff,  and  that  it  was  error  to  dismiss  the  com- 
plaint as  against  this  defendant.  It  does  not  seem  to  me  that  the 
case  of  Walsh  v.  Fitchhurg  R,  B,  Co.  (145  N.  Y.  301),  which  was 
4  turntable  cajse,  is  an  authority  against  the  plaintiff's  position ;  for 
even  there  it  was  held  that  the  defendant  owed  the  injured  lad  the 
duty  to  abstain  from  injuring  liira  by  failing  to  exercise  reasonable 
care.  The  Court  of  Appeals  merely  denied  that  the  railroad  com- 
pany owed  the  plaintiff  the  duty  of  active  vigilance  to  see  that  ho 
was  not  injured  while  upon  its  land.  There  is  no  suggestion  in  the 
present  case  that  the  respondent  was  bound  to  be  actively  vigilant 
to  protect  the  plaintiff,  but  the  claim  is  that  it  failed  to  exercise 
reasonable  care  in  that  regard,  and  I  think  there  is  proof  in  the 
record  upon  which  the  jury  might  have  found  such  to  be  the  fact, 
although  of  course  they  were  not  bound  to  do  so.  Neither  does 
the  case  of  Engel  v.  Eureka  Club  (137  N.  Y.  100)  lay  down  any 
rule  of  law  the  application  of  which  would  exonerate  this  respond- 
ent from  liability.  There  the  owner  of  a  building  entered  into 
a  contract  with  a  competent  builder  to  take  down  a  wall,  and  in 
consequence  of  negligence  on  the  part  of  the  contractor  in  taking 
down  the  wall,  it  fell  and  killed  the  plaintiff's  intestate.  Under 
these  circumstances  the  court  held  that  the  contractor  and  not  the 
owner  was  liable.  In  the  case  at  bar,  however,  the  accident  was 
not  attributable  in  any  manner  to  the  action  of  Heilig,  the  con- 
tractor, in  dealing  with  the  burned  building,  for  he  himself  testified 
that  he  was  not  pulling  down  that  wall  when  the  accident  happened, 
and  had  not  started  to  pull  it  down  and  had  not  touched  it  or  done 
any  work  at  all  upon  it. 

If  the  foregoing  views  are  correct,  they  require  a  reversal  of  the 
judgment. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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Patrick  B.  MoSweeney  and  Maey  E.  Gracey,  as  Administrators, 
etc.,  of  Thomas  MoSweeney,  Deceased,  Appellants,  v.  Erik 
Railroad  Company,  Respondent. 

Negligence — death  on  a  railroad  eroseing — failure  of  a  etaiionary  eigruUbeUU 
ring  — failure  to  show  thai  the  deceased  looked  or  listened  for  the  train  —  what 
proof  is  required  of  freedom  from  contributory  negligence. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  pUin- 
tiffs*  iDtestate,  it  appeared  that  while  the  intestate,  accompanied  by  a  lady, 
was  driving  across  the  defendant's  railroad  tracks  in  a  buggy  on  an  August 
afternoon,  the  buggy  was  struck  by  one  of  the  defendant's  trains  and  the 
intestate  and  his  companion  were  killed. 

The  accident  occurred  during  a  heavy  rain  storm,  accompanied  by  thunder  and 
lightning,  and  the  top  of  the. buggy  was  up  and  the  side  curtains  drawn. 
There  was  a  stationary  signal  bell  at  the  crossing  which  was  designed  to  ring 
when  an  approaching  train  was  1,300  feet  distant,  but  this  signal  bell  was  out 
of  order  at  the  time  of  the  accident.  The  train  was  running  at  the  rate  of 
fifty  or  sixty  miles  an  hour  and  no  signal  of  its  approach  was  given. 

At  one  poiut  in  the  highway  the  intestate  could  have  seen  the  train  approaching 
when  it  was  626  feet  from  the  center  of  the  crossing.  The  next  point  at  which 
the  train  became  visible  was  23  feet  from  the  crossing,  when  it  could  have  been 
seen  for  a  distance  of  106  feet.  The  only  evidence  as  to  the  conduct  of  the 
occupants  of  the  buggy  when  approaching  the  track  was  that  the  speed  of  the 
horse  was  decreased  from  a  trot  to  a  walk,  and  that  it  was  walking  at  the  time 
of  the  accident. 

Held,  ttiat  the  complaint  was  properly  dismissed,  as  the  plaintiffs  had  not,  either 
by  direct  evidence  or  by  inference  fairly  deducible  from  the  facts  proved, 
shown  that  the  intestate  was  free  from  contributory  negligence: 

That  it  was  incumbent  upon  the  intestate,  under  the  circumstances,  to  look  and 
listen  for  an  approaching  train,  and  that  the  mere  fact  that  the  stationary 
signal  bell  was  not  ringing  did  not  relieve  him  from  the  imputation  of  con- 
tributory negligence  if  he  failed  to  exercise  this  degree  of  care; 

That  while  the  abseuce  of  contributory  negligence  need  not  be  established  by 
direct  evidence,  but  may  rest  upon  inferences  properly  drawn  from  Uie  sur- 
round! ng  facts  aud  circumstances,  an  inference  of  due  care  cannot  be  based 
solely  upon  the  presumption  that  a  person  whose  life  is  exposed  to  danger 
will  adopt  proper  means  to  protect  himself. 

Appeal  by  the  plaintiffs,  Patrick  B.  McSweeney  and  another,  as 
administrators,  etc.,  of  Thomas  McSweeney,  deceased,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant^  entered  in 
the  office  of  the  clerk  of  the  county  of  Orange  on  the  4th  day  of 
June,  1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
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court  after  a  trial  at  the  Orange  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  20th  day  of  June,  1903,  denying 
the  plaintifiEs'  motion  for  a  new  trial  made  upon  the  minutes. 

Claude  Gignoux  [^Thomas  Watts  with  him  on  the  brief],  for  the 
appellants. 

Henry  Bac&ii,  for  the  respondent. 

WiLLARD  BaBTLETT,  J.  I 

The  plaintiffs'  intestate  was  killed  by  one  of  the  defendant's 
trains  while  endeavoring  to  cross  the  Erie  railroad  at  Otisville,  in 
Orange  county,  at  about  quarter  past  five  o'clock  on  the  afternoon 
of  August  28,  1902.  He  was  in  a  buggy  drawn  by  a  single  horse, 
and  was  accompanied  by  a  lady  who  was  also  killed.  The  evidence 
does  not  disclose  who  was  driving.  A  heavy  rainstorm,  accom- 
panied by  thunder  and  lightning,  had  prevailed  during  the  after- 
noon and  was  not  yet  over,  although  its  violence  had  somewhat 
abated  at  the  time  of  the  accident.  The  top  of  tlie  buggy  was  up 
and  the  side  curtains  were  drawn  down.  The  train  which  collided 
with  the  buggy  was  bound  east  and  was  running  at  a  rate  of  from 
fifty  to  sixty  miles  an  hour.  There  is  a  descent  of  15  feet  on  the 
road  along  which  the  deceased  approached  the  crossing  between  a 
point  235  feet  distant  from  the  railroad  and  the  railroad  tracks. 
Ten  feet  of  this  descent  is  within  150  feet  of  the  railroad. 

Near  the  point  where  the  accident  occurred,  which  is  known  as 
Cadwell's  Crossing,  the  defendant  before  and  at  the  time  of  the 
accident  maintained  a  stationary  signal  bell  which,  when  it  oper- 
ated properly,  would  ring  upon  the  approach  of  a  train  when  the 
train  was  about  1,300  feet  distant.  This  signal  appears  to  have 
been  out  of  order  on  the  day  when  the  plaintiff's  intestate  was 
killed  and  failed  to  ring  upon  the  approach  of  the  train  which  struck 
the  buggy.  There  was  abundant  other  evidence  from  which  a  jury 
might  have  found  that  no  warning  whatever  was  given  of  the  train's 
approach ;  and  if  the  dismissal  of  the  complaint  was  based  solely 
upon  the  proposition  that  there  was  no  proof  of  the  defendant's  neg- 
gence.,  I  do  not  see  how  it  could  be  sustained. 

On  the  other  hand,  a  careful  reading  of  the  record  compels  the 
conclusion  that  the  ])laintiff8  failed  to  show  that  their  intestate  was 
App.  Div.— Vol.  XCIII.         32 
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free  from  contributory  negligence  on  his  part,  either  by  direct  evi- 
dence or  by  inferences  fairly  deducible  from  the  facts  proven.  The 
only  witness  who  testifies  to  having  seen  the  buggy  prior  to  the  very 
moment  of  the  collision  was  one  Joseph  B.  Conklin,  who  was  in  a 
house  upon  the  roadway  down  which  the  deceased  was  driving. 
The  material  parts  of  his  testimony  are  as  follows :  "  At  tlie  time  of 
the  accident  I  saw  this  carriage  coming  down  the  street.  I  did  not 
see  anything  except  that  I  saw  the  carriage  coming  down  and  the 
train  strike  it.  The  horse  was  walking  at  the  time  it  was  struck. 
*  *  *  There  had  been  a  very  line  coaching  parade  and  then  a 
very  heavy  thunder  storm.  Tlie  storm  was  still  raging  when  this 
accident  occurred.  It  was  a  very  unusual  storm,  it  had  been,  was 
somewhat  better.  *  *  *  William  De  Witt  was  with  me  at  the 
time  I  noticed  this  horse  and  wagon.  lie  called  my  attention  to  it 
by  some  remark  that  these  people  would  get  caught  if  they  did  not 
look  ont.  I  would  not  have  noticed  them  if  he  had  not  called  my 
attention  to  them.  For  some  reason  I  understood  that  he  was  appre- 
hensive that  they  would  be  struck  by  the  train  and  I  began  to  look 
at  them.  That  was  perhaps  150  feet  from  the  track  when  I  iirst 
noticed  them,  at  the  top  of  the  hill  about.  From  that  point  on  I 
watched  them  until  the  cmsh  came,  until  they  were  struck.  la 
going  that  distance  they  did  not  stop  at  any  point  from  that  150 
feet  where  I  first  noticed  them  until  the  collision.  I  am  not  so 
positive  that  they  continued  on  at  the  same  gait  they  were  moving 
when  I  first  noticed  them,  they  might  have  been  going  slower ;  I  think 
probably  when  I  first  noticed  them  they  were  trotting.  Mr.  Bacon  : 
You  think  they  were  walking  when  they  went  over  ?  The  witness : 
Yes,  sir.  He  did  not  stop  at  any  point  from  the  150  feet  until  the 
point  of  collision,  he  did  not  stop  in  my  sight ;  I  was  watching  them 
all  the  while.  *  *  *  It  was  a  top  buggy.  I  think  with  the  side 
curtains  on." 

There  was  also  evidence  that  at  a  point  on  the  highway  over 
which  the  deceased  was  approaching  he  could  have  seen  a  train 
coming  from  the  direction  of  the  train  which  struck  him  when  such 
a  train  was  626  feet  from  the  center  of  the  crossing.  The  next 
point  at  which  the  train  would  become  visible  was  23  feet  from  the 
crossing,  when  it  could  have  been  seen  at  a  distance  of  106  feet. 

From  the  testimony  which  has  been  quoted,  it  will  be  observed 
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that  there  is  no  evidence  whatever  of  the  exercise  of  any  degree  of 
care  on  the  part  of  the  persons  in  the  bnggj,  unless  it  is  to  be  found 
in  the  statement  that  tlie  gait  of  the  horse  was  decreased  from  a 
trot  to  a  walk  as  the  buggy  approached  the  track.  Mr.  ConkKn 
does  not  say  that  he  saw  either  of  the  occupants  of  the  vehicle,  so 
that  we  are  left  wholly  in  the  dark  as  to  what  they  actually  did, 
except  to  reduce  the  speed  of  the  horse.  The  exercise  of  due  care 
required  the  deceased,  under  the  circumstances,  to  look  and  listen 
for  an  approaching  train,  and  the  mere  fact  that  the  stationary  sig- 
nal bell  was  not  ringing  did  not  relieve  him  of  the  imputation  of 
negligence  if  he  failed  to  exercise  this  degree  of  care.  {Rodrian 
V.  iT.  r;,  N.  n.  &  H,  R.  R.  Co.,  125  N.  Y.  526.)  "in  case  of  a 
death  accident  at  a  railroad  crossing,"  says  Andrews,  J.,  in  the  case 
cited,  "  it  must  often  happen  that  the  circumstances  immediately 
preceding  it  and  the  acts  and  conduct  of  the  deceased  are  left  in 
great  obscurity.  But  the  rules  of  law  governing  the  right  of  recov- 
ery are  the  same  as  in  other  cases,  although  slighter  evidence  of 
compliance  with  the  duty  cast  upon  a  plaintiff  might  be  deemed 
BufBcient  than  where  the  injured  person  was  alive  and  competent  to 
testify." 

While  the  absence  of  contributory  negligence  need  not  be  estab- 
lished by  direct  evidence,  but  may  rest  upon  inferences  properly 
drawn  from  the  surrounding  facts  and  circumstances,  an  inference 
of  due  care  cannot  be  based  solely  upon  the  presumption  that  the 
person  whose  life  is  exposed  to  danger  will  adopt  proper  means 
to  protect  himself.  Such  is  the  established  rule  in  this  State. 
(  Wuoirowahi  v.  Z.  S.  <&  M.  S.  R.  Co.,  124  N.  Y.  420.)  A  differ- 
ent rule  prevails  in  the  Federal  courts.  (See  Baltimore  <&  Potoinac 
R.  R.  V.  Lcmdrigan,  191  U.  S.  461.) 

In  the  present  case,  unless  we  are  prepared  to  say  that  the  mere 
change  in  the  gait  of  the  horse  from  a  trot  to  a  walk  as  the  buggy 
approached  the  crossing  warrants  the  inference  that  the  deceased 
looked  and  listened  for  the  approaching  train,  it  is  manifest  that  the 
plaintiffs  failed  to  sustain  the  burden  which  the  law  put  upon  them 
of  establishing  freedom  from  contributory  negligence  on  the  part  of 
the  deceased.  In  my  opinion,  the  fact  proved  does  not  justify  the 
inference  necessary  to  make  out  the  plaintiffs'  cause  of  action.  A 
momentary  halt  within  twenty-three  feet  of  the  track,  or  a  glance 
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wlien  the  buggy  reached  that  spot  in  the  direction  from  which  the 
train  was  approacliing  would  have  averted  the  accident.  To  my 
mind,  the  evidence  indicates  that  the  occupants  of  the  buggy  drove 
onto  the  crossing  confident  in  their  safety,  because  of  the  silence  of 
the  stationary  signal  bell,  and  without  the  observance  of  that  care 
which  the  law  imposed  upon  them,  notwithstanding  the  omission  of 
the  signal. 
For  these  reasons  I  think  the  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Abel  Crook,  as 
Sole  Acting  Executor,  etc.,  of  William  A.  Stuart,  Deceased, 
and  The  Brooklyn  Masonic  Guild,  a  Corporation  Duly  Organ- 
ized under  the  Laws  of  the  State  of  New  York,  the  Residuary 
Legatee  under  Said  Will,  Respondents,  v.  James  L.  Wells, 
President,  and  Others,  Commissioners  of  Taxes  and  Assessments, 
Constituting  the  Board  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

Tfie  Brooklyn  Masonic  Ouild  is  not  exempt  from  taxation  —  a  legacy  to  a  corpora- 
tion exempt  from  taxation  is  subject  to  tax  while  in  the  Jiands  of  the  executor  — 
an  assessment  a^gainst  an  "executor  and  trustee"  is  valid  against  the  executor 
where  t/ie  will  creates  no  trust. 

The  act  incorporating  the  Brooklyn  Masonic  Guild  provides,  "the  said  corpora- 
tion is  formed  and  hereby  authorized  to  acquire,  construct,  maintain  and 
manage  a  hall,  temple,  or  other  building  within  the  borough  of  Brooklyn, 
New  York  city,  for  the  use  of  masonic  bodies  and  other  fraternal  associations 
and  benevolent  organizations,  and  for  social,  benevolent  and  charitable  pur- 
poses, and  generally  to  promote  and  cherish  the  spirit  of  brotherhood  amon^ 
the  members  thereof." 

Tiie  act  also  gives  the  corporation  the  powers  and  subjects  it  to  the  liabilities 
given  and  imposed  by  the  General  Corporation  Law  (Laws  of  1892,  chap.  687, 
as  amd.)  so  far  as  the  same  are  not  inconsistent  with  the  act  of  incorporation. 

Subdivision  7  of  section  4  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by- 
La  ws  of  1897,  chap.  371)  provides:  "The  real  property  of  a  corporation  or 
association  organized  exclusively  for  the  moral  or  mental  improvement  of  men 
or  women,  or  for  religious,  bible,  tract,  charitable,  benevolent,  miasionaiy, 
hospital,  infirmary,  educational,  scientific,  literary,  library,  patriotic,  historical 
or  cemetery  purposes,  or  for  the  enforcement  of  laws  relating  to  childrea  or 
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animals,  or  for  two  or  more  such  purposes,  and  used  exclusively  for  carrying 
out  thereupon  one  or  more  of  such  purposes,  and  the  personal  property  of  any 
such  corporation  shall  be  exempt  from  taxation,"  and  that  *'  no  such  corpora- 
tion or  association  shall  be  entitled  to  any  such  exemption  if  any  officer,  mem- 
ber or  employe  thereof  shall  receive  or  may  be  lawfully  entitled  to  receive  any 
pecuniary  profit  from  the  operations  thereof,  except  reasonable  compensation 
for  services  in  effecting  one  or  more  of  such  purposes,  or  as  proper  beneficia- 
ries of  its  strictly  charitable  purposes/' 

Ekld,  that  the  corporation  did  not  come  within  subdivision  7  of  section  4  of  the 
Tax  Law,  as,  under  its  charter,  it  might  use  its  property  for  other  purposes 
than  those  mentioned  in  the  subdivision,  and  for  the  further  reason  that  it  did 
not  appear  that  the  association  might  not  lawfully  give  to  its  officers,  members 
or  employees  the  pecuniary  profit  prohibited  by  said  subdivision; 

That  a  statement  that  "no  officer,  member  or  employee  thereof  receives  or  is 
entitled  to  receive  any  pecuniary  profit  from  the  operations  thereof,"  did  not 
bring  the  case  within  that  portion  of  subdivision  7  providing  that  such  persons 
should  not  be  "  lawfully  entitled  to  receive"  any  such  profits. 

Under  section  2721  of  the  Code  of  Civil  Procedure,  providing  that  an  executor 
shall  retain  the  testator*s  personal  property  in  his  hands  for  the  period  of  one 
year  from  the  time  when  the  letters  testamentary  were  granted,  and  section  8 
of  the  Tax  Law  providing:  "Every  person  shall  be  taxed  in  the  tax  district 
where  he  resides  when  the  assessment  for  taxation  is  made,  for  all  personal 
property  owned  by  him  or  under  his  control  as  agent,  trustee,  guardian,  execu- 
tor or  administrator,"  an  executor,  during  such  year,  is  taxable  upon  the  testa- 
tor's personal  property  in  his  nands,  although  su^h  personal  property  has  been 
bequeathed  by  the  will  to  a  corporation  whose  personal  property  is  exempt 
from  taxation. 

The  fact  that  the  assessment  is  in  form  against  the  "  executor  and  trustee,"  and 
that  the  will,  although  it  referred  to  the  testator's  appointees  as  "  executors 
and  trustees,"  did  not,  in  fact,  create  a  trust,  does  not  invalidate  the  assessment, 
particularly  where  this  objection  is  urged  only  as  to  a  portion  of  the  assessment. 

Appeal  by  the  defendants,  James  L.  Wells,  president,  and  others, 
commissioners  of  taxes  and  assessments,  constituting  the  board  of 
taxes  and  assessments  of  the  city  of  New  York,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Terra  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  27th 
day  of  November,  1903,  denying  the  defendant's  motion  to  quash 
or  supersede  a  writ  of  certiorari  theretofore  issued  to  review  the 
assessment  of  the  personal  estate  of  William  A.  Stuart,  deceased. 

George  S.  Coleman  \E,  Crosby  Kindleherger  with  him  on  the 
brief],  for  the  appellants. 

Samuel  Crook^  for  the  respondents. 
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Woodward,  J. : 

William  A.  Stuart  died  September  30,  1902,  leaving  a  last  will 
and  testament,  in  wliich  he  disposed  of  a  personal  estate  appraised 
at  $201,382.36.  His  will  was  admitted  to  probate  in  the  county  of 
Kings  on  the  9th  day  of  February,  1903,  letters  testamentary  being 
granted  to  Abel  Crook  on  the  same  day,  Mr.  Crook  previously  and 
on  the  23d  day  of  October,  1902,  having  been  appointed  temporary 
administrator.  In  1903  the  personal  estate  of  the  deceased,  in  the 
hands  of  Mr.  Crook,  was  assessed  in  the  sum  of  $200,000.  There- 
after Mr.  Crook  as  executor,  and  on  behalf  of  the  Brooklyn  Masonic 
Guild,  residuary  legatee  under  the  will  of  Mr.  Stuart,  made  applica- 
tion to  the  board  of  taxes  and  assessments  to  have  the  assessment 
corrected,  the  theory  being  that  under  the  will  the  entire  residuary 
estate  of  Mr.  Stuart  vested  in  the  Brooklyn  Masonic  Guild  as  of 
the  date  of  Mr.  Stuart's  death,  and  that  under  the  provisions  of  the 
Tax  Law  (Laws  of  1896,  chap.  908,  §  4,  subd.  7,  as  arad.  by  Laws 
of  1897,  chap.  371)  the  personal  property  of  the  said  Brooklyn 
Masonic  Guild,  organized  exclusively  for  charitable  and  benevo- 
lent purposes,  was  exempt  from  taxation ;  that  when  the  legacy 
vested  in  that  corporation  it  became  the  owner  thereof,  and  only 
the  beneficial  enjoyment  of  the  fund  was  postponed  to  a  future 
date;  that  under  those  circumstances  the  holding  of  the  entire 
property  of  the  estate  by  Mr.  Crook,  on  the  second  Monday  of 
January,  in  his  representative  character,  did  not  render  taxable 
that  portion  of  the  fund  which  the  Brooklyn  Masonic  Guild  was 
entitled  to  receive  under  the  terms  of  Mr.  Stuart's  will,  this  sum 
aggregating,  after  the  payment  of  the  debts  and  specific  legacies, 
$85,540.05.  Upon  this  application  the  board  of  taxes  and  assess- 
ments made  a  reduction  of  $47,342.31  on  account  of  certain  stocks 
exempt  from  taxation,  and  fixed  the  assessment  at  $154,000.  The 
relators  obtained  a  writ  of  certiorari  to  review  the  assessment,  and  the 
respondents  made  a  motion  to  quash  or  supersede  the  writ  upon  the 
ground  that  it  appeared  on  the  face  of  the  petition  that  neither  of 
the  relators  had  been  or  would  be  aggrieved  by  the  assessment  com- 
plained of.  The  court  at  Special  Term  denied  the  motion,  and  by 
its  order  reduced  the  assessment  to  the  sum  of  $68,500,  holding  thai 
the  "  residuary  estate  and  personal  property  belonging  to  the  ira- 
ternal  and  charitable  corporation,  the  Brooklyn  Masonic  Guild,  is 
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exempt  from  taxation."  The  relators  do  not  appeal  from  the  order 
fixing  the  amount  of  the  assessment  at  $68,500,  and  by  acquiescing 
in  a  part  of  the  assessment  they  are  hardly  in  a  position  to  urge,  in 
support  of  the  order,  that  the  assessment  was  void  because  of  a  techni- 
cal irregularity  in  the  designation  of  Mr.  Crook  as  "  executor  and 
trustee,"  there  being  in  fact  no  trust  created.  Every  executor  is  a 
trustee ;  the  will  refers  to  the  appointees  of  the  testator  as  "  execu- 
tors and  trustees,"  and  we  are  of  opinion  that  there  is  no  merit  in 
this  objection  to  the  form  of  the  assessment,  particularly  as  the 
relators  do  not  urge  this  objection  against  a  portion  of  the  assess- 
ment, as  fixed  by  the  court.  The  defendants  appeal  from  the 
order,  and  present  the  question  of  law  whether  pei'sonal  property 
held  by  an  executor,  which  would  be  liable  to  assessment  for  tax- 
ation if  bequeathed  to  an  individual,  is  exempt  from  taxation  if 
bequeathed  to  a  benevolent  or  charitable  corporation. 

It  might  be  questioned,  in  passing,  whether  the  petition  sets  out 
facts  sufficient  to  show  that  the  Brooklyn  Masonic  Guild  is  entitled 
to  the  exemption  claimed  under  any  circumstances.  Subdivision  7 
of  section  4  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by 
Laws  of  1897,  chap.  371)  provides  that  "  the  real  property  of  a  cor- 
poration or  association  organized  exclusively  for  the  moral  or  men- 
tal improvement  of  men  or  women,  or  for  religious,  bible,  tract, 
charitable,  benevolent,  missionary,  hospital,  infirmary,  educational, 
scientific,  literary,  library,  patriotic,  historical  or  cemetery  purposes, 
or  for  the  enforcement  of  laws  relating  to  children  or  animals,  or  for 
two  or  more  such  purposes,  and  used  exclusively  for  carrying  out 
thereupon  one  or  more  of  such  purposes,  and  the  personal  property 
of  any  such  corporation  shall  be  exempt  from  taxation."  A  copy  of 
the  act  incorporating  the  Brooklyn  Masonic  Guild  is  made  a  part  of 
the  moving  papers,  and  this  act  provides  that "  the  said  corporation  is 
formed  and  hereby  authorized  to  acquire,  construct,  maintain  and 
manage  a  hall,  temple,  or  other  building  within  the  borough  of 
Brooklyn,  New  York  city,  for  the  use  of  masonic  bodies  and  other 
fraternal  associations  and  benevolent  organizations,  and  for  social, 
benevolent  and  charitable  purposes,  and  generally  to  promote  and 
cherish  the  spirit  of  brotherhood  among  the  members  thereof." 
(Laws  of  1902,  chap.  481,  §  1.)  And  by  the  provisions  of  section  6 
of  this  act  the  corporation  is  given  the  powers  and  made  subject  to 
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the  liabilities  of  the  General  Corporation  Law,  60  far  as  the  same 
are  not  inconsistent  with  the  act.  By  section  11  of  the  General 
Corporation  Law  (Laws  of  1892,  chap.  687,  as  amd.  by  Laws  of 
1895,  chap.  672),  corporations  are  given  very  broad  general  powers, 
particularly  in  subdivision  5,  and  we  find  nothing  in  the  act  which 
limits  the  Brooklyn  Masonic  Guild  exclusively  to  the  purposes  pre- 
scribed by  the  statute  as  a  condition  of  exemption  from  taxation. 
That  the  Legislature  intended  to  limit  the  scope  of  the  exemption 
strictly  is  evidenced  by  the  further  provision  of  subdivision  7  of  sec- 
tion 4  of  the  Tax  Law  (as  amd.  supra),  that  "no  such  corporation 
or  association  shall  be  entitled  to  any  such  exemption  if  any  officer, 
member  or  employe  thereof  shall  receive  or  may  be  lawfully  enti- 
tled to  receive  any  pecuniary  profit  from  the  operations  thereof, 
except  reasonable  compensation  for  services  in  effecting  one  or 
more  of  such  purposes,  or  as  proper  beneficiaries  of  its  strictly 
charitable  purposes;  or  if  the  organization  thereof,  for  any  such 
avowed  purposes,  be  a  guise  or  pretense  for  directly  or  indirectly 
making  any  other  pecuniary  profit  for  such  corporation  or  associa- 
tion, or  for  any  of  its  members  or  employes,  or  if  it  be  not  in 
good  faith  organized  or  conducted  exclusively  for  one  or  more  of 
such  purposes."  Under  the  charter  this  building  to  be  erected  by 
the  Brooklyn  Masonic  Guild  is  not  to  be  used  exclusively  for  the 
purposes  set  forth  in  subdivision  7  of  section  4  of  the  Tax  Law 
(as  amd.  supra),  but  it  may  be  used  by  "  masonic  bodies  and 
other  fraternal  associations,"  and  "  for  social,  benevolent  and 
charitable  purposes."  It  may,  in  the  discretion  of  the  board  of 
directors,  so  far  as  the  provisions  of  the  statute  regulate  the  matter, 
be  used  entirely  for  social  purposes,  for  dances,  receptions,  etc. ;  it 
may  be  used  by  the  Benevolent  Order  of  Elks  or  the  Catholic 
Mutual  Benefit  Association  or  any  one  of  the  hundreds  of  such 
orders  for  lodge  purposes  and  social  functions,  while  the  law 
requires,  as  a  condition  of  tax  exemptions,  that  the  corporation  shall 
be  "organized  exclusively"  for  the  purposes  enumerated  in  the 
statute,  and  that  it  shall  be  "  used  exclusively  for  carrying  out 
thereupon  one  or  more  of  such  purposes,"  and  among  these  pur- 
poses there  is  no  mention  of  fraternal  associations  or  social  func- 
tions of  any  kind.  It  is  true  that  the  petition  alleges  that  "  no 
officer,  member  or  employee  thereof  receives  or  is  entitled  to  receive 
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any  pecuniary  profit  from  the  operations  tliereof,"  but  the  statute 
requires  that  they  shall  not  be  "lawfully  entitled  to  receive"  any 
such  profit,  and  it  can  hardly  be  said  that  under  the  provisions  of 
the  charter  of  the  Brooklyn  Masonic  Guild  such  a  profit  might  not 
be  lawfully  given  to  the  association  or  its  officers,  members  or 
employees. 

But  assuming  that  the  Brooklyn  Masonic  Guild,  with  a  charter 
broad  enought  to  permit  it  to  give  or  rent  its  building  to  an  athletic 
association,  is  entitled  to  exemptions  upon  its  personal  property,  ia 
there  any  justification  for  holding  that  it  is  entitled  to  such  exemp- 
tion upon  a  legacy  which  is  still  lawfully  in  the  hands  of  the  execu- 
tor of  the  decedent's  estate  ?  Section  3  of  the  Tax  Law  provides 
that  "  all  real  property  within  this  State,  and  all  personal  property 
situated  or  owned  within  this  State,  is  taxable  unless  exempt  from 
taxation  by  law."  Personal  property  situated  or  owned  within  the 
State  is  subject  to  taxation,  unless  it  can  be  shown  that  the  par- 
ticular property  is  exempt,  and  by  the  provisions  of  section  8  of 
the  Tax  Law  "  every  person  shall  be  taxed  in  the  tax  district  where 
he  resides  when  the  assessment  for  taxation  is  made,  for  all  personal 
property  owned  by  him  or  under  his  control  as  agent,  trustee, 
guardian,  executor  or  administrator."  There  is  no  question  that 
Mr.  Crook  had  lawfully  in  his  possession  at  the  time  of  making  the 
assessment  in  question  $154,000  worth  of  personal  property  which 
was  subject  to  taxation  in  this  State ;  it  was  property  on  which  the 
decedent  would  have  been  liable  to  pay  taxes  had  he  been  living, 
and  the  law  retaining  this  property  in  the  hands  of  the  executor 
for  a  period  of  one  year  from  the  time  of  granting  letters  testa- 
mentary (Code  Civ.  Proc.  §  2721),  no  reason  suggests  itself  why 
section  8  of  the  Tax  Law  requiring  an  assessment  on  "  all  personal 
property  owned  by  him,  or  under  his  control  as  agent,  trustee, 
guardian,  executor  or  administrator,"  should  not  be  given  effect 
It  is  true,  as  suggested  in  some  of  the  adjudicated  cases,  that  the 
provision  of  section  2721  of  the  Code  of  Civil  Procedure  that  no 
legacy  shall  be  paid  by  an  executor  until  after  the  expiration  of  one 
year  is  a  mere  rule  of  convenience,  and  does  not  determine  the  time 
of  vesting  of  a  legacy ;  but  it  is  equally  time  that  the  State  has  a 
perfect  right  to  determine  the  terms  upon  which  property  may 
be  transferred,  and  it  has  an  undoubted  right  to  determine  at 
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what  time  tlie  State  will  relinquish  its  right  to  tax  any  kind  of 
property. 

Personal  property  owned  by  the  individual,  and  not  specially 
exempt,  is  subject  to  taxation.  "When  that  individual  dies  and 
leaves  property  to  be  distributed  under  a  will,  the  State  provides 
that  it  shall  remain  in  the  possession  of  the  executor  or  adminis- 
trator for  a  period  of  one  year,  and  it  requires  that  such  property 
under  the  control  of  an  executor  or  administrator  shall  be  subject  to 
taxation,  the  same  as  though  the  testator  had  remained  alive.  When 
the  period  of  administration  is  at  an  end  ;  when  the  property  lias 
been  lawfully  transferred  to  those  who  have  been  designated  as 
beneficiaries  under  the  will,  it  becomes  subject  to  the  law  governing 
such  property.  If  it  goes  into  the  hands  of  a  corporation  which  is 
entitled  to  exemptions,  it  becomes  exempt ;  if  into  the  hands  of  an 
individual  or  corporation  not  entitled  to  exemptions,  then  it  mnst 
continue  to  share  in  the  public  burdens,  but  during  the  time  that 
the  law  holds  the  fund  in  the  custody  of  the  executor  or  adminis- 
trator it  is  entitled  to  no  exemptions.  The  title  to  the  property 
may  vest  at  the  time  of  the  testator's  death ;  it  undoubtedly  does, 
but  so  long  as  it  is  lawfully  in  the  control  of  the  executor  or  admin- 
istrator it  is  subject  to  the  provisions  of  sections  8  and  32  of  the 
Tax  Law,  and  must  continue  to  bear  the  burdens  to  which  it  was 
subject  as  the  property  of  the  testator.  This  is  the  clear  and  unam- 
biguous language  of  the  law,  which  should  not  be  strained  in  con- 
struction for  the  purpose  of  relieving  beneficiaries  of  that  measure 
of  burden  which  all  property,  in  the  absence  of  special  considera- 
tions of  a  public  nature,  should  properly  bear.  The  testator  not 
having  directed  that  the  fund  be  paid  over  in  a  shorter  time  than 
that  prescribed  by  section  2721  of  the  Code  of  Civil  Procedure, 
while  the  rights  of  the  beneficiary  became  fixed  as  of  the  time  of 
the  testator's  death,  that  right  was  only  to  have  the  property  deliv- 
ered at  the  end  of  one  year,  and  in  the  meantime  the  Tax  Law  pro- 
vided that  it  should  continue  as  taxable  property  in  the  hands  of 
the  executor.  This  is  eminently  fair  and  just ;  it  is  a  legitimate  con- 
dition imposed  by  the  State  upon  property  in  the  course  of  admin- 
istration, and  beneficiaries  ought  to  be  the  last  persons  to  object  to 
the  payment  of  an  equal  portion  of  the  public  burdens.  We  think 
nothing  in  the  statutes  as  they  appear  to-day  take  this  case  out  of 
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the  rule  laid  down  in  the  case  of  People  v.  Assessors  of  Albcuny 
(40  X.  Y.  154). 

The  order  appealed  from  should  be  reversed  and  the  motion  to 
qnash  the  writ  of  certiorari  should  be  granted. 

All  concurred ;  Hirschberg,  P.  J.,  in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  quash  writ  of  certiorari  granted,  with  ten  dollars  costs. 


Louis  B.  Prahar,  Appellant,  -y.  Rosalie  Tousey,  as  Executrix, 
etc.,  of  Frank  Tousey,  Deceased,  Respondent. 

Fravduleni  representations  to  induce  a  tenant  to  rent  property  for  a  printing  estab- 
lishment  —  tohai  proof  does  not  establish  their  existence  —  statements  made  without 
knowledge  whether  they  are  true  or  not  —  ruie  o/ caveat  emptor  applied  to  a  lessee 
—  when  a  tenant  may  vacate  the  demised  premises  under  the  statute. 

Where  a  party,  for  the  purpose  of  induclDg  another  to  contract  with  him,  states, 
on  his  personal  knowledge,  that  a  material  fact  does  or  does  not  exist,  without 
having  knowledge  whether  the  statement  is  true  or  false  and  without  liaving 
reasonable  grounds  to  believe  it  to  be  true,  he  is  liable  in  fraud,  if  the  state- 
ment is  relied  on  and  is  subsequently  found  to  be  false. 

The  lessee  of  real  property  must  run  the  risk  of  its  condition,  unless  he  has  an 
express  agreement  on  tbe  part  of  the  lessor  covering  that  subject.  The  tenant 
hires  at  his  peril.  A  rule  similar  to  that  of  cawat  emptor  applies  and  throws  on 
the  lessee  the  responsibility  of  examining  as  to  the  existence  of  defects  in  the 
premises  and  of  providing  against  their  ill  effects. 

Chapter  345  of  the  Laws  of  1860,  which  is  now  incorporated  in  the  Real  Property 
Law  (Laws  of  1896,  chap.  547,  §  197),  authorizing  a  tenant  to  vacate  the 
demised  premises  under  certain  circumstances,  does  not  apply  to  a  case  where 
the  defect  on  account  of  which  the  tenant  vacates  the  premises  existed  when 
the  lease  was  made  and  no  fraud  or  misrepresentation  is  shown  on  the  part  of 
the  landlord,  or  when  it  results  from  the  neglect  of  the  tenant  to  make  ordi- 
nary repairs,  or  from  deterioration  due  to  the  ordinary  use  by  the  tenant. 

A  tenant,  who  hired  premises  for  use  as  a  printing  establishment,  removed  there- 
from prior  to  the  expiration  of  the  term  owing  to  the  fact  that  the  public 
authorities  of  the  city  in  which  the  leased  building  was  located  limited  the 
speed  of  the  printing  presses  upon  the  ground  that  the  vibration,  engendered 
when  the  presses  were  operated  at  tuU  speed,  endangered  the  building. 

The  lessor  then  brought  an  action  against  the  lessee  to  recover  rent  under  the 
lease.    The  lessee  interposed  an  answer  alleging  that  he  was  induced  to  enter 
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into  the  lease  bj  the  fraudulent  representations  of  the  lessor  to  him  that  the 
building  was  adequate  for  the  use  to  which  he  intended  to  devote  it. 
Beid^  after  a  consideration  of  the  evidence  adduced  at  the  trial,  that  a  verdict 
rendered  against  the  lessor  on  the  issues  of  fraud  was  not  supported  by  the 
evidence. 

Appeal  by  tlie  plaintiff,  Louis  B.  Prahar,  from  a  judgment  of  tlie 
Supreme  Court,  nominally  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of  July, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  24:th  day  of  June,  1903,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

John  E,  Brodshy^  for  the  appellant. 

James  M.  Ilunty  for  the  respondent. 

Woodward,  J. ; 

On  the  11th  day  of  December,  1900,  the  plaintiff  as  the  owner  oi 
a  factory  building  at  124  to  130  Pearl  street,  borough  of  Brooklyn, 
entered  into  a  written  contract  with  the  defendant's  husband,  Frank 
Tousey,  by  the  provisions  of  which  the  plaintiff  leased  to  the  said 
Frank  Tousey  certain  floors  of  the  factory  building,  to  be  used  as  a 
printing  office,  for  a  period  of  five  years  from  the  Ist  day  of  Febru- 
ary, 1901.  Mr.  Tousey  began  moving  his  printing  office  in  Janu- 
ary, 1901,  and  was  fully  installed  and  had  been  operating  his  plant 
for  several  weeks  before  the  close  of  the  month  of  February,  at 
which  time,  by  order  of  the  department  of  buildings,  he  w^as  com- 
pelled to  stop  running  his  presses,  this  order  being  subsequently 
modified  so  that  a  portion  of  the  presses  were  permitted  to  run, 
some  of  them  at  a  reduced  rate  of  speed.  Matters  remained  in  this 
situation  for  about  one  year  when  Mr.  Tousey,  having  in  the  mean- 
time constructed  a  building  of  his  own,  removed  from  the  plaintiffs 
premises.  Mr.  Tousey  subsequently  died,  and  this  action  is  brought 
against  his  executrix  to  recover  the  rent  due  under  the  terms  of  the 
lease  for  the  months  of  February,  1902,  to  and  including  March, 
1903.  The  answer  alleges  fraud  in  the  inception  of  the  lease  con- 
tract and  the  verdict  of  the  jury  allows  the  plaintiff  $194,  this  being 
evidently  for  a  portion  of  the  month  of  February,  1902,  which  it 
was  conceded  had  not  been  paid  for,  though  occupied  by  Mr. 
Tousey.  This  verdict,  while  nominally  for  the  plaintiff,  is  in  effect 
in  favor  of  the  defendant's  theory  of  fraud  in  the  making  and 
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delivery  of  the  contract,  and  tlie  question  has  been  properly  raised 
whetiier  there  was  evidence  which  entitled  the  defendant  to  go  to 
the  jury  upon  the  question  of  fraud,  and  this  is  the  broad  question 
presented  by  the  plaintiflE's  appeal  from  the  judgment  and  from  the 
order  denying  plaintiffs  motion  for  a  new  trial  upon  the  minutes. 

The  amount  claimed  in  this  action,  something  over  $8,000,  with 
the  unexpired  term  to  be  governed  by  the  decision  in  this  case, 
involving  about  $28,000,  which  fact  was  called  to  the  attention  of 
the  jury  by  the  learned  justice  presiding  at  the  trial,  appeals 
strongly  to  the  absti*act  sense  of  justice,  under  the  facts  appearing 
in  this  case,  and  renders  necessary  a  careful  examination  of  the  evi- 
dence. It  is  important  to  bear  in  mind  that  while  it  seems  hard  to 
impose  a  burden  of  $28,000  upon  Mr.  Tousey's  estate,  for  which 
there  can  be  only  a  partial  return,  under  the  duty  of  the  landlord  to 
make  the  loss  as  small  as  may  be  within  reasonable  limitations,  there 
are  important  considerations  of  public  policy  to  be  borne  in  mind 
in  adjudications  of  this  character.  The  gravamen  of  the  defense  is 
fraud  ;  fraud  is,  in  its  essential  elements,  a  crime,  and  we  ought  not 
lightly  to  convict  a  man  of  fraud  for  the  purpose  of  relieving  others 
of  the  obligations  which  they  have  voluntarily  assumed  in  their 
contracts.  The  law  surrounds  contracts  with  special  protections 
against  interference  even  by  the  sovereign  power,  and  it  is  of  the 
greatest  importance  that  the  mutual  and  lawful  obligations  of  per- 
sons  qualified  to  enter  into  contracts  should  be  observed,  and  that 
they  should  be  construed  and  the  law  administered  within  well- 
defined  rules,  "  not  to  be  varied  in  particular  cases,  but  to  have  one 
rule  for  rich  and  poor,  for  the  favorite  at  court  and  the  countryman 
at  plough."  {Cotting  v.  Kansas  City  Stock  Yards  Co.^  183  U.  S. 
79, 109,  quoting  Cooley  Const.  Lim.  [5tli  ed.]  484,  485.) 

It  is  uniformly  held  in  this  State  that  the  lessee  of  real  property 
must  run  the  risk  of  its  condition,  unless  he  has  an  express  agree- 
ment on  the  part  of  the  lessor  covering  that  subject.  The  tenant 
hires  at  his  peril,  and  a  rule  similar  to  that  of  caveat  emptor  applies 
and  throws  on  the  lessee  the  responsibility  of  examining  as  to  the 
existence  of  defects  in  the  premises  and  of  providing  against  their 
ill  effects.  {Franklin  v.  Brown,  118  N.  Y.  110,  115.)  Tiie  same 
case  cites,  apparently  with  approval,  O'Brien  v.  Capwell  (59  Barb. 
497,  504),  to   the  effect  that  "as   between   landlord  and  tenant, 
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*  *  *  when  there  is  no  fraud  or  false  representations  or  deceit, 
and  in  the  absence  of  an  express  warranty  or  covenant  to  repair, 
that  tliere  is  no  implied  covenant  that  the  demised  premises  are  suit- 
able or  fit  for  occupation,  or  for  the  particular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  in  a  safe  condition  for 
use/'  (See  Daly  v.  Wise,  132  N.  Y.  306.)  The  learned  jostioe 
presiding,  in  harmony  with  this  rule,  charged  the  jury  that  as  the 
lease  contained  no  covenants  in  respect  to  the  condition  or  adapta- 
bility of  the  premises,  they  could  not  find  for  the  defendant  upon 
anything  contained  in  tlie  contract,  but  submitted  to  them  the  ques- 
tion whether  there  was  fraud  in  the  negotiations  looking  to  the 
execution  and  delivery  of  the  lease,  and  the  question  presented  is 
whetlier  the  evidence  justifies  such  a  submission. 

The  defendant's  theory,  as  set  forth  in  her  answer,  was  that  Frank 
Tousey  was  engaged  in  operating  a  printing  establishment  in  the 
borough  of  Manhattan ;  that  he  was  obliged  to  use  heavy  presses, 
to  be  operated  at  a  high  rate  of  speed ;  that  this  fact  was  known  to 
the  plaintiff  at  the  time  of  entering  into  the  contract;  that  the 
plaintiff  examined  the  machinery  and  plant  "  for  the  purpose  of 
discovering  and  advising  the  said  Frank  Tousey  as  to  whether  or 
not  the  buildings  Nos.  124  to  130  .Pearl  street  in  the  borough 
of  Brooklyn,  were  sufficiently  strong  to  carry  the  said  machin- 
ery while  the  same  was  in  operation,  and  to  operate  which  the 
plaintiff  was  to  furnish  the  power  as  specified  in  the  said  lease;" 
that  after  making  the  examination  the  "  plaintiff  represented  to  said 
Frank  Tousey  that  the  premises  Nos.  124  to  130  Pearl  Street  in  the 
borough  of  Brooklyn  were  sufficiently  strong  to  carry  the  plant  and 
machinery  of  the  said  Frank  Tousey,  and  to  permit  of  the  operation 
of  the  same ;  and  the  said  Frank  Tousey,  upon  receiving  such  repre- 
sentations and  relying  thereupon,  entered  into  the  lease  hereinbefore 
referred  to ; "  that  the  said  Frank  Tousey  moved  into  the  plaintiff's 
premises,  placed  his  machinery,  etc.,  and  that  the  building  proved 
to  be  too  weak  to  support  such  machinery  when  operated  at  tlie 
high  rate  of  speed  demanded  by  his  business;  that  the  "representa- 
tions made  to  the  said  Fmnk  Tousey  as  hereinbefore  set  forth,  were 
vital  to  the  transaction,  and  were  made  with  the  intent  that  said 
Frank  Tousey  should  act  upon  the  same ;  that  said  Frank  Tousey 
did  act  upon  the  same,  and  that  they  were  false  and  were  known  to 
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the  plaintiff  to  be  false,  and  said  Frank  Tousey  was  injured  thereby." 
The  answer  further  alleges  the  removal,  and  sets  up  a  counterclaim 
for  the  expense  necessary  in  such  removal,  but  this  was  not  strongly 
urged,  and  the  charge  of  the  learned  justice  presiding  practically 
took  that  question  from  the  jury.  If  the  allegations  of  tlie  answer 
were  true,  if  there  was  evidence  from  which  the  jury  might  prop- 
erly draw  the  inference  that  the  plaintiff,  with  intent  to  deceive 
and  mislead  Mr.  Tousey,  represented  that  the  building  and  the 
premises  demised  were  adequate  for  the  purpose,  and  that  Mr. 
Tousey  entered  into  the  contract  relying  entirely  upon  these  repre- 
sentations, and  these  representations,  made  upon  the  personal  knowl- 
edge of  the  plaintiff,  proved  to  be  false,  the  judgment  might  rest 
upon  solid  foundation  ;  but  we  read  the  record  in  vain  for  evidence 
supporting  these  material  allegations.  The  nearest  approach  to  evi- 
dence to  support  the  allegations  of  the  answer  is  found  in  the  testi- 
mony of  St.  Clair  Tousey,  a  brother  and  employee  of  the  late  Frank 
Tousey.  He  testifies  that  in  the  latter  part  of  November,  1900,  he 
and  his  brother,  the  lessee,  visited  the  demised  premises ;  that  the 
plaintiff  and  Mr.  Blank,  the  plaintiff's  foreman  in  the  factory,  which 
occupied  the  lower  floors,  were  present,  and  that  during  the  con- 
versation the  witness,  who  is  a  stranger  to  the  contract,  explained  to 
Mr.  Blank  that  they  had  heavy  presses,  and  asked  him  about  the 
strength  of  the  floors,  and  that  Mr.  Blank  replied,  "  Mr.  Tousey, 
these  floors  are  strong  enough  to  hold  your  presses,"  and  that  Mr. 
Blank  further  said,  "  We  have  a  very  heavy  machine  on  the  top 
floor,"  and  asked  the  witness  to  go  up  and  look  at  it,  but  the  wit- 
ness declined,  saying  that  he  did  not  think  it  necessary  as  long  as 
he  thought  the  floors  were  strong  enough.  On  his  cross-examina- 
tion Mr.  Tousey  says  that  on  the  "  day  that  I  and  my  brother 
went  over  in  the  month  of  November,  when  I  say  my  brother 
called  upon  Mr.  Prahar,  I  had  no  conversation  with  Mr.  Prahar. 
I  addressed  no  conversation  to  Mr.  Prahar  at  all.  The  conversation 
I  testified  to  was  with  Blank.  This  conversation  took  place  on 
the  third  floor  of  Prahar's  building."  It  thus  appears  that  aside 
from  the  general  statement  of  this  witness  that  all  four  were 
present  at  the  time  of  this  alleged  conversation,  there  is  no 
evidence  that  either  Mr.  Prahar  or  Frank  Tousey  heard  this 
alleged  declaration  of  Mr.  Blank   that  ^' these  floors  are  strong 
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enough  to  hold  your  presses."  This  is  the  only  direct  evidence  in 
the  case  of  any  representations  on  the  part  of  any  one  that  this 
building  was  adapted  to  the  uses  for  which  Frank  Tousey  rented  the 
premises.  Both  Mr.  Blank  and  Mr.  Prahar  positively  dispute  Mr. 
Tousey  in  respect  to  the  presence  of  the  plaintiff  at  this  time,  but 
we  nmst  assume  that  the  jury  has  resolved  this  point  in  favor  of  the 
defendant.  There  is,  however,  no  contradiction  of  the  testimony  of 
both  the  plaintiff  and  Mr.  Blank  that  the  latter  was  the  foreman  of 
the  plaintiff's  factor}',  and  had  no  authority  whatever  to  deal  with 
the  plaintiff's  real  property,  and  the  verdict  in  this  case  rests  upon 
the  testimony  that  in  a  conversation  between  St.  Clair  Tousey  and 
Mr.  Blank,  neither  of  whom  had  any  legal  interest  in  the  contract 
or  the  premises,  the  latter  stated,  not  that  the  building  was  safe  for 
the  purposes  for  which  Frank  Tousey  desired  it,  but  that  the  "floors 
are  strong  enough  to  hold  your  presses."  There  is  not  the  slightest 
evidence  to  show  that  the  attention  of  either  the  plaintiff  or  Frank 
Tousey  was  called  to  this  conversation  between  St.  Clair  Tousey 
and  Mr.  Blank,  which  might  easily  have  been  carried  on  without 
attracting  attention  between  the  contracting  parties.  But  assuming 
that  all  four  persons  were  present  and  heard  the  conversation  alleged, 
was  the  plaintiff  in  this  action  bound  to  dispute  the  mere  opinion  of 
Mr.  Blank  that  the  "floors  are  strong  enough  to  hold  your  presses!" 
There  is  no  evidence  that  the  plaintiff  knew  of  the  inherent  defects 
in  the  building  generally,  which  made  it  unfit  for  the  operation  of 
the  presses  of  tlie  lessee,  and  the  undisputed  evidence  is  that  the 
floors  were  strong  enough  to  hold  the  presses,  and  that  they  did  hold 
them  for  a  period  of  over  one  year,  during  five  or  six  weeks  of 
which  time  they  were  operated  at  full  speed,  or  at  least  at  the  speed 
wliich  the  lessee  saw  fit  to  use,  and  during  the  remainder  of  the  time 
a  portion  of  the  presses  were  operated  at  full  speed,  while  others 
were  required  to  be  reduced  in  motion.  But  they  all  remained 
there,  and  the  floor  held  them  for  over  one  year,  and  there  is  no  evi- 
dence that  it  would  not  have  held  them  for  the  entire  term.  It  was 
only  because  of  the  vibrations  produced  in  the  building  generally, 
and  wliich  endangered  the  structure,  that  the  public  authorities,  at 
the  request  of  the  plaintiff,"  examined  the  building  and  ordered  the 
limitations  upon  the  lessee,  who  covenanted  in  his  lease  to  "  make 
all  repairs  to  the  demised  premises  at  his  own  cost  and  expense  and 
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will  comply  with  all  orders,  regulations,  ordinances,  rules,  &c.,  of 
any  department  or  board  of  the  City  of  New  York,"  etc.  The 
statement  of  Mr.  Blank,  under  the  circumstances  developed  by  the 
evidence,  is  the  only  one  made  by  any  one  who  by  any  possibility 
<x>iild  be  said  to  represent  the  plaintiff  in  reference  to  the  demised 
premises.  There  is  not  a  particle  of  evidence  that  either  the  plain- 
tiff or  Mr.  Blank  knew  or  had  reason  to  believe  that  the  building 
was  not  strong  enough  to  support  the  amount  of  machinery  which 
St.  Clair  Tonsey  says  he  described  to  Mr.  Blank,  and  the  fact  that 
the  plaintiff  occupied  personally  the  lower  floors,  and  permitted  the 
machinery  to  be  operated  without  protest  for  five  or  six  weeks,  is 
persuasive  Evidence  that  he  had  confidence  in  the  building,  and  did 
not  believe  that  it  would  fall  down  about  his  own  ears. 

The  undoubted  rule  is  that  where  a  party,  for  the  purpose  of 
inducing  another  to  contract  with  him,  states,  on  his  personal  knowl- 
edge, that  a  material  fact  does  or  does  not  exist,  without  having 
knowledge  whether  the  statement  is  true  or  false,  and  without  hav- 
ing reasonable  grounds  to  believe  it  to  be  true,  he  is  liable  in  fraud,  if 
the  statement  is  relied  on  and  is  subsequently  found  to  be  false, 
^though  he  had  no  actual  knowledge  of  the  untruth  of  the  state- 
ment. {Daly  V.  Wise^  sujpraj  312,  and  authorities  there  cited.)  But 
^raud  is  an  affirmative  defense,  and  must  be  proved  (Chamberlayne's 
Beet  Ev.  [8th  ed.]  308,  and  authorities  there  cited) ;  it  must  be  shown 
that  the  plaintiff,  or  his  agent,  made  a  statement  on  his  personal 
knowledge,  without  having  reasonable  grounds  to  believe  it  to  be 
true,  and  that  the  statement  subsequently  proved  to  be  false,  to  the 
injury  of  the  defendant.  It  certainly  does  not  appear  by  the  evi- 
<lence  in  this  case  that  Mr.  Blank  or  the  plaintiff  did  not  have  reason 
to  believe  that  the  "  floors  are  strong  enough  to  hold  your  presses." 
The  building,  so  far  as  the  evidence  shows,  was  strong  enough  to 
hold  other  heavy  machinery  which  Mr.  Blank  offered  to  show ;  it 
was  in  evidence  that  at  the  time  Frank  Tousey  and  his  brother,  the 
witness,  were  present  looking  over  this  building,  there  were  notices 
displayed  upon  the  several  floors,  giving  the  weight  which  the 
several  floors  were  '^^pable  of  sustaining,  the  calculations  being  made 
by  the  department  of  buildings,  and  there  is  no  evidence  that  the 
weight  upon  the  press  floor  was  greater  than  that  authorized,  or  that 
the  plaintiff  had  any  reason,  at  that  time,  to  apprehend  that  the 
App.  Div.— Vol.  XCIII.        33 
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weight  would  be  greater.  St.  Clair  Tousej  testifies  that  when  they 
examined  these  premises  they  looked  at  each  of  the  three  floors,  and 
that  no  one  prevented  them  from  examining  the  place  as  often  as 
they  desired.  The  plaintiflE  testifies  that  at  the  time  of  the  exami- 
nation the  timbers  of  the  building  could  be  seen,  so  that  the  lessee 
had  as  good  an  opportunity  of  judging  of  the  building  as  the  plain- 
tiff, and  it  not  being  shown  that  the  plaintiff  knew  of  any  inherent 
defects  in  the  building,  it  is  difficult  to  understand  how  he  could 
owe  any  duty  to  dispute  the  mere  statement  of  opinion  made  by  the 
foreman  of  his  factory  to  St.  Clair  Tousey  in  the  latter  part  of 
November. 

The  lease  was  not  executed  until  the  eleventh  day  of  December^ 
and  to  give  plausibility  to  the  theory  that  the  plaintiff  had  made  mis- 
representations in  respect  to  the  capacity  of  the  building  St.  Clair 
Tousey  testified  that,  after  the  conversation  above  discussed,  and 
early  in  December,  1900,  "  I  saw  Mr.  Prahar  at  my  brother's  office 
building  in  Union  Square.  I  saw  Mr.  Prahar  and  my  brother  leave 
that  office  together  on  that  day.  It  was  about  noon  time."  Then 
one  Charles  E.  Salmon  was  called  as  a  witness.  He  was  an  employee 
of  Frank  Tousey,  and  he  testified  that  early  in  December,  1900,  the 
plaintiff  came  to  the  printing  office  of  Frank  Tousey  in  company 
with  the  latter  during  the  lunch  hour ;  that  he  was  eating  his  lunch 
on  the  same  floor  as  the  presses,  and  that  the  plaintiff  and  Mr. 
Tousey  passed  around  the  room  among  the  presses,  and  that  the 
witness  heard  plaintiff  say :  "  Yes,  I  know  all  about  machinery,"^ 
and  the  plaintiff  admits :  ^^  I  did  make  the  remark  that  I  knew  all 
about  machinery.  I  do  know  all  about  machinery,  but  know  noth- 
ing about  presses.  There  is  quite  a  difference  between  machinery 
and  the  presses  there.  I  am  in  the  habit  of  running  machinery  in 
my  line  of  business,  but  not  presses."  The  evidence  is  furnished  by 
the  defendant,  and  is  not  disputed,  that  the  presses  were  not  running 
at  this  time,  and  there  is  absolutely  no  evidence  that  the  plaintiflE 
visited  the  printing  establishment  for  the  purpose  of  examining  the 
plant  and  advising  Frank  Tousey,  or  for  any  other  definite  purpose; 
so  far  as  appears  it  may  have  been  mere  idle  curiosity.  There  is 
certainly  no  evidence  in  the  case  that  the  plaintiff  ever  made  any 
misrepresentations  as  to  the  capacity  or  strength  of  the  building  sub- 
sequent to  his  visit  to  the  plant  of  Frank  Tousey,  or  that  Mr.  Blank 
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ever  made  any  such  representations  after  the  original  interview  in 
November,  and  while  there  is  some  additional  testimony  as  to  the 
plaintiffs  visit  to  the  plant  while  it  was  yet  in  the  borough  of  Man- 
hattan, there  is  none  throwing  any  light  upon  the  alleged  represen- 
tations of  the  plaintiff  in  respect  to  his  own  building,  and  the  case 
comes  right  back  to  the  alleged  statement  of  the  plaintiff's  foreman 
to  St.  Clair  Tousey,  and  we  are  clearly  of  opinion  that  this  did  not 
establish  fraud  on  the  part  of  the  plaintiff.  The  contract  was  not 
made  for  at  least  twelve  days  after  this  alleged  conversation  ;  it  makes 
full  provision  for  all  of  the  details  of  the  transaction,  including  an 
arrangement  for  power,  and  so  far  as  we  can  discover  from  the 
evidence  it  was  made  under  such  circumstances  that  the  question 
should  have  been  disposed  of  as  one  of  law,  upon  the  plaintiffs 
motion  for  the  direction  of  a  verdict.  In  Daly  v.  Wise  {aupraj 
312),  where  a  much  stronger  representation  was  conceded  to  have 
been  made  by  an  agent,  the  court  say :  "  It  does  not  appear  that  the 
plumbing  had  not  been  fixed  as  stated,  nor  that  the  statement  that 
'it  was  all  in  good  condition,'  was  made  without  actual  or  supposed 
knowledge  of  its  condition,  nor  that  it  was  made  in  bad  faith,  and 
we  think  the  case  does  not  fall  within  the  principle  of  the  authorities 
last  cited.'' 

The  suggestion  of  the  respondent  that  the  judgment  may  be  sus- 
tained under  the  provisions  of  chapter  345  of  the  Laws  of  1860, 
incorporated  into  section  197  of  the  Real  Property  Law  (Laws  of 
1896,  chap.  547),  is  without  force,  as  the  statute  does  not  apply  to 
a  case  where  the  defect  existed  when  the  lease  was  made  and  no 
fraud  or  misrepresentation  is  shown  on  the  part  of  the  landlord,  or 
when  it  results  from  the  neglect  of  the  tenant  to  make  ordinary 
repairs,  or  from  deterioration  due  to  the  ordinary  use  by  the  tenant. 
{Meserole  v.  Soytj  161  N.  T.  59,  61,  62,  and  authorities  there 
cited.) 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted,  under  the  rule  recognized  in  Sherman  v.  Ludin 
(79  App.  Div.  37). 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Id  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Peteb 
J.  Elting,  as  Trustee  under  the  Last  Will  and  Testament  of 
Abijah  Cdbtiss,  Deceased,  Bespondent. 

Caboline  Cubtiss  Johnson  and  Others,  Appellants. 

TeitamentaTy  trustee — a  decree  on  an  intermediate  aceounting  i$  final  on  the  quedion 
whether  a  dividend  should  be  credited  to  income  or  principal — rtfusal  of  the  trustee 
to  bring  suit  to  correct  an  error  in  such  credit. 

Decrees  approving  the  accounts  filed  by  a  testamentary  trustee  from  time  to  time, 
by  which  accounts  it  appears  that  certain  dividends  received  by  the  trustee 

,  were  treated,  not  as  principal,  but  as  a  part  of  the  income  of  the  trust  fund 
and  were  paid  over  to  the  life  beneficiaries,  are,  while  they  remain  in  force, 
conclusive  against  the  parties  to  the  accountings,  and  also  against  a  remainder- 
man who  was  not  in  being  at  the  time  the  accountings  were  had,  notwithstand- 
ing that  on  a  subsequent  accounting  it  is  adjudged  that  the  dividends  in  ques- 
tion should  have  been  treated  as  principal. 

The  refusal  of  the  trustee,  after  the  rendition  of  the  last-mentioned  decree,  to 
bring  suit  to  recover  from  the  life  beneficiaries  the  dividends  paid  to  them, 
although  he  was  requested  to  bring  such  suit  by  a  life  beneficiary  who  offered 
to  return  the  dividends  which  she  had  received,  does  not  render  the  trustee 
guilty  of  a  devastavit. 

Appeal  by  Caroline  Curtiss  Johnson  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Westchester,  entered  in  said 
Surrogate's  Court  on  the  16th  day  of  February,  1903,  settling  the 
accounts  of  the  trustees  under  the  will  of  Abijah  Curtiss,  deceased. 

James  M.  Hunt^  for  the  appellants. 
Ralph  E.  Prime^  for  the  respondent. 

Jbnks,  J. : 

I  think  that  the  trustee  is  not  chargeable  with  a  devastavit  as  to 
the  real  estate  dividends  received  from  the  Sixth  Avenue  Railroad 
Company.  The  testator  died  in  1888,  and  his  original  executors 
and  trustees  were  succeeded  by  this  trustee  in  1896.  These  real 
estate  dividends  had  been  received  by  him  and  by  his  predecessors 
at  various  times  throughout  a  number  of  years,  had  been  classified 
by  them  as  income  and  had  been  paid  by  them  to  the  life  bene- 
ficiaries. But  upon  the  trustee's  accounting,  in  1901,  the  surrogate 
determined  that  the  dividends  must  be  credited  to  principal,  and 
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tills  was  the  disposition  made  of  the  dividends  thereafter  received. 
After  that  acconnting,  one  of  the  life  beneficiaries  offered  a  check 
to  the  trustee  to  refund  the  dividends  theretofore  paid  to  her  as 
income,  with  a  statement  of  her  reasons  therefor,  and  demanded 
that  the  trustee  should  "  take  such  proceedings  as  may  be  necessary 
to  recover  for  the  estate"  the  dividends  erroneously  paid  to  the 
other  life  beneficiaries,  giving  notice  that  she  and  her  heirs  would 
hold  him  "  personally  responsible  "  for  any  failure  of  recovery.  The 
demand  specified  the  payments  complained  of  as  made  for  a  period 
intervening  September  30,  1892,  and  July  2,  1900.  The  trustee, 
who  had  refused  the  check,  did  not  heed  tlie  demand  and  has 
made  no  effort  to  comply  with  it.  But  in  1898,  and  again  in  1900, 
the  trustee  had  judicial  settlements  of  his  accounts,  wliich  are. 
regarded  as  "final."  {Glover  v.  HoUey^  2  Bradf.  291;  2  Jessup 
Surr.  Pr.  [2d  ed.]  1417  et  seq,)  He  sets  out  therein  all  the 
moneys  "received  from  all  sources,  *  *  *  including  all  real 
estate  dividends  on  the  Sixth  Avenue  Railroad  stock,  and  all  dis- 
bursements and  all  payments,  *  *  *  including  payments  tq 
the  legatees  and  beneficiaries  of  the  trusts  of  the  moneys  received 
from  the  real  estate  dividends  on  the  Sixth  Avenue  Kailroad 
stock,"  and  the  answer  of  the  parties  cited  contained  certain 
objections.  In  each  instance  the  decree  "finally  and  judicially 
settled  and  allowed  such  accounts  so  presented,  and  all  payments 
credited  therein,  as  credited,  and  approved  the  same,  including  the 
payments  stated  therein  during  the  same  period  as  made  of  said  real 
estate  dividends  to  the  legatees  and  beneficiaries,  being  all  thereof 
which  were  received." 

Thus,  it  appears  that  this  claim  of  devastavit  is  based  upon  thq 
refusal  of  the  trustee  to  take  proceedings  to  recover  certain  pay- 
ments made  on  account  of  income,  which  payments  were  embraced 
in  certain  of  his  prior  formal  accountings,  and  were  stated  therein 
as  distributed  to  the  life  beneficiaries,  and  that  such  payments  as  so 
made  had  been  approved  by  judicial  decrees,  which  are  in  full  vigor. 
But  the  parties  to  these  accountings  are  concluded  by  the  decrees* 
(Code  Civ.  Proc.  §  2813.)  The  case  is,  in  principle,  similar  to  Bow- 
ditch  V.  Ayrault  (138  N.  Y.  222).  In  that  case,  the  court,  per 
Peokham,  J.,  say :  "  The  part  payments  made  by  the  trustees  upon 
the  several  past  accountings  made  by  them,  must  remain  unaffected 
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by  our  decision  herein.     Those  accountings  have  been  approved  by 
the  surrogate,  and  must  be  regarded  as  conclusive  upon  all  past 
transactions  and  payments  covered  by  them.     They  form  no  bar, 
however,  to  the  proper  decision  of  the  question  now  presented  as 
to  the  distribution  of  the  property  now  in  the  hands  of  the  trustee." 
(See,  too,  Oill  v.  Brouwer^  37  K.  T.  549 ;  Mutter  of  Denton  v. 
Sanford,  103  id.  607;  Matter  of  Eoyt,  160  id.  607,  618;  AUman 
V.  BofdW,  152  id.  498,  502  et  seq,)     In  Matter  of  Underhia 
(117  N.   Y.  471,  477)  serrible  that  the  amount  of  the  estate  is 
enhanced  by  any  payment  disallowed  by  the  surrogate,  and  that 
when  the  legatee  is  a  party  to  the  accounting,  the  fact  of  over- 
payment is  conclusive  in  any  further  litigation  between  the  execu- 
tor and  legatee  where  it  could  come  in  question.      I  think  that 
the  converse  of  this  proposition  is  equally  true.      In   Wright  v. 
Trustees  of  Methodist  Epis.  Church  (1  Hoff.  Ch.  202,  214)  it  is 
held :    "  The  decree  of  tbe  surrogate  is  absolute  and  final.      The 
remedy  was  an  appeal  to  the  chancellor.     It  has  become  pleadable 
in  every  court  as  the  final  sentence  and  judgment  of  a  competent 
tribunal  upon  every  matter  which  it  professes  to  decide,  and  which 
is  within  the  jurisdiction  of  that  forum.     To  suppose  that  the  65th 
section  of  the  statute  (2  K.  S.  p.  94)  is  confined  to  the  mere  fact  that 
the  payments  have  been  made  —  dispensing  only  with  the  preserva- 
tion of  vouchers,  seems  to  me  inconsistent  with  the  object  of  the 
statute,  and  destructive  of  its  utility.     The  clause  in  question  is 
*  that  the  final  settlement  of  the  executor's  accounts  made  in  the 
mode  prescribed,  shall  be  conclusive  evidence  of  the  following  facts, 
and  no  others.     1st.  That  the  charges  made  in  such  account  for 
monies  paid  to  creditors,  legatees,  next  of  kin,  and  for  necessary 
expenses  ar^  corr^c^.'     This  phrase  cannot  mean  less  than  this  — 
that  the  validity  of  a  debt,  and  the  right  of  a  legatee,  is  as  much 
pronounced  correct,  as  the  fact  of  his  reception  of  the  money .'^ 
All  of  the  parties  now  before  the  court  were  cited  on  these  prior 
accountings  save  the  infant,  Abigail  Johnson.     As  to  such  parties 
the  decrees  are  conclusive.     (Authorities  supra  ;  Matter  of  Tildetij 
98  N.  T.  434,  441.)    And  Abigail,  too,  who  "was  not  then  in  esse^ 
but  is  now  a  remainderman,  is  likewise  concluded.     {Rhodes  v. 
Caswell^  41  App.  Div.  229,  citing  authorities.) 
The  trustee  then  has  the  protection  of  adjudications  that  determine 
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that  the  payments  in  question  were  properly  made  to  the  life  bene- 
ficiaries. If,  in  effect,  he  avail  himself  of  the  force  and  conclusiveness 
of  these  adjudications,  and  refuse  to  act  upon  the  demand  of  one  of 
the  parties  bound  thereby,  can  it  be  said  that  he  is  guilty  of  a  devas- 
tavit ?  I  think  not.  I  think  that  he  is  entitled  to  interpose  those  judi- 
cial settlements  to  any  assertion  upon  this  accounting  of  his  negligence, 
based  upon  his  inaction.  (See  Mutual  Life  Ins,  Co,  of  If.  Y.  v. 
JSckwcmer^  36  Hun,  373;  affd.,  101  N.  Y.  681.)  It  is  not  a  question 
upon  this  appeal  whether  the  adjudications  were  correct  or  other- 
wise, for  in  any  event  they  are  none  the  less  binding  so  long  as 
they  stand  unreversed  and  unimpeached.  {Buffalo  <&  State  Lms 
B.  R.  Co.  V.  Supervisora  of  Erie  County ^  48  N.  Y.  93,  98.)  If,  not- 
withstanding  the  statute  and  the  decisions  explicitly  stating  the  con- 
clusiveness of  such  decrees,  the  trustee  could  be  held  guilty  of  a 
devastavit,  despite  his  invocation  of  the  decrees,  such  a  determina- 
tion would  be  destructive  both  of  the  statute  and  of  the  precedents. 
The  learned  counsel  for  the  appellants  says  that  he  does  not  seek  to 
set  aside  any  decision  made  by  the  surrogate  upon  any  previous 
accounting,  but  asks  only  that  the  principal  of  the  estate,  which  has 
been  depleted  by  erroneous  payments  under  a  mistake  of  fact,  be 
returned.  But  does  not  this  beg  the  question?  In  the  face  of 
these  adjudications,  can  it  be  said  that  the  payments  are  erroneous 
in  the  sense  that  the  tnistee  is  guilty  of  a  devastavit  in  not  seeking 
a  recovery  thereof?  I  do  not  see  that  subdivision  6  of  section  2481 
of  the  Code  of  Civil  Procedure  is  applicable,  inasmuch  as  this  is 
not  an  application  to  open,  vacate,  modify  or  set  aside  the  decrees 
which  are  the  shield  of  the  trustee.  Indeed,  as  I  have  said,  the 
learned  counsel  expressly  states  that  "  these  appellants  did  not  seek 
before  the  surrogate  and  do  not  seek  now  to  set  aside  any  decision 
made  by  the  surrogate  upon  any  previous  accounting." 

The  division  of  the  estate  into  five  separate  trusts  was  embraced 
in  the  previous  accounting.  This  was  objected  to  and  passed  upon 
by  the  surrogate,  and  I  think  that  the  matter  is  now  res  adjvdicala. 
{Authorities  «(^a/  Matter  of  Garth^  10  App.  Div.  100;  Kager 
v.  Brenneman,  47  id.  63 ;  Matter  of  Willets,  112  N.  Y.  289.) 

The  trustee  did  not  unqualifiedly  refuse  to  accept  the  check  of 
refund  tendered  to  him.  It  was  tendered  with  a  proposed  receipt 
leading,  in  part,  "  being  the  amount  of  tlie  real  estate  dividends  from 


Digiti 


ized  by  Google 


520  WARDEN  v.  TESLA. 

Second  Department,  April,  1904.  [Vol.  98. 

the  stock  of  the  Sixth  Avenue  Eailroad  Company,  held  by  estale 
of  Abijah  Curtiss,  erroneously  paid  to  her  as  income,  as  decided  by 
the  Surrogate  in  his  decision  of  January  15th,  1901,  in  the  above 
entitled  matter."  The  trustee  refused  acceptance  on  the  express 
ground  that  he  could  not  sign  the  receipt  and  could  not  accept  the 
check  under  the  terms  of  the  receipt,  for  the  reason  that  the  decree 
of  the  surrogate  had  confirmed  these  payments.  I  think  that  the 
tnistee  was  justified  in  such  refusal.  {Noyea  v.  Wyckoff,  114  N.  Y. 
204,  207.) 
The  decree  of  the  surrogate  should  be  affirmed. 

All  concurred. 

Decree  of  the  Surrogate's  Court  of  Westchester  county  aflirmed« 
with  costs  payable  out  of  the  estate. 


James  S.  Warden,  Kespondent,  v.  Nikola  Tesla,  Appellant. 

ContracCfar  the  saZe  of  land — where  the  price  ia  fixed  by  tJie  acreage,  it  i»  determined 
by  the  actual,  not  the  paper  acreage  —  the  admission  of  proof  as  to  the  paper  acre- 
age by  one  party  entitles  the  other  to  give  like  proof  . 

Where  a  contract  provides  that  the  sum  of  twenty -five  dollars  an  acre  shall  be 
paid  for  a  tract  of  land  described  by  metes  and  bounds,  as  "contaimog 
four  hundred  and  ten  acres  more  or  less,"  the  actual  acreage  and  not  the  paper 
acreage  governs. 

Where,  however,  a  party  claiming  under  the  contract  is  permitted  to  give  evi- 
dence of  the  paper  acreage,  a  refusal  to  allow  his  adversary  to  give  similar 
evidence  is  improper. 

Appeal  by  the  defendant,  Nikola  Tesla,  from  a  judgment  of  the 
County  Court  of  Suffolk  county  in  favor  of  the  plaintiflF,  entered  in 
the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  9th  day  of 
May,  190C,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
1st  day  of  June,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Edwin  JB.  Smithy  for  the  appellant. 

William  L.  Marshall  [Henry  JS.  Johnson  with  him  on  the  brief], 
for  the  respondent. 
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HooKEB,  J. : 

This  action  arose  out  of  an  alleged  breach  of  defendant's  con- 
tract to  pay  the  plaintiff,  as  consideration  for  an  option  on  cer- 
tain real  property,  given  by  the  latter,  a  sum  equal  to  the  annual 
interest  at  four  per  cent  of  the  purchase  price  of  the  land  in  quar- 
terly installments  in  advance.  The  purchase  price  is  provided  to  be 
twenty-five  dollars  per  acre  of  a  tract  described  by  metes  and 
bounds,  its  description  concluding  in  these  words :  "  containing  four 
hundred  and  ten  acres  more  or  less."  Upon  the  trial  the  plaintiff 
testified  that  he  had  ^^  computed  the  number  of  acres  contained  in 
the  metes  and  bounds  contained  in  this  agreement  «  ^  »  as 
well  as  I  could  from  the  data  I  have."  To  the  question,  "  How 
much  is  it  ? "  the  defendant  entered  the  general  objection  that  it 
was  incompetent,  immaterial  and  irrelevant,  and  the  court  observed 
that  it  might  be  objectionable  '^  on  the  data  which  he  has,"  to 
which  the  witness  volunteered,  "Well,  I  have."  The  plaintiff 
further  testified  in  answer  to  counsel's  questions,  and  without 
exception  or  further  objection  by  the  defendant,  that  it  contained 
about  420  or  430  acres  ;  that  the  purchase  price  of  410  acres  at  $26 
per  acre  was  $10,250,  and  that  the  interest  on  that  sum  at  four  per 
cent  per  annum  for  three  months  was  $102.50.  It  appeared  that 
the  defendant  had  failed  to  pay  six  installments  of  $102.50,  that 
sum  being  the  amount  of  each  installment,  based  upon  the  four  per 
cent  of  the  purchase  price  of  410  acres  at  $25  per  acre.  The  defend- 
ant contends  upon  this  appeal  that,  inasmuch  as  the  agreement  to 
purchase  was  at  a  given  amount  per  acre,  it  was  incumbent  upon 
the  plaintiff  to  show  how  many  acres  were  actually  contained  in  the 
piece  described,  and  the  purchase  price  be  thus  determined,  that  the 
percentage  thereof,  wliich  was  to  be  the  consideration  for  the  option, 
might  be  computed  therefrom ;  and  he  invokes  the  doctrine  that 
where  no  sum  is  determined  upon  for  the  tract  as  a  whole,  but  it 
is  to  be  taken  at  so  much  an  acre,  the  quantity  of  actual  acreage 
on  the  surface  of  the  ground  must  be  correctly  ascertained  to  fix 
the  consideration  to  be  paid.  The  rule  is  plainly  applicable  to  the 
contract  under  consideration ;  the  authorities  to  sustain  the  conten- 
tion are  so  abundant  and  so  firmly  establish  the  rule  that  more  than 
a  citation  of  them  would  serve  no  useful  purpose.  ( Wilson  v. 
HandaU,  67  N.  T.  338 ;   Wiibeck  v.  Waine,  16  id.  532 ;  Murdoch 
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V.  OUchriatj  52  id.  242;  TarheU  v.  Bowman,  103  Mass.  341; 
Cardinal  v.  Hadley,  158  id.  362;  Paine  v.  JTp^iw,  87  N.  T.  327; 
OaUup  V.  Bemd,  132  id.  370.) 

The  measure  of  the  defendant's  liability  was  determined,  not  by 
the  number  of  paper  acres,  but  by  the  actual  acreage ;  while  the 
description  in  the  agreement  seems  to  be  full  and  complete  it  is 
based  upon  monuments  and  fixed  bounds ;  the  tract  is  bounded  on 
one  side  by  the  lands  of  the  late  Dickerson,  and  a  cardinal  point  in 
the  description  is  the  Woodville  road ;  although  the  lines  are  stated 
to  be  of  a  given  length  in  feet,  a  survey  might  easily  reveal  that  a 
strict  measurement  of  the  length  of  those  lines  would  not  accord 
with  Dickerson's  lands  or  the  road ;  hence,  the  actual  acreage  of 
the  tract  might  be  greater  or  less  than  410. 

The  objection  we  have  referred  to  is  held  by  the  plaintiff  insuf- 
ficient to  raise  this  question,  because  of  the  absence  of  an  excep- 
tion, and  this  is  true ;  but  the  defendant  did  except  to  the  overrul- 
ing of  his  objection,  stated  to  be  on  the  ground  that  it  is  a  demand 
for  the  payment  of  $102.50,  which  sum  does  not  appear  to  be  dne, 
to  the  admission  in  evidence  of  a  letter  from  the  plaintifiPs  agents 
to  the  defendant,  demanding  that  sum  as  quarterly  payment  under 
the  terms  of  the  contract,  and  this  exception  was  teken  to  a  ruling 
of  the  learned  trial  court  at  variance  with  the  correct  principles  of 
law  applicable  to  the  matter  in  issue,  and  thereby  the  question  dis- 
cussed is  raised  for  our  review.  The  erroneous  theory  upon  which 
the  judgment  in  plaintiff's  favor  was  based  requires  a  reversal. 

The  record  presents  additional  evidence  for  the  reversal  of  the 
judgment.  The  plaintiff  was  called  as  a  witness  and  asked  if  he  had 
computed  the  number  of  acres  contained  in  the  metes  and  bounds 
as  described  in  the  agreement,  and  upon  his  affirmative  answer  was 
further  asked  questions  to  which  he  replied  that  the  tract  contained 
something  over  400,  about  420  or  430  acres.  No  objection  was 
entered.  The  plaintiff  was  sufficiently  skilled  in  mathematics  cor- 
rectly to  make  the  computation  from  the  data  of  the  description  of 
the  property  appearing  in  the  contract.  William  8.  Jones,  the  only 
witness  called  by  the  defendant,  read  the  description  and  was  then 
asked  by  defendant's  counsel :  "  Now,  have  you  made  a  computa- 
tion of  the  quantity,  of  the  number  of  acres,  that  would  be  included 
in  those  metes  and  bounds  there  mentioned  f "      The  plaintiff 
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objected  to  the  question  on  the  ground  that  it  was  incompetent, 
immaterial  and  irrelevant,  but  not  on  the  ground  tliat  the  witness 
was  incompetent.  It  was  excluded  by  the  court,  and  the  defendant 
excepted.  Dnder  the  view  I  take  of  the  true  interpretation  of  this 
contract,  by  virtue  of  the  authorities  cited  above,  the  question  would 
have  been  incompetent  and  immaterial  had  it  not  been  for  the  fact 
that  the  plaintiff  himself  invited  and  tendered  an  issue  as  to  the 
number  of  paper  acres  as  distinguished  from  the  number  of  acres 
actually  existing  on  the  surface  of  the  ground.  One  of  the  wit- 
nesses thought  the  number  of  acres  appearing,  based  upon  a  compu- 
tation of  the  metes  and  bounds  of  the  contract,  was  more  than  410. 
It  was  surely  competent  for  the  defendant  to  show,  if  he  could,  and 
if  such  was  the  fact,  that  the  acreage  was  less  than  that  amount. 
It  is  fair  to  assume  that  such  would  have  been  the  nature  of  the  tes- 
timony of  the  witness  Jones  had  he  been  allowed  to  answer. 
Because,  at  the  initiative  of  the  plaintiff,  the  case  was  tried  upon  the 
theory  that  the  paper  acreage  should  govern,  he  cannot  complain  of 
evidence  on  the  part  of  the  defendant  to  show  less  acreage  than  he 
himself  claimed.  Except  for  one  or  two  phrases  in  the  description 
slightly  indefinite,  such  as  "  southerly  about  three  degrees  west,"  the 
problem  of  the  computation  was  accurately  solvable  by  any  careful 
high  school  student  who  understood  the  principles  of  trigonometry 
and  possessed  tables  in  trigonometry.  At  any  rate,  plaintiff  claimed 
to  have  made  a  calculation  and  gave  his  results,  and  should  not  have 
been  allowed  to  prevent  the  defendant  from  attempting  to  show  the 
contrary  of  what  he  had  proved.  The  evidence  was  offered  by  the 
defendant  for  the  purpose  of  traversing  an  essential  point  in  plain- 
tiff's case,  and  its  exclusion  constituted  reversible  error. 

Inasmuch  as  the  question  is  likely  to  arise  upon  a  retrial,  it  is 
proper  to  state  that  the  defendant's  claim  of  misdescription  of  plain- 
tiff's capacity  is,  in  the  light  of  recent  decisions,  not  well  taken. 
{Hoffman  Hovse  v.  Foote^  172  N.  Y.  348 ;  Henricvs  v.  Englert^ 
137  id.  488.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concurred;  Bartlett  and  Jenks,  J  J.,  on  last  ground  stated  in 
the  opinion. 

Judgment  and  order  of  the  County  Court  of  Suffolk  county 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 
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LoiTiB  Gaines,  Respondent,  v.  The  Fidelity  and  Casualty  Com- 
pany OF  New  York,  Appellant 

Imuranee — breach  of  a  warranty  that  the  hentfidary  uxu  ths  inwred'i  totfe. 

A  wftrranty  contained  in  a  policy  of  accident  insurance  that  the  beneficiary 
therein  is  the  wife  of  the  insilred,  will,  if  false,  render  the  policy  void. 

Appeal  by  the  defendant.  The  Fidelity  and  Casualty  Company 
of  New  York,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
tlie  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  16th  day  of  May,  1903,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day 
of  May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  C.  Nadod  [  TT.  2?.  Stiger  with  him  on  the  brief],  for  the 
appellant. 

W.  C,  Beecher  {^Alfred  C.  Cowan  with  him  on  the  brief],  for  the 
respondent. 

Eookeb,  J. : 

Defendant  appeals  from  a  judgment  in  favor  of  the  plaintiff  for 
the  principal  sum  of  an  accident  policy  issued  by  the  defendant,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial.  The 
complaint  alleges  that  the  defendant  issued  its  policy  of  insurance 
to  Ulysses  Gaines,  which  provided  that  the  principal  sum  should  be 
payable  in  case  of  his  death  to  Lottie  Gaines,  whom  he  described 
in  the  schedule  of  warranties  made  by  him  at  the  time  the  policy 
was  issued,  and  which  appears  to  be  a  part  of  the  policy  itself,  as 
his  wife.  The  answer  admits  the  issuance  of  the  policy  of  insurance, 
and  no  question  was  raised  upon  the  trial  as  to  the  sufficiency  of  the 
proofs  of  death.  For  a  separate  defense  the  defendant  alleges  that 
prior  to  the  issuing  of  the  policy  and  also  by  its  terms  and  provi- 
sions the  assured  represented  to  the  defendant  that  he  was  a  married 
man  and  had  a  wife  then  living,  named  Lottie  Gaines,  to  whom  the 
policy  should  be  made  payable ;  that  these  statements  he  warranted 
to  be  true,  and  that  the  policy  of  insurance  was  issued  on  the  con- 
sideration and  faith  of  those  warranties ;  that  the  statements  were 
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false  and  untrae,  because  the  assured  was  not  then  married,  and  the 
said  Lottie  Gaines  was  not  his  wife,  and  asserts  the  conclusion  that 
there  was  a  breach  of  said  warranties,  and  the  policy  of  insurance 
was,  and  therefore  is,  void.  For  a  further  separate  defense  the 
defendant  alleges  that  by  the  terms  of  the  policy  of  insurance  it  was 
stipulated  that  the  policy  should  not  cover  any  injury,  fatal  or 
otherwise,  resulting  from  duelling  or  fighting,  and  that  the  assured 
died  from  injuries  resulting  from  fighting.  It  alleged  still  another 
separate  defense  to  the  effect  that  it  was  provided  in  the  policy  that 
in  case  the  assured  should  suffer  injuries,  fatal  or  otherwise,  intent 
tionally  inflicted  by  himself,  or  by  any  other  person,  the  liability  of 
the  defendant  should  be  limited  to  the  amount  of  the  premium  and 
no  more,  which  was  sixteen  dollars,  and  that  the  insured  came  to 
his  death  by  a  gunshot  wound  intentionally  inflicted  by  another 
person. 

It  developed  from  the  evidence  that  the  assured  was  shot  and 
instantly  killed  by  one  Connors ;  the  witness  Jackson  was  the  only 
person  present  at  the  shooting.  The  court  submitted  to  the  jury  the 
questions  whether  the  assured  died  from  the  injuries  which  resulted 
from  fighting  and  also  whether  the  injuries  which  caused  his  death 
were  intentionally  inflicted  by  Connors.  The  evidence  upon  these 
issues  adduced  by  the  plaintiff  was,  in  our  opinion,  sufficient  to  pre- 
sent a  question  of  fact  for  the  jury,  and  from  that  evidence  that 
body  might  well  have  found  as  a  fact  that  the  assured  was  not 
engaged  in  fighting  at  the  time  he  received  the  injuries  from  which 
he  died,  and  likewise  that  Connors  did  not  intentionally  inflict  upon 
the  assured  the  injuries  which  resulted  fatally. 

At  the  close  of  plaintiff's  case,  and  again  at  the  close  of  all  the 
evidence,  the  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  there  had  been  a  breach  of  warranty  in  that  the  assured 
had  warranted  that  Lottie  Gaines,  the  beneflciary  named  in  the  pol- 
icy, was  his  wife,  and  that  it  appeared  upon  the  trial  that  she  had 
not  and  did  not  at  the  time  of  his  death  bear  that  relation  to  him. 
The  motion  was  also  based  on  other  grounds,  and  in  denying  it  the 
court  said :  "  On  the  breach  of  warranty  there  is  no  question  that 
this  case  is  fairly  covered  by  the  Story  *  case ;  there  is  no  doubt  about 
that." 

♦  See  citation,  po8t,  p.  630.—  [Rep. 
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The  refusal  to  grant  this  motion  constitutes  error  for  which  the 
judgment  and  order  must  be  reversed.  It  was  undisputed  that  some 
twenty  years  ago  the  plaintiff,  the  beneficiary  named  in  the  policy, 
was  married  to  one  Tazewell  in  the  State  of  Virginia,  and  that  no 
divorce  has  ever  been  granted  in  favor  of  either  the  plaintiff  or 
Tazewell.  For  about  nine  years  prior  to  his  death  the  assured  had 
been  living  with  the  plaintiff  in  the  borough  of  Manhattan,  had 
paid  the  rent  of  the  premises  where  they  resided,  and  had  supported 
himself  and  her  and  a  daughter  of  plaintiff  by  Tazewell.  During 
that  nine  years  she  bore  to  the  assured  two  children,  both  of  whom 
died  in  infancy.  No  serious  effort  was  made  upon  the  trial  to  show 
that  the  relation  of  husband  and  wife  existed  between  the  plaintiff 
and  the  assured,  as  a  result  of  a  civil  contract  without  ceremony ; 
the  only  evidence  upon  that  branch  of  the  case  was  that  Ulysses 
Gaines  supported  the  family  and  had  introduced  the  plaintiff  as  his^ 
wife.  The  record  is  barren  of  any  evidence  to  show  that  any  agree- 
ment inprcesentiy  to  assume  the  marital  relations,  had  ever  been 
entered  into,  and  is  likewise  wanting  in  evidence  that  at  the  time 
the  deceased  and  plaintiff  commenced  their  cohabitation  she  had 
not  heard  from  or  concerning  Tazewell  for  a  period  of  five  years, 
and  did  not  know  of  his  whereabouts,  or  supposed  him  dead.  The 
record,  therefore,  presents  a  situation  where  husband  and  wife  had 
separated  and  the  wife  was  living  in  open  and  notorious  adultery 
with  the  assured,  and  the  question  is  fairly  presented  whether  the 
representation  made  by  the  assured  at  the  time  the  policy  was  writ- 
ten, that  Lottie  Gaines  was  his  wife,  was  such  a  warranty  as,  if  fake, 
was  sufficient  to  render  the  policy  of  insurance  void. 

The  contract  upon  which  the  action  is  based  provides  that  the 
defendant  upon  certain  money  considerations  and  upon  the  con- 
sideration '^  of  the  statements  in  the  Schedule  hereinafter  contained, 
which  statements  the  Assured  makes  on  the  acceptance  of  this  Policy 
and  warrants  to  be  true,"  insured  the  deceased,  etc.  Annexed  to 
the  policy  is  a  "  Schedule  of  Warranties"  purporting  to  be  made 
by  the  assured ;  among  the  statements  there  made  by  him  are  his 
age,  height,  weight,  color,  residence,  employment,  duties  of  his 
occupation,  income,  habits  and  health,  as  well  as  the  statement 
involved  in  this  discussion,  which  reads  as  follows :  "  Policy  to  be 
payable  in  case  of  death  to    *    *    *    Lottie  Gaines,  relationship 
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wife."  We  think  it  established,  as  matter  of  law,  from  the  evidence 
presented  in  this  record  that  neither  at  the  time  of  the  issuance  of 
the  policy  nor  at  the  time  of  his  death  was  Lottie  Gaines,  the  plaintiff, 
the  wife  of  the  assured,  and  no  circumstances  exist  which  permit  us 
to  say  that  she  bore  such  relationship  to  him  as  would  nullify  the 
effect  of  his  warranties  that  she  was  his  wife. 

Whether  a  warranty  or  representation  contained  in  an  application 
for  accident  insurance,  or  where  made  a  part  of  the  contract,  that 
the  beneficiary  is  the  wife  of  the  assured  is  such  a  warranty  as  will 
work  a  forfeiture  of  the  contract,  does  not  seem  to  have  been  the 
subject  of  any  reported  judicial  determination  in  this  State.  It  is 
said  in  May  on  Insurance  (§  305)  that  "  in  the  Superior  Court  at 
Buffalo  it  was  held,  where  the  statements  were  warranties,  that  a 
representation  that  the  person  for  whose  benefit  the  policy  was- 
taken  out  was  the  wife  of  the  applicant,  when  in  fact  she  was  not, 
was  untrue  and  worked  a  forfeiture."  It  is  doubtless  this  same  casa 
which  Bliss  refers  to  in  his  work  on  Life  Insurance  (§  120),  where 
he  says :  "  In  an  unreported  case,  the  Superior  Court  of  the  City  of 
Buffalo,  held  a  policy  forfeited,  where  in  the  application,  the  state^ 
ments  in  which  were  made  warranties,  it  was  stated  that  the  assured 
was  the.  wife  of  the  insured,  and  the  jury  found  that  such  was  not 
the  fact." 

It  is  fair  to  assume  that  the  defendant,  and  accident  insurance 
companies  generally  who  ask  for  representations  as  to  the  relation- 
ship of  the  proposed  beneficiaries,  and  require  that  such  representa- 
tions shall  be  warranties  of  the  assured,  do  this  for  tlie  purpose  of 
ascertaining  the  manner  of  life,  the  environments  and  habits  of  such 
as  apply  for  insurance,  that  they  may  reject  the  applications  of 
those  they  may  deem  undesirable  risks,  employing  the  judgment 
and  experience  of  their  officers  and  managers  upon  the  question  of 
the  desirability  to  insure  those  persons  whose  answers  disclose  cer- 
tain peculiarities  of  character,  and  manner  of  life,  as  well  as  those 
where  unusual  conditions  of  health  or  financial  status  are  revealed. 

This  question  was  discussed  in  Tra/oelers^  Ins.  Co.  v.  Zampkin  (5 
Colo.  App.  177 ;  38  Pac.  Rep.  335)  in  which  the  Colorado  Court  of 
Appeals  adopted  much  the  same  view  that  we  hold  in  respect  to  the 
effect  of  the  warranty.  In  MutucU  Aid  Society  v.  White  {100 'Perm. 
St.  12)  the  policy  contained  the  provision  that  if  any  of  the  statements 
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of  the  applicant  made  iti  his  application  for  the  policy  were  untrue  and 
false,  the  contract  was  forfeited.  One  of  the  questions  asked  the 
applicant  was  whether  he  was  married,  and,  second,  the  name  of  his 
consort.  He  left  unanswered  the  first,  and  answered  the  second  qaes- 
tion  by  stating  that  he  was  a  widower.  It  was  there  held  that  the 
court  erred  in  submitting  to  the  jury  for  its  construction  the  answer  to 
the  first  question,  saying  that  it  was  the  duty  of  the  trial  court  to  con- 
strue this  portion  of  the  contract  as  well  as  every  other  part  thereof. 
It  was  there  determined  that "  the  defendant  had  a  right  to  have  an 
unqualified  answer  to  its  fifth  point ;  if  the  jury  believed  that,  at 
the  time  of  the  application,  Patrick  Murray  was  not  a  widower, 
the  plaintiff  ought  not  to  have  recovered." 

In  Jeffries  v.  Life  Ina.  Co.  (22  Wall.  47)  the  deceased,  in 
answer  to  an  inquiry  in  his  application,  whether  he  was  married 
or  single,  falsely  answered  he  was  single,  and  under  the  express 
conditions  and  agreenaents  which  were  a  part  of  his  contract  of 
insurance,  this  statement  he  declared  to  be  true,  and  the  policy  was 
issued  on  the  faith  of  the  statement  and  declarations  made  in  the 
application.  The  Supreme  Court  of  the  United  States,  Mr.  Justice 
Hunt  delivering  the  opinion,  said  :  "  It  is  contended,  also,  tliat  the 
false  answers  in  the  present  case  were  not  to  the  injury  of  the  com- 
pany, that  they  presented  the  applicant's  case  in  a  less  favorable 
light  to  himself  than  if  he  had  answered  truly.  Thus,  to  tlie 
inquiry  are  you  married  or  single,  when  he  falsely  answered  that  he 
was  single,  he  made  himself  a  less  eligible  candidate  for  insurances 
than  if  he  had  truly  stated  that  he  was  a  married  man ;  that  although 
he  deceived  the  company,  and  caused  it  to  enter  into  a  contract  that 
it  did  not  intend  to  make,  it  was  deceived  to  its  advantage,  and  made 
a  more  favorable  bargain  than  was  supposed. 

^^  This  is  bad  morality  and  bad  law.  No  one  may  do  evil  that 
good  may  come.  No  man  is  justified  in  the  utterance  of  a  false- 
hood. It  is  an  equal  offense  in  morals,  whether  committed  for  his 
own  benefit  or  that  of  another.  The  fallacy  of  this  position  as  a 
legal  proposition,  will  appear  in  what  we  shall  presently  say  of  the 
contract  made  between  the  parties. 

"  We  are  to  observe,  first,  the  averment  of  the  plea  :  That  Ken- 
nedy, in  and  by  his  application  for  the  policy  of  insurance,  in 
answer  to  a  question  asked  of  him  by  the  company,  whether  he  was 
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'^  tnarried  or  single  f '  made  the  false  statement  that  he  was  '  sin- 
gle^  knowing  it  to  be  untrue ;  that  in  reply  to  a  further  question 
therein  asked  of  him  by  tlie  company,  whether  *  any  application 
had  heen  Tnade  to  any  other  company  f  If  so,  when  f '  answered 
*  No  / '  whereas^  in  facty  at  the  tim-e  of  making  such  false  state- 
ment^ he  well  knew  that  he  had  previously  made  application  for 
^uch  insurance,  and  heen  insured  in  the  sum  of  $10,000  Jy 
another  coTnpamy.     *    *     * 

^^  There  is  no  place  for  the  argument  either  that  the  false  state- 
ment was  not  material  to  the  risk,  or  that  it  was  a  positive  advan- 
tage to  the  company  to  be  deceived  by  it. 

^^  It  is  the  distinct  agreement  of  the  parties,  that  the  company 
shall  not  be  deceived  to  its  injury  or  to  its  benefit.  The  right  of  an 
individual  or  a  corporation  to  make  an  unwise  bargain  is  as  complete 
as  that  to  make  a  wise  bargain.  The  right  to  make  contracts  car- 
ries with  it  the  right  to  determine  what  is  prudent  and  wise,  what 
is  unwise  and  imprudent,  and  upon  that  point  the  judgment  of  the 
individual  is  subject  to  that  of  no  other  tribunal. 

'^  The  case  in  hand  affords  a  good  illustration  of  this  principle. 
The  company  deems  it  wise  and  prudent  tliat  the  applicant  should 
inform  them  truly  whether  he  has  made  any  other  application  to 
have  his  life  insured.  So  material  does  it  deem  this  information, 
that  it  stipulates  that  its  liability  shall  depend  upon  the  truth  of  the 
answer.  The  same  is  true  of  its  inquiry  whether  the  party  is  mar- 
ried or  single.  The  company  fixes  this  estimate  of  its  importance. 
The  applicant  agrees  that  it  is  thus  important  by  accepting  this  test. 
It  would  be  a  violation  of  the  legal  rights  of  the  company  to  take 
from  it  its  acknowledged  power,  thus  to  make  its  opinion  the  stand- 
ard of  what  is  material,  and  to  leave  that  point  to  the  determination 
of  a  jury.  The  jury  may  say,  as  the  counsel  here  argues,  that  it 
is  immaterial  whether  the  applicant  answers  truly  if  he  answers 
one  way,  viz.,  that  he  is  single,  or  that  he  has  not  made  an  applica- 
tion for  insurance.  Whether  a  question  is  material  depends  upon  the 
question  itself.  The  information  received  may  be  immaterial.  But 
if,  under  any  circumstances,  it  can  produce  a  reply  which  will  influ- 
ence the  action  of  the  company,  the  question  cannot  be  deemed 
immateriaL  Insurance  companies  sometimes  insist  that  individuals 
App.  Div.— Vol.  XCIII.        34 
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largely  insured  upon  their  lives,  who  are  embarrassed  in  their  afEairs, 
resort  to  self-destruction,  being  willing  to  end  a  wret<5hed  existence 
if  they  can  thereby  bestow  comfort  upon  their  families.  The  juror 
would  be  likely  to  repudiate  such  a  theory,  on  the  ground  that  noth- 
ing can  compensate  a  man  for  the  loss  of  his  life.  The  juror  may 
be  right  and  the  company  may  be  wrong.  But  the  company  has 
expressly  provided  that  their  judgment  and  not  the  judgment  of 
the  juror  shall  govern.  Their  right  thus  to  contract,  and  the  duty 
of  the  court  to  give  effect  to  such  contracts,  cannot  be  denied." 

It  seems  hardly  necessary,  upon  this  subject,  too  add  anything  to 
the  lucid  reasoning  of  the  opinion  of  the  Federal  court.  It  is  suf- 
ficient to  say  that  there  is  no  authoritative  decision  of  any  court  in 
this  jurisdiction  holding  a  contrary  view.  We  have  called  attention 
to  the  remark  of  the  court  granting  a  nonsuit,  that  the  ^^  Story  case'^ 
governed  the  question  of  warranty.  The  case  apparently  referred 
to  is  that  of  Story  v.  WiUia/msbv/irgh  Masonic  Mutual  Benefit 
Association  (95  N.  Y.  474).  That  case  falls  far  short  of  declaring 
in  favor  of  the  contention  made  by  the  respondent.  In  that  case 
Robert  Story  married  the  plaintiff  some  fourteen  years  before 
the  issuance  of  a  certificate  in  the  defendant  association,  and  died 
shortly  thereafter.  The  object  of  the  association  was  to  provide 
for  the  relief  of  widows,  orphans  and  heirs  of  deceased  members,, 
and  the  by-laws  required  that  upon  the  death  of  a  member  the 
widow  be  paid  the  sum  specified ;  upon  the  failure  of  the  widow, 
the  sum  to  be  paid  to  the  children ;  and  upon  their  failure,  to  other 
persons  named  therein.  The  certificate  upon  which  the  plaintiff 
there  sued  and  which  had  been  issued  to  Story,  certified  that  in 
accordance  with  the  by-laws  and  articles  of  the  association,  his  wife, 
Mary  Story,  the  plaintiff,  was  designated  as  beneficiary.  The 
association  defended  the  action  brought  by  Mary  Story  upon  the 
ground  that  she  had  not  been  lawfully  married  to  Robert  Story,  for 
the  reason  that  he  had  another  wife  living  at  the  time  of  their 
marriage.  The  Court  of  Appeals  affirmed  a  judgment  in  plaintiff's 
favor,  and  held  that  the  by-law  did  not  limit  the  power  of  the 
defendant  so  as  to  prevent  it  from  recognizing  as  the  beneficiary  a 
person  designated  by  a  member  as  his  wife,  and  that  the  certificate 
operated  as  an  assent  of  the  defendant  association  to  that  designa- 
tion and  entitled  the  person  so  designated,  upon  the  death  of  the 
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member  of  the  association  in  the  absence  of  any  other  designation  or 
repudiation  of  the  agreement  evidenced  by  the  certificate,  to  receive 
the  fund.  Neither  the  language,  nor  the  reasoning  of  Judge 
Andrews,  who  wrote  the  opinion  of  the  court,  can  be  construed  as 
an  authority  for  the  plaintiff's  contention  that  the  warranty  of 
Ulysses  Gaines,  if  untrue,  was  insufficient  to  render  his  contract  of 
insurance  void.  The  question  of  warranty  was  not  in  that  case. 
(See  Clements  v.  Connecticut  Inderwnity  Co.^  29  App.  Div.  131, 
and  cases  cited ;  Clemana  v.  Supreme  Assembly  R.  S.  of  G.  F.^  131 
N.  T.  485,  and  cases  cited ;  CusKmxin  v.  U.  S.  Life  Ins,  Co.^  63 
id.  404.) 

The  judgment  and  order  appealed  from   must,  therefore,   be 
reversed,  with  costs. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Alfred  Nolan   Martin,  Appellant,  v.  Press  Publishino  Com- 
pany, Kespondent. 

lAbtl — innuefndoeB  not  justified  by  the  publication  do  not,  where  it  is  libelous  per  se, 
t€ike  the  case  from  the  jury  —  what  article  as  to  the  poverty  of  a  eoUege  professor 
brings  him  into  ridicule  and  is  libelous  per  Be. 

Where  the  plaintiff  in  an  action  of  libel,  by  innuendoes  or  allegations  of  that 
nature,  has  attributed  meanings  to  the  alleged  libelous  publication  which  are 
unsupported  by  its  language,  the  court  may,  nevertheless,  if  the  publication 
is  libelous  per  se,  submit  the  case  to  the  jury. 

If  the  tendency  of  a  written  or  published  article  is  to  disgrace,  or  bring  into 
ridicule  or  contempt,  the  person  concerning  whom  it  is  written  or  published, 
the  article  is  libelous  per  se. 

A  newspaper  article  read  as  follows:  "  Savant  cannot  make  a  living.  Old  Oxford 
Professor  and  family  in  sad  straits.  That  the  battle  for  existence  is  not  won 
by  brains  alone  is  illustrated  in  the  sad  plight  of  Prof.  Alfred  Nolan  Martin, 
at  Richmond  Park,  Staten  Island.  A  man  of  extraordinary  attainments  In 
classical  learning  and  once  a  professor  in  Oxford  University,  he  is  now  in  sad 
straits  because  his  education  hampers  him  in  earning  a  living.  He  is  living 
with  his  young  wife  and  two  small  children  in  a  house  which  has  not  a  single 
door  or  window  inclosed.  He  is  too  poor  to  finish  his  dwelling  and  too  proud 
to  ask  aid.    His  neighbors  say  he  is  starving.    In  his  life  — he  is  now  over 
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fifty — Prof.  Martin  has  been,  besides  an  Oxford  professor,  a  sanitary  engineer, 
a  lecturer,  a  social  ad jutator,  a  school  teacher  and  an  author.  Seven  years 
ago,  while  with  the  Staten  Island  Health  Department,  he  married  Miss  Cooper, 
of  Stapleton,  a  graduate  of  the  New  York  Uniyersity  Law  School.  Then  he 
lost  his  place." 

Edd,  that  the  article  exposed  the  person  referred  to  therein  to  public  ridicule 
and  tended  to  abridge  his  comfort  and  to  injuriously  alter  his  station  in  society 
and  was,  consequently,  libelous  per  se. 

Babtlett  and  Jbnks,  JJ.,  dissented. 

Appeal  by  the  plain tiflE,  Alfred  Nolan  Martin,  from  a  judgment 
of  tlie  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  10th  day  of  Jnly, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
upon  the  plaintiff's  opening  on  a  trial  at  the  Kings  County  Trial 
Term,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
10th  day  of  July,  1903,  denying  the  plaintiff's  motion  for  a  new 
trial  made  upon  the  minutes. 

Ira  Leo  Bamberger  {Saul  S,  Myers  with  him  on  the  brief],  for 
the  appellant. 

James  W.  Gerard  [Manfred  W.  Ehrich  with  him  on  the  brief], 
for  the  respondent. 

HOOKEB,  J. : 

The  plaintiff  has  sued  for  damages  on  account  of  the  alleged 
malicious  publication  in  the  defendant's  newspaper  of  the  follow- 
ing article : 

"Savant  cannot  make  a  living.  Old  Oxford  Professor  and 
family  in  sad  straits.  That  the  battle  for  existence  is  not  won  by 
brains  alone  is  illustrated  in  the  sad  plight  of  Prof.  Alfred  Nolan 
Martin,  at  Eichmond  Park,  Staten  Island.  A  man  of  extraordinary 
attainments  in  classical  learning  and  once  a  professor  in  Oxford 
University,  he  is  now  in  sad  straits  because  his  education  hampers 
him  in  earning  a  living.  He  is  living  with  his  young  wife  and  two 
small  children  in  a  house  which  has  not  a  single  door  or  window 
inclosed.  He  is  too  poor  to  finish  his  dwelling  and  too  proud  to 
ask  aid.  His  neighbors  say  he  is  starving.  In  his  life  —  he  is  now 
over  fifty  —  Prof.  Martin  has  been,  besides  an  Oxford  professor,  a 
Banitary  engineer,  a  lecturer,  a  social  adjutator,  a  school  teacher  and 
an  author.     Seven  years  ago,  while  with  the  Staten  Island  Health 
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Department,  he  married  Miss  Cooper,  of  Staplcton,  a  graduate  of 
the  New  York  University  Law  School.     Then  he  lost  his  place." 

Upon  the  trial,  before  any  evidence  was  taken,  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  motion  was 
granted,  and  plaintiff  appeals  from  the  judgment  entered  thereon 
and  from  the  order  denying  his  motion  for  a  new  trial.  In  deny- 
ing the  motion  for  a  new  trial  the  learned  court  below  wrote  an 
opinion  in  which  he  reached  the  conclusion  that  the  published  words 
were  not  susceptible  of  the  particular  meanings  alleged  in  the  com- 
plaint to  be  attributable  to  them,  and  held  that,  therefore,  the  com- 
plaint  did  not  state  a  cause  of  action.  {Martin  v.  Press  Publishing 
Co,y  40  Misc.  Rep.  524.)  Since  the  writing  of  that  opinion  the  Court 
of  Appeals  has  decided  the  case  of  Morrison  v.  Smith  (177  N.  Y. 
366),  in  which  the  recent  cases  in  the  Appellate  Division,  upon 
which  the  court  below  relied  in  his  disposition  of  the  motion  {Brown 
V.  Tribu9ie  Association^  74  App.  Div.  359 ;  Morse  v.  Press  Pub. 
Co.,  49  id.  375,  and  Morrison  v.  Smith,  83  id.  206),  were  distinctly 
overruled,  and  it  is  now  the  established  law  in  this  State,  by  reason 
of  the  recent  utterance  of  the  court  of  last  resort,  that  where  by 
innuendo  or  allegations  of  that  nature  the  plaintiff  has  put  meanings 
upon  the  alleged  libelous  publication  unsupported  by  its  language, 
the  court  may  nevertheless,  if  the  article  is  libelous  jper  se,  submit 
the  case  to  the  jury.  The  question,  therefore,  presented  for  our 
consideration  is  whether  the  article  which  we  have  quoted  is  libelous 
per  se.  If  the  question  is  answered  in  the  affirmative,  the  judgment 
and  order  must  be  reversed,  for  the  innuendos  and  allegations  of  the 
complaint  as  to  the  meaning  to  be  attached  to  its  phrases  and  sen- 
tences may  be  disregarded. 

Somewhat  more  recent  cases  in  the  Court  of  Appeals  upon  the 
subject  of  what  constitutes  Mhoiper  se  are  Morey  v.  M.  J.  Associar 
turn  (123  N.  Y.  207) ;  Moore  v.  Francis  (121  id.  199) ;  and  Shelby 
v.  Sun  Printing  Association  (38  Hun,  474;  affd.  on  opinion 
below  in  109  N.  Y.  611).  It  is  in  those  cases  declared  that  if  the 
tendency  of  a  written  or  published  article  is  to  disgrace  the  plaintiff 
or  bring  him  into  ridicule  or  contempt,  the  matter  is  libelous 
per  se.  The  case  of  Cropp  v.  Tihiey  (3  Salk.  226)  is  cited  twice 
with  approval  as  holding  that  scandalous  matter  was  not  necessary 
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to  make  the  libel,  it  being  enough  if  it  induced  an  ill  opinion  to  be 
had  of  the  plaintiff  or  make  him  contemptible  and  ridiculous ;  it  is 
declared  that  the  publishing  of  anything  concerning  another,  which 
tends  to  hinder  mankind  from  associating  or  having  intercourse  with 
him  is  actionable.  The  language  of  Starkie  on  Slander  and  libel 
(Am.  ed.  from  2d  Eng.  ed.  of  1836,  *p.  169)  is  substantially  quoted 
with  approval  where  it  is  said  that  for  any  false,  malicious  and  per- 
sonal implication  ^^  tending  to  alter  a  party's  station  in  society  for 
the  worse,  by  imputing  to  him  either  bad  actions  or  vicious  princi- 
ples, or  which  diminish  his  respectability  and  abridge  his  comforts  by 
exposing  him  to  disgrace  and  ridicule,"  an  action  will  lie.  We  think 
that  the  words  published  of  the  plaintiff  in  this  case  are  well  within, 
the  rule  to  which  we  have  called  attention.  The  publishing  of  one 
who  has  had  every  advantage  of  education,  and  possesses  extraordi- 
nary attainments  in  classical  learning,  that  he  is  poverty  stricken, 
that  he  cannot  afford  to  put  doors  and  windows  into  his  unfinished 
house,  and  that  he  is  starving,  all  because  of  being  overeducated, 
holds  him  up  before  the  public  as  ridiculous,  and  tends  to  abridge 
his  comfort  by  exposing  him  to  ridicule ;  their  tendency  is  to  alter 
his  station  in  society  for  the  worse.  This  is  evidently  the  view 
which  the  late  General  Term  of  the  first  department  took  of  an 
article  alleged  to  have  been  libelous  per  se^  published  by  the 
defendant  in  MoffaU  v.  Ca/utd/voeU  (3  Hun,  26).  There  the  plain- 
tiff was  described  as  having  been  reduced  from  afSuence  to  poverty, 
and  journalistic  color,  so  called,  was  injected  into  the  article.  Mr. 
Justice  Barrett,  speaking  for  the  court,  said  this :  ^^  As  an  abstract 
generality  it  is  true  that  mere  poverty  ought  not  to  expose  any  citi- 
Ken  to  ridicule.  But  the  proposition  that  ridicule  is  a  non  sequitv/r 
from  such  an  imputation  is  not  universally  true.  One  may  be  so 
circumstanced,  and  the  fact  of  his  alleged  misery  may  be  so  put,  as 
to  excite  ridicule  and  nothing  else.  Take,  for  instance,  the  case  of 
any  well  known  citizen  of  wealth  ;  assume  his  retirement  from  busi- 
ness, so  as  to  eliminate  all  questions  of  mercantile  credit.  While  he 
is  still  occupying  a  comfortable  house,  and  perhaps  entertaining  in 
a  hospitable  manner,  a  sensational  account  of  his  misfortune  appears 
in  a  public  journal,  stating,  as  in  the  present  case,  that  he  ^  breathes/ 
but  scarcely  '  lives,'  in  a  '  garret ; '  that  he  manages,  by  constantly 
sewing  for  a  tailor,  to  eke  out  a  ^  scanty  pittance '  and  a  wretched 
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life ;  that,  for  years,  he  has  lived  by  the  sale  of  his  personal  eflEects, 
saved  from  the  general  wreck  ;  and  other  minute  details.  Can  it 
be  doubted  that  such  a  ^  sensation,'  taken  in  its  length  and  breadth, 
and  under  such  circumstances,  would  tend  to  expose  the  person  in 
question  to  ridicule?  Again,  neither  is  wealth  a  crime.  Yet  a 
poor  man  may  be  held  up  to  ridicule  by  a  false  and  malicious 
account  of  his  sudden,  though  perfectly  honest,  acquisition  of 
fortune,  coupled  with  an  elaborate  and  highly  colored  picture  of 
his  luxurious  life  and  splendid  entertainments.  It  comes  to  this, 
that  the  question  whether  of  no  the  matter  is  libelous,  so  as  to  be 
actionable,  depends  upon  the  style,,  scope,  spirit  and  motive  of  every 
such  publication,  taken  in  its  entirety.  The  inquiry  is,  then,  into 
the  natural  effect  of  the  publication,  not  only  upon  the  general 
public,  but  upon  the  neiglibors  and  friends  of  the  person  aimed  at." 

The  Appellate  Division  of  the  first  department  in  Battersby  v. 
CoUier  (24  App.  Div.  89)  has  said  that  "  the  imputation  of  poverty 
and  squalor  and  alleged  misery  may  be  so  put  as  to  excite  ridicule 
and  so  amount  to  defamation,"  citing  the  Moffatt  case.  (See  18 
Am.  &  Eng.  Ency.  of  Law  [2th  ed.],  913.)  The  facts  are  well 
within  the  principle  of  these  cases,  and  within  the  general  defini- 
tions upon  the  subject. 

The  judgment  and  order  must  be  reversed. 

All  concurred,  except  Babtlett  and  Jenks,  JJ.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


The  People  of  the  State  of  New  York  ex  rel.  John  Edward 
Eastmond,  Kespondent,  v.  John  T.  Oakley,  as  Commissioner  of 
Water  Supply,  Gas  and  Electricity  of  the  City  of  New  York, 
and  Thomas  F.  Byrnes,  as  Deputy  Commissioner  of  Water  Sup- 
ply, Gas  and  Electricity  for  the  Borough  of  Brooklyn,  Appellants. 

BemowU  of  the  iMier  registr<vr  of  Brooklyn  —  Tie  %$  not  the  **head  of  a  bureau** 

The  water  registrar  for  the  borough  of  Brooklyn  in  the  department  of  water 
supply,  gas  and  electricity  of  the  dty  of  New  York  is  not  the  "  head  of  a 
bureau"  within  the  meaning  of  section  1548  of  the  charter  of  the  city  of  New 
York  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1901,  chap.  466),  which 
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provides:  ''But no  regular  clerk  or  head  of  a  bureau,  or  person  holding  a 
position  in  the  classified  municipal  civil  service  subject  to  competitive  exami- 
nation, shall  be  removed  until  he  has  been  allowed  an  opportunity  of  making 
an  explanation." 

The  position  of  "water  registrar"  created  by  section  2  of  title  15  of  the  charter 
of  the  former  city  of  Brooklyn  (Laws  of  1888,  chap.  688),  which  organized  a 
"bureau  for  the  collection  of  the  revenue  arising  from  the  sale  and  use  of 
water,  the  chief  officer  of  which  shall  be  called  the  *  water  registrar,' "  was  com- 
pletely abolished  on  January  1,  1898,  by  virtue  of  section  1615  of  the  Greater 
New  Tork  charter. 

In  view  of  the  provision  of  section  458  of  the  charter  of  1897,  authorizing  the 
commissioner  of  the  department  of  water  supply  to  organize  such  bureaus  as 
he  should  from  time  to  time  deem  necessary  to  the  proper  discharge  of  the 
duties  of  his  department,  and  directing  that  he  locate  a  branch  of  each  of  the 
bureaus  so  organized  in  the  public  hall  or  building  of  the  borough  of  Brook- 
lyn for  the  discharge  of  all  the  duties  of  the  department  devolving  upon  such 
bureau  or  bureaus,  so  far  as  such  duties  appertain  to  the  borough  of  Brooklyn,. 
and  of  the  fact  that  the  commissioner  of  water  supply  of  the  dty  of  New 
York,  pursuant  to  such  authority,  organized  two  bureaus,  viz.,  the  bureau  of 
civil  engineers  and  the  bureau  for  the  collection  of  revenue  derived  from  the 
sale  and  use  of  water  in  the  city  of  New  York,  the  chief  officer  of  which 
latter  bureau  he  directed  should  be  known  as  water  registrar,  and  of  the  further 
fact  that  the  commiteioner  directed  that  a  branch  office  of  the  latter  bureau 
should  be  maintained  in  the  municipal  building  of  the  borough  of  Brooklyn. 
it  cannot  be  said  that  the  chief  officer  of  the  Brooklyn  branch  was  the  "head 
of  a  bureau  "  within  the  meaning  of  section  1543  of  the  charter. 

Apfeal  by  the  defendants,  John  T.  Oakley,  as  commissioner  of 
water  supply,  gas  and  electricity  of  the  city  of  New  York,  and 
another,  from  so  much  of  an  order  of  the  Supreme  Court,  made  at 
the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  8th  day  of  February,  1904:,  aa 
directs  the  issuance  of  an  alternative  writ  of  mandamus. 

James  D.  BeU^  for  the  appellants. 

Arnon  L,  Squiers,  for  the  respondent. 

Hooker,  J. : 

The  defendant  Oakley  is  commissioner  of  water  supply,  gas  and 
electricity  of  the  city  of  New  York,  and  Thomas  F.  Byrnes  is 
deputy  for  the  borough  of  Brooklyn.  This  is  an  appeal  from  an 
order  made  at  Special  Term,  directing  that  an  alternative  writ  of 
mandamus  issue  against  them  forthwith,  to  restore  and  reinstate  the 
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relator  as  water  registrar  of  the  borough  of  Brooklyn,  and  to  the 
position  and  performance  of  the  duties  and  enjoyment  of  the  emolu- 
ments and  privileges  of  such  office,  or  that  they  show  cause  to  the 
contrary. 

The  relator  was  appointed  on  the  9th  day  of  January,  1903,  water 
registrar  for  the  borough  of  Brooklyn,  in  the  department  of  water 
supply,  gas  and  electricity,  his  predecessor  in  office  having  died. 
On  January  1,  1904,  the  appellant  Oakley  was  duly  appointed  com- 
missioner of  the  department,  and  the  appellant  Byrnes  deputy 
commissioner  for  the  borough  of  Brooklyn.  Oakley  removed  the 
relator  from  his  position  and  appointed  another  to  succeed  him,  who 
took  physical  possession  of  the  office  of  the  water  registrar  in  the 
mnnicipal  building  in  the  borough  of  Brooklyn,  and  ousted  the 
relator  therefrom. 

The  relator  was  neither  a  veteran  of  the  Civil  war,  nor  a  veteran 
volunteer  fireman  ;  was  not  in  the  classified  municipal  civil  service ; 
had  not  been  appointed  from  any  civil  service  list,  and  has  no  pro- 
tection under  section  21  of  chapter  370  of  the  Laws  of  1899,  as 
amended  by  chapter  270  of  the  Laws  of  1902 ;  and  claims  none. 
Section  1543  of  the  charter  of  the  city  of  New  York  (Laws  of  1897, 
chap.  378,  as  amd.  by  Laws  of  1901,  chap.  466)  provides  in  part  as 
follows :  "  The  heads  of  all  departments  and  all  borough  presidents 
(except  as  otherwise  specially  provided)  shall  have  power  to  appoint 
and  remove  all  chiefs  of  bureaus  (except  the  chamberlain),  as  also 
all  clerks,  officers,  employes  and  subordinates  in  their  respective 
departments,  except  as  herein  otherwise  specially  provided,  without 
reference  to  the  tenure  of  office  of  any  existing  appointee.  But  no 
regular  clerk  or  head  of  a  bureau,  or  person  holding  a  position  in 
the  classified  municipal  civil  service  subject  to  competitive  exami- 
nation, shall  be  removed  until  he  has  been  allowed  an  opportunity 
of  making  an  explanation  ;  and  in  every  case  of  a  removal,  the  true 
grounds  thereof  shall  be  forthwith  entered  upon  the  records  of  the 
department  or  board  or  borough  president,  and  a  copy  filed  with 
the  municipal  civil  service*."  Under  the  provisions  of  this  section 
the  relator  claims  that  his  removal,  which  was  without  the  preferment 
of  charges  and  without  the  opportunity  of  making  an  explanation, 
was  ill^al  and  void ;  for  he  asserts  that  the  position  he  held  was 

*Sic, 
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that  of  "  head  of  a  bureau  "  as  those  words  are  understood  in  that 
section.  No  claim  is  made  that  he  was  a  "  regular  clerk,"  nor  will 
the  facts  as  they  appear  in  the  record  warrant  that  appellation  of 
the  office  he  held.  The  relator's  claim  to  have  been  the  head  of  a 
bureau  is  based  largely  upon  the  language  of  subdivision  3  of  section 
2  of  title  15  of  chapter  583  of  the  Laws  of  1888,  the  charter  of  the 
former  city  of  Brooklyn,  which  created  a  "  bureau  for  the  collection 
of  the  revenue  arising  from  the  sale  and  use  of  water,  the  chief  officer 
of  which  shall  be  called  the  ^  water  registrar.' "  The  relator  shows 
that  he  was  called  the  water  registrar  of  the  borough  of  Brooklyn, 
in  the  department  of  water  supply,  gas  and  electricity,  and  contends 
that  the  force  of  this  act  extends  into  the  present  organization  and 
government  of  the  city  of  New  York,  to  the  extent  that  the  relator 
before  his  removal  was  the  head  of  the  bureau.  Section  1615  of 
the  charter  of  the  city  of  New  York,  however,  provides  that  all 
offices  forming  a  part  of  the  local  government  of  the  municipal  and 
public  corporations  and  parts  thereof,  including  cities,  villages^ 
towns  and  school  districts,  but  not  including  counties,  which  were 
on  the  1st  day  of  January,  1898,  united  and  consolidated  into  the 
present  city  of  New  York,  were  abolished  as  to  all  the  territory 
embraced  within  the  limits  of  the  city  of  New  York,  except  as  in 
the  charter  otherwise  expressly  provided. 

It  was  decided  in  People  ex  rel.  Tate  v.  Daltan  (158  N.  Y.  204) 
that  the  water  registrar  of  the  city  of  Brooklyn,  who  was  by  force 
of  section  1536  of  the  charter  of  the  city  of  New  York  transferred 
into  the  department  of  water  supply  in  that  city,  became  thence- 
forth an  employee  of  the  latter  city,  and  his  position  of  water 
registrar  of  the  city  of  Brooklyn  ceased  and  determined.  We  think 
it  clear  that  under  the  decision  in  the  Tate  case,  and  by  virtue  of 
the  provisions  of  section  1615  of  the  charter  (as  amd.  supra)j  the 
office  of  water  registrar  was  completely  abolished  on  the  1st  of 
January,  1898,  so  that  if  the  relator  is  to  find  protection  under  sec- 
tion 1543  of  the  charter  (as  amd.  supra)  on  the  ground  that  he  was 
the  head  of  the  bureau,  it  must  appear  that  he  was  the  chief  officer 
of  a  division  of  the  department  of  water  supply,  gas  and  electricity, 
known  to  the  statute  which  authorized  and  created  the  department 
as  a  bureau.  In  other  words,  the  bureau  must  have  been  estab- 
lished by  law  or  under  its  direct  authority. 
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The  organization  of  the  fire  department  provided  for  in  the 
charter  of  the  city  of  New  York  in  1873  (Laws  of  1873,  chap.  335) 
was  discussed,  by  the  Court  of  Appeals  in  People  ex  rd.  Emerick  v. 
Board  Fire  Comra,  of  N.  Y.  (86  N.  Y.  149).  That  act  (§  76  et  seq,) 
provided  for  a  board  of  three  persons  and  for  three  bureaus,  and  it 
assigned  to  the  board  and  to  each  bureau  its  peculiar  duties.  It  was 
there  held  that  the  charter  did  not  empower  the  board  of  fire  com- 
missioners to  create  another  bureau  than  the  ones  designated  by  the 
act.  Section  458  of  the  charter  of  1897  authorized  the  commissioner 
of  the  department  of  water  supply  to  organize  such  bureaus  as  he 
should  from  time  to  time  deem  necessary  to  the  proper  discharge 
of  the  duties  of  his  department,  and  directed  that  he  locate  a 
branch  of  each  of  the  bureaus  so  organized  in  the  public  hall  or 
building  of  the  borough  of  Brooklyn  for  the  discharge  of  all  the 
duties  of  the  department  devolving  upon  such  bureau  or  bureaus, 
so  far  as  such  duties  appertain  to  the  borough  of  Brooklyn.  On 
the  8th  day  of  February,  1898,  William  Dalton,  then  commissioner 
of  water  supply,  pursuant  to  the  authority  conferred  upon  him  by 
that  section,  established  and  organized  two  bureaus  of  the  depart- 
ment of  water  supply,  and  only  two,  and  evidenced  his  action  by  a 
written  order  to  that  effect,  filed  with  the  department  and  now  in 
the  custody  and  control  of  the  department  of  water  supply,  gas  and 
electricity.  These  two  bureaus  were,  fraty  the  bureau  of  civil 
engineers,  and,  second^  the  bureau  for  the  collection  of  revenue 
derived  from  the  sale  and  use  of  water  in  the  city  of  New  York, 
the  chief  officer  of  which.  Commissioner  Dalton  ordered,  should  be 
known  as  water  registrar ;  and  the  direction  further  provided  that  a 
branch  office  of  the  latter  bureau  be  maintained  in  the  municipal 
building  in  the  borough  of  Brooklyn.  This  direction  was  so  closely 
in  accord  with  the  provisions  and  requirements  of  section  458  of  the 
charter  of  1897  that  it  seems  to  be  clear  without  argument  that  the 
Brooklyn  office  was,  in  the  language  of  the  section,  a  branch  of  the 
bureau  so  organized  by  him  and  located,  as  the  section  required,  in 
the  public  hall  or  building  of  the  borough  of  Brooklyn.  The  head 
of  the  bureau  was  the  chief  officer  thereof,  and  was  known  as  the 
water  registrar.  His  subordinate  for  the  branch  of  the  bureau  in 
Brooklyn  held  the  position  as  water  registrar  for  the  horough  of 
Brooklyny  and  was  not,  therefore,  the  head  of  a  bureau.    In  view 
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of  the  statutory  authority  vested  in  the  commissiotier  to  establifik 
such  bureaus  as  he  might  see  fit,  and  in  view  of  the  fact  that  he  has 
established  no  more  than  two  and  made  the  office,  at  the  head  of  which 
the  relator  was  placed,  distinctly  a  branch  of  one  of  those  bureaus, 
it  cannot  be  said,  in  the  absence  of  some  further  direction  in  the 
premises,  that  under  the  authority  conferred  upon  the  commissioner 
by  section  458  of  the  charter  of  1897,  there  has  been  by  custom, 
usage,  or  in  any  other  way,  established  any  other  or  further  bureau 
as  that  term  is  understood  in  section  1543  of  the  charter  (as  amd. 
stLprcb)^  the  advantage  of  whose  terms  the  relator  seeks. 

It  follows  that  the  granting  of  a  writ  of  mandamus  in  this  case, 
either  alternative  or  peremptory,  is  improper,  and  the  order  appealed 
from  must,  therefore,  be  reversed. 

All  concurred. 

Order  allowing  alternative  writ  of  mandamus  reversed,  witli  ten 
dollars  costs  and  disbursements,  and  writ  dismissed. 


In  the  Matter  of  the  Petition  of  Patrick  W.  Cdllinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent, 
for  an  Order  Revoking  and  Canceling  Liquor  Tax  Certificate 
No.  10,375,  Issued  to  Emma  L.  "Watson,  Appellant. 

Betoeation  cf  liquor  tax  eertiflcate  — if  the  certiflccUe  Tvolder  dtfauUs  6n  the  retun^ 
of  the  order  to  show  cause,  tlie  court  may  order  a  r^erenee  to  take  proof  and  report. 

Subdivision  2  of  section  28  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112» 
as  amd.  by  Liiws  of  1908,  cliap.  486)  provides  that,  upon  the  presentation  of  a 
petition  for  the  revocation  of  a  liquor  tax  certificate,  the  court  shall  make  an 
order  requiring  the  holder  of  the  liquor  tax  certificate  to  show  cause  why  the 
certificate  should  not  be  revoked,  and  that  on  the  return  day  of  the  order  to 
show  cause,  "the  justice,  judge  or  court  before  whom  the  same  is  returnable 
shall  grant  such  order  revoking  and  cancelling  the  said  liquor  tax  certificate, 
unless  the  holder  of  said  liquor  tax  certificate  shall  present  and  file  an  answer 
to  said  petition,  which  answer  denies  each  and  every  violation  of  the  Liquor 
Tax  Law  alleged  in  the  petition,  and  raises  an  issue  as  to  any  of  the  facta 
material  to  the  granting  of  such  order,  in  which  event  the  said  justice,  judge 
or  court  shall  hear  the  proofs  of  the  parties  and  may,  if  deemed  necessary  or 
proper,  take  testimony  in  relation  to  the  allegations  of  the  petition  or  answer. 
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or  appoint  a  referee  to  take  proofs  in  relation  thereto,  and  report  the  evidence 
to  such  justice,  judge  or  court,  without  opinion." 

Eeld,  that  instead  of  revoking  the  certificate,  the  court,  in  the  event  of  the  fail- 
ure of  the  certificate  holder  to  appear  on  the  return  of  the  order  to  show  cause, 
might  appoint  a  referee  to  take  proof  in  relation  to  the  allegations  in  the  peti- 
tion and  to  report  the  evidence  to  the  court  without  opinion,  particularly  as  the 
court  has  power,  hoth  inherent  and  statutory  (Code  Civ.  Proc.  §  1015),  to  order 
references  on  motions  and  special  proceedings  when  it  deems  them  necessary, 
and  has  heen  accustomed  to  exercise  this  power  for  many  years; 

That  an  enactment  of  the  Legislature  will  not  he  construed  as  modifying  time- 
honored  customs  and  powers  of  the  court,  in  the  absence  of  an  express  pro- 
vision to  that  effect  therein. 

Jenks,  J.,  dissented. 

Appeal  by  Emma  L.  Watson  from  an  order  of  the  Supreme 
Ooart,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  17th  day  of  October, 
1903,  denying  the  appellant's  motion  to  vacate  and  set  aside  an  order 
of  reference  entered  in  said  clerk's  office  on  the  14:th  day  of  Sep- 
tember, 1903,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  4th  day  of  November,  1903,  revoking  and  canceling  liquor 
tax  certificate  No.  10,  375,  theretofore  issued  to  the  said  Emma  L. 
Watson. 

Alexander  H.  Geismar^  for  the  appellant. 

Herbert  H.  KeUogg^  for  the  respondent. 

H00K.EB,  J. : 

This  is  an  appeal  by  the  certificate  holder,  Emma  L.  Watson,  from 
an  order  denying  a  motion  to  vacate  and  set  aside  an  order  of  refer- 
ence, granted  in  the  proceeding  upon  the  return  of  the  order  to  shovr 
cause,  made  upon  the  presentation  of  a  verified  petition  of  the  State 
Commissioner  of  Excise,  demanding  a  revocation  of  appellant's 
liquor  tax  certificate.  The  petitioner  alleged  that  he  was  the  duly 
appointed,  qualified  and  acting  State  Commissioner  of  Excise,  and, 
upon  information  and  belief,  that  on  the  30th  day  of  April,  1903, 
there  was  presented  to  the  proper  deputy  commissioner  of  excise  a 
verified  application  of  the  appellant  for  a  liquor  tax  certificate,  upon 
which  was  issued  to  her  certificate  No.  10,375,  permitting  her  to 
traffic  in  liquors  at  the  place  therein  designated.  The  petitioner 
further  alleged  upon  information  and  belief  that  on  Sunday,  the  2d 
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day  of  August,  1903,  the  appellant,  personally,  and  by  Iier  agents^ 
servants,  bartenders  and  persons  in  charge  of  the  permises  at  the  place 
designated  in  the  certificate,  wrongfully  and  unlawfully  committed 
several  distinct  violations  of  the  Liquor  Tax  Law,  in  illegally  selling 
intoxicating  liquors;  and  further  alleged  upon  information  and 
belief  that  there  were  two  separate  violations  of  the  statute  on  Sun- 
day, August  9,  1903.  The  petition  also  showed  the  source  of  the 
petitioner's  information  and  the  grounds  of  his  belief  as  to  the  mat- 
ters therein  alleged  upon  information  and  belief  to  be  the  public 
records  in  the  office  of  the  State  Commissioner  of  Exdse  and  his 
special  deputy,  and  the  affidavits  of  Halsey  and  Rogers,  attached  to 
the  petition  and  made  a  part  thereof,  as  if  fully  set  forth  therein. 
The  record  contains  the  affidavits  of  Halsey  and  Rogers,  wherein 
the  affiants  swore  upon  their  positive  knowledge  to  the  offenses  men- 
tioned in  the  petition.  Upon  the  presentation  of  the  latter,  one  of 
the  justices  of  the  Supreme  Court  made  an  order  requiring  the 
appellant  to  show  cause  why  her  liquor  tax  certificate  shonld  not  be 
revoked  and  canceled.  Upon  the  return  of  that  order,  no  appear- 
ance was  made  on  behalf  of  the  certificate  holder,  and  upon  her 
default  and  the  motion  of  the  petitioner  the  Special  Term  ordered 
that  the  matter  be  referred  to  a  referee  to  take  proof  in  reference  to 
the  allegations  in  the  petition  and  report  the  evidence  to  the  coart, 
without  opinion,  with  all  convenient  speed ;  and  directed  that  any- 
party  to  the  proceeding  might  bring  the  same  to  a  hearing  before 
the  referee  by  notice  to  the  opposite  party.  Upon  the  initiative  of 
the  State  Commissioner  of  Excise  proof  was  taken  before  the  referee, 
which  is  not  printed  in  this  record ;  it  is,  however,  stipulated  between 
the  parties  that  the  evidence  so  taken  before  the  referee  was  suffi- 
cient to  justify  the  order  of  revocation  entered  thereupon.  Pend- 
ing the  hearing  before  the  referee  the  appellant  appeared  specially 
in  the  proceeding  for  the  purpose  of  moving  to  set  aside  the  order 
of  reference,  granted  on  the  14th  day  of  September,  1903,  and 
thereafter,  upon  papers  showing  the  status  of  the  proceeding,  moved 
to  set  aside  the  reference  on  the  ground  that,  pursuant  to  the  pro- 
visions of  subdivision  2  of  section  28  of  the  Liquor  Tax  Law  (Lawa 
of  1896,  chap.  112,  as  amd.  by  Laws  of  1903,  chap.  486),  the  Special 
Term  of  the  Supremo  Court  was  without  power  or  jurisdiction  to 
make  an  order  of  reference  where  the  certificate  holder  did  not 
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appear  upon  the  return  of  the  order  to  show  cause,  and  claimed 
that  the  proper  procedure  was  for  the  court  to  have  made  a  sum- 
mary order  upon  her  default  forfeiting,  revoking  and  canceling  tlie 
liquor  tax  certificate  as  a  final  order  in  the  proceedings.  On  the 
16th  day  of  October,  1903,  an  order  was  en tere(f  denying  the  motion 
to  set  aside  and  revoke  the  order  of  reference ;  and  from  the  order 
of  October  16,  1903,  and  from  the  final  order  of  cancellation  and 
revocation,  the  certificate  holder  has  appealed  to  this  court. 

Although  the  appellant  did  not  appear  on  the  motion  which 
resulted  in  the  final  order,  the  commissioner  expressly  waives  the 
question  of  her  right  to  appeal  from  the  final  order.  On  the  28th  day 
of  October,  1903,  the  referee  having  been  attended  by  the  attorney 
for  the  State  Commissioner  of  Excise,  and  having  taken  proof, 
made  his  report ;  later,  at  Special  Term,  no  one  appearing  on  behalf 
of  the  appellant,  and  upon  her  default,  and  upon  the  reading  and 
filing  of  all  the  papers  and  the  report  of  the  referee  and  the  evi- 
dence annexed  thereto,  an  order  was  entered  revoking  and  cancel- 
ing the  certificate. 

Subdivision  2  of  section  28  of  the  Liquor  Tax  Law,  as  amended 
(fuprd)^  after  providing  for  what  offenses  a  liquor  tax  certificate 
may  be  revoked,  and  permitting  a  revocation  to  be  accomplished  in 
proceedings  had  at  Special  Term,  instituted  by  a  proper  petitioner, 
goes  on  to  say :  '^  Upon  the  presentation  of  the  petition  and  suck 
consent  whenever  necessary,  the  justice,  judge  or  court  shall  grant 
an  order  requiring  the  holder  of  such  certificate  to  show  cause 
before  him,  or  before  a  Special  Term  of  the  Supreme  Court  of  the 
judicial  district,  on  a  day  specified  therein,  not  more  than  ten  days 
after  the  granting  thereof,  why  an  order  revoking  and  cancelling 
such  liquor  tax  certificate  should  not  be  granted ;  and  said  order 
shall  also  contain  an  injunction  restraining  the  said  certificate  holder 
from  transferring  or  surrendering  such  certificate  for  rebate,  except 
as  is  hereinafter  provided,  until  the  final  determination  of  the  pro- 
ceeding. A  copy  of  such  petition  and  order  shall  be  served  upon 
the  holder  of  such  certificate,  and  the  officer  issuing  the  same,  or  his 
successor  in  office,  and  upon  the  State  Commissioner  of  Excise,  in  the 
manner  directed  by  such  order,  not  less  than  five  days  before  the 
return  day  thereof.  On  the  day  specified  in  such  order,  the  justice, 
judge  or  court  before  whom  the  same  is  returnable  shall  grant  such. 
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order  revoking  and  cancelling  the  said  liquor  tax  certificate,  uulees 
the  holder  of  said  liqaor  tax  certificate  shall  present  and  file  aa 
answer  to  said  petition,  which  answer  denies  each  and  every  viola- 
tion of  the  Liquor  Tax  Law  alleged  in  the  petition,  and  raises  an  iBSue 
as  to  any  of  the  facts  material  to  the  granting  of  such  order,  in 
which  event  the  said  justice,  judge  or  court  shall  hear  the  proofs  of 
the  parties  and  may,  if  deemed  necessary  or  proper,  take  testimony 
in  relation  to  the  allegations  of  the  petition  or  answer,  or  appoint  a 
referee  to  take  proofs  in  relation  thereto,  and  report  the  evidence  to 
such  justice,  judge  or  court,  without  opinion."  The  balance  of  said 
subdivision  2  of  section  28  is  devoted  to  provisions  which  do  not 
seem  to  be  germane  to  the  questions  involved  upon  this  appeal. 

The  exact  question,  and  the  only  one  which  is  presented  for  oar 
consideration  by  the  record  before  us,  is  as  to  the  power  of  the 
court  at  Special  Term,  upon  the  non-appearance  of  the  certificate 
holder  on  the  return  of  the  order  to  show  cause  based  upon  the 
original  petition,  to  order  a  reference  to  take  proof  and  report  with- 
out opinion,  it  being  contended  by  the  appellant  that  such  an  order 
is  void  and  that  the  only  course  open  to  the  Special  Term  under 
such  circumstances  is  defined  in  the  statute  we  have  quoted,  and  is 
to  make  a  summary  order  revoking  and  canceling  the  certificate. 

The  State  Commissioner  of  Excise  defends  the  order  appealed  from 
on  the  ground  that  the  subdivision  of  the  section  is  not  to  be  construed 
as  mandatory  to  the  extent  of  depriving  the  court  of  its  inherent 
power  to  order  a  reference  upon  motion  or  upon  a  hearing  in  a 
proceeding  of  this  general  character  to  obtain  further  advice  in  rela- 
tion to  the  facts  set  forth  in  the  moving  papers ;  and  in  this  view 
we  are  impelled  to  concur.  The  procedure  in  Matter  of  CuUinan, 
Neua  Certificate  (41  Misc.  Rep.  392),  was  similar  to  that  employed 
in  this  case  upon  the  return  of  the  order  to  show  cause ;  the  certifi- 
cate holder  being  in  default,  the  court  at  Special  Term  ordered  a 
reference  to  take  proof,  and  directed  that  a  motion  for  a  final  order 
come  on  to  be  heard  thereafter  upon  notice.  Upon  appeal  to  the 
Appellate  Division  in  the  first  department  the  order  was  affirmed, 
without  opinion.  (89  App.  Div.  613.)  The  affirmance  being 
without  opinion,  we  are  not  advised  whether  the  exact  question 
raised  by  the  appeal  here  was  argued  or  passed  upon  by  that  court, 
but  the  sustaining  of  the  order  made  in  the  Neua  Case  {(suprci) 
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seems  to  indicate  that  the  Appellate  Division  in  that  departnfient 
holds  the  view  that  the  language  of  the  sabdivision  under  review  is 
insufficient  to  deprive  the  court  of  its  inherent  power  to  order  a 
reference.  It  has  been  the  practice  of  the  Supreme  Court  to  direct 
a  reference  for  the  purpose  of  taking  evidence  to  aid  it  in  disposing 
of  motions  and  special  proceedings  for  many  years.  One  of  the 
earliest  cases  upon  this  subject  is  that  of  Dwight  v.  St.  John  (25 
N.  Y.  203),  in  which  it  was  held  that  outside  the  provisions  of  the 
Code  of  Procedure  the  court  always  had  the  right  to  refer  to  take 
proofs  upon  matters  upon  which  it  desired  fuller  information  before 
proceeding.  In  Matter  of  Bohm  (4  Hun,  558),  a  proceeding  to 
vacate  an  assessment ;  in  People  ex  rd,  Del  Mar  v.  St.  Louia^  etc.^ 
By,  Co.  (44  Hun,  552),  a  mandamus  proceeding,  and  in  Martin  v. 
Hodges  (45  Hun,  38),  a  motion  to  open  a  default,  similar  proceduro 
was  indulged,  and  it  was  held  that  this  power  was  inherent  in  the 
court.  Section  1015  of  the  Code  of  Civil  Procedure,  which  incor- 
porates the  provision  of  subdivision  2  of  section  271  of  the  Code  of 
Procedure,  is  broad  in  its  terms,  confirms  the  inherent  power  in  the 
court  and  endows  it  with  statutory  authority.  That  section  reads 
as  follows :  "  The  court  may  likewise,  of  its  own  motion,  or  upon 
the  application  of  either  party,  without  the  consent  of  the  other, 
direct  a  reference  to  take  an  account  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  *  *  *  (^7.  where  it  it 
necessary  to  do  so  for  the  information  of  the  court.^^ 

In  view  of  the  ancient  practice  of  the  court  to  order  references 
when  deemed  necessary,  the  inherent  power  to  do  so,  which  it  has 
been  frequently  held  it  possessed,  and  the  broad  and  comprehensive 
terms  of  section  1015  of  the  Code  of  Civil  Procedure,  we  are  unable 
to  say  that  the  Legislature  intended  in  the  enactment  of  subdivision 
2  of  section  28  of  the  Liquor  Tax  Law  (as  amd.  by  Laws  of  1903, 
chap.  486)  to  deprive  the  court  in  proceedings  of  this  character  of 
the  power  it  has  always  possessed  in  motions  and  other  similar 
proceedings.  It  is  true  that  the  language  of  the  subdivision  of 
the  section  seems  to  indicate  that  the  justice,  court  or  judge 
before  whom  the  order  to  show  cause  is  returnable  shall  make  an 
order  revoking  and  canceling  a  certificate  unless  its  holder  pre- 
sents an  answer  which  raises  a  material  issue.  This  language  is  not 
App.  Div.— Vol.  XCIII.        36 
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so  far  mandatory  as  to  deprive  the  court  of  the  privilege  of  taking 
proof,  either  itself  or  by  reference,  of  the  facts  alleged  in  the  peti- 
tion, nor  is  the  language  framed  with  the  intent  of  curtailing  the  power 
to  refer.  An  enactment  of  the  Legislature  will  not  be  coustni  ed  as 
modifying  the  time-honored  customs  and  powers  of  the  court,  iu  tie 
absence  of  explicit  provision  to  that  effect  therein. 

The  court  was  not  without  jurisdiction  in  granting  the  order  of 
reference,  or  in  making  the  order  revoking  and  canceling  the  cer- 
tificate upon  the  coming  in  of  the  referee's  report ;  and  the  orders 
appealed  from  should,  therefore,  be  affirmed,  with  costs. 

All  concurred,  except  Jenks,  J.,  dissenting. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


CosTANTiNO   Maolio,  Respondent,  v.   The   New   York  Herald 
Company,  Appellant. 

lAbel  —  where  it  refers  to  a  hotel  and  not  to  the  proprietor  a  complaint  muH  aJUegt 

special  damages. 

A  newspaper  article  stating  that  a  hotel  was  frequented  by  vicious  characters; 
that  it  had  a  bad  reputation;  that  an  unsuccessful  attempt  had  been  made  to 
close  it,  and  that  the  physician  who  performed  an  autopsy  on  a  murdered 
woman  believed  that  the  murderer  would  be  found  in  such  hotel,  refers  to  tbe 
hotel  and  not  to  the  hotel  proprietor. 

Consequently,  the  complaint  in  an  action  of  libel  brought  against  the  publisher 
of  such  article  by  the  hotel  proprietor  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  unless  it  alleges  special  damage. 

Appeal  by  the  defendant.  The  New  York  Herald  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
"Westchester  on  the  9th  day  of  October,  1903,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  Westchester  Special  Term, 
overruling  the  defendant's  demurrer  to  the  plaintiff's  complaint 

The  action  was  brought  by  the  plaintiff,  for  many  years  the  pro- 
prietor of  a  hotel  at  White  Plains,  Westchester  county,  N.  Y., 
known  as  the  Roma  Hotel,  to  recover  damages  alleged  to  have  been 
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sustained  by  reason  of  the  publication  of  two  alleged  libels,  one  in 
the  New  York  Herald^  and  one  in  the  Evening  Tdegram^  two 
newspapers  published  by  the  defendant.  One  of  the  alleged  libels, 
which  was  published  in  the  New  York  Ileraldorx  January  24, 1902, 
was  as  follows : 

"  Woman  found  by  the  roadside,  foully  slain,  met  the  fatb 

THAT  WAS  intended  FOR  HER  DAUGHTER. 

"  When  the  family  fortune  fell  lower  than  usual  a  few  months 
ago  the  daughter,  Isabella,  took  service  as  a  nurse  girl  in  a  family 
living  about  four  blocks  from  her  home.  She  was  often  on  the 
Btreet  as  late  as  six  o'clock  in  the  evening  and  at  such  times  attracted 
the  attention  of  passers  by,  though  it  is  said  that  she  is  of  a  modest 
and  retiring  nature.  Further  down  Lake  street  is  the  Roma  Hotel, 
kept  by  Costantino  Maglio.  (The  plaintiflE  meaning.)  Many  Ital- 
ians make  the  hotel  their  headquarters  and  it  has  a  bad  reputation. 
An  attempt  was  recently  made  to  have  it  closed,  but  the  attempt 
failed.  From  this  hotel,  a  tall  Italian,  whose  name  is  not  known, 
on  more  than  one  occasion  followed  Miss  Allen.  He  attempted  ta 
Bpeak  to  her  and  was  repulsed.  Once  he  sprang  out  at  her  from 
the  side  of  the  street  just  before  she  entered  her  home.  Her 
screams  brought  her  father  to  her  assistance  and  the  Italian  dis- 
appeared. To-day  Miss  Allen  accompanied  a  reporter  for  the 
Herald  to  the  Koma  Hotel,  she  was  unable  to  identify  her  assailant. 
*  *  *  Suspicion  points  with  emphasis  in  the  direction  of  aa 
Italian.  Not  far  from  where  Mrs.  Allen's  body  was  found  is  a 
hotel  (meaning  the  Koma  Hotel,  kept  by  the  plaintiff  as  aforesaid), 
patronized  by  Italians,  and  it  is  the  opinion  of  Dr.  Curtiss  that  the 
murderer  will  be  found  there.  There  is  good  reason  to  believe  that 
a  mistake  was  made  when  the  crime  was  committed,  and  that  Mrs. 
Allen's  daughter,  Isabella,  was  intended  as  the  victim.  The  girl, 
who  is  in  a  state  of  hysterical  fear  as  a  result  of  the  terrible  tragedy 
that  has  come  into  her  life,  is  of  the  opinion  that  she  escaped  death 
by  the  merest  accident,  and  that  her  mother  was  sacrificed  in  her 
stead.  Less  than  a  month  ago  Miss  Allen  was  followed  to  the  door 
of  her  home  by  an  Italian  who  attempted  to  intercept  her." 

The  other  alleged  libel  was  published  iu  the  Evening  Telegram 
on  January  24, 1902,  and  was  as  follows : 


Digiti 


zed  by  Google 


548  MAQLIO  v.  NEW  YORK  HERALD  CO. 

Second  Department,  April,  1904.  [Vol.  9SL 

"Retbeat  for  the  vicious  (meaning  thereby  that  the  Roma 
Hotel,  of  which  the  plaintiff  was  keeper,  as  aforesaid,  secreted  and 
harbored  and  was  the  home  of  vicious  persons  and  criminals.) 
Husband  of  slain  woman  fbeed. 

"  Police  now  seek  other  clews.  Mrs.  Allen  found  murdered  by 
roadside  in  White  Plains,  N.  T.,  is  believed  to  have  met  fate 
intended  for  her  daughter,  who  had  twice  been  threatened  by  Italian 
who  cannot  be  found.  Isabella  (meaning  the  daughter  of  the  said 
Mrs.  Allen)  is  employed  as  a  nurse  girl  in  the  family  living  about 
four  blocks  from  her  home.  She  was  often  on  the  street  as  late  as 
six  o'clock  in  the  evening,  and  at  such  times  attracted  the  attention 
of  passers  by,  though  it  is  said  that  she  is  of  a  modest  and  retiring 
nature.  Further  down  Lake  street  is  the  Roma  Hotel,  kept  by 
Costantino  Maglio  (the  plaintifiE  meaning).  Many  Italians  make 
the  hotel  their  headquarters,  and  it  has  a  bad  reputation.  An 
attempt  was  recently  made  to  have  it  closed,  but  the  attempt  failed. 
From  this  hotel  a  tall  Italian,  whose  name  is  not  known,  on  more 
than  one  occasion  followed  Miss  Allen ;  he  attempted  to  speak  to 
her  and  was  repulsed.  Once  he  sprang  out  at  her  from  the  side  of 
the  street  just  before  she  entered  her  home.  Her  screams  brought 
her  father  to  her  assistance  and  the  Italian  disappeared.  When 
taken  to  the  Roma  Hotel  yesterday,  however,  Miss  Allen  was  unable 
to  identify  her  assailant.     *    *     * 

"  White  Plains,  N.  T.,  Friday.  Strenuous  eflEorts  on  the  part  of 
the  police  to  discover  the  murderer  of  Isabella  Allen,  whose  body  was 
found  under  such  shocking  and  peculiar  circumstances  Thursday 
night,  have  so  far  been  unavailing.  James  Allen,  her  husband,  who 
was  arrested  on  suspicion,  has  been  released,  and  the  police  are  now 
trying  to  find  the  man  who  notified  Mr.  Allen  of  the  discovery  of  his 
wife's  body,  went  with  him  to  the  police  station  to  report  the  matter 
and  then  mysteriously  disappeared.  Suspicion  points  with  emphasis  in 
the  direction  of  an  Italian.  Not  far  from  where  Mrs.  Allen's  body 
was  found  is  a  hotel  patronized  by  Italians  (meaning  the  Roma 
Hotel  kept  by  plaintiff  as  aforesaid),  and  it  is  the  opinion  of  Dr. 
Curtiss,  who  performed  the  autopsy,  that  the  murderer  will  be 
found  there.  There  are  good  reasons  for  believing  that  a  mistake 
was  made  when  the  crime  was  committed,  and  that  Mrs.  Allen's 
daughter  Isabella  was  intended  as  the  victim.    The  girl,  who  is  in  a 
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State  of  hysterical  fear  as  a  result  of  the  terrible  tragedy  that  has 
come  into  her  life,  is  of  the  opinion  that  she  escaped  death  by  the 
merest  accident  and  that  her  mother  was  sacrificed  in  her  stead." 

Robert  W.  Candler  [  William  Jay  and  Flamen  B.  Cam^dler  with 
liim  on  the  brief],  for  the  appellant. 

Cha/rles  A,  Dryer^  for  the  respondent. 

Pbb  Oubiam  : 

The  alleged  libels  for  the  pubhcation  of  which  this  action  is 
brought  do  not  differ  materially  from  those  which  were  under  con- 
sideration in  Maglio  v.  Ifeio  Torh  Herald  Co,  (83  App.  Div.  44). 
It  seems  to  us  that  they  refer  to  the  property  of  the  plaintiff  and 
not  to  the  plaintiff  individually.  Here,  however,  there  is  no  allega- 
tion of  special  damage,  and  without  such  an  allegation,  where  the 
defamatory  publication  is  a  libel  on  the  place  and  not  on  the  plain- 
tiff, the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.     {Ken/fiedy  v.  Press  Pvhlishing  Co.y  41  Hun,  422.) 

It  follows  that  the  interlocutory  judgment  should  be  reversed. 

All  concmTed. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs. 


Walter  Powles,  Appellant,  v,  Pearson  Halstbad  and  Others, 

Kespondents. 

HfegUgenee  —  the  act  qf  bticking  one  truck  against  another  and  thereby  oruihing  a 
man  bettoeen  the  kttter  and  some  boxes  is  evidence  of  negligence —  the  credibility  of 
tHe  truckman  is  to  be  determined  by  the  jury. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  the  plaintiff 
gave  evidence  tending  to  show  that,  while  he  was  standing  on  a  pier  behind  a 
one-horse  truck  which  he  was  assisting  in  unloading,  a  large  double  truck 
belonging  to  the  defendant  was  backed  against  the  plaintiff's  truck  with  such 
force  as  to  break  the  shafts  of  the  latter  truck,  throw  down  the  horse  attached 
thereto,  and  crush  the  plaintiff  between  the  truck  and  some  boxes  which  were 
standing  about  three  feet  distant  therefrom. 

Evidence  was  also  given  tending  to  show  that  the  plaintiff's  horse  was  standing 
quietly  at  the  time,  and  that  the  collision  was  the  result  of  an  effort  on  the 
part  of  the  defendant's  diiver  to  turn  or  back  his  truck  upon  the  pier. 
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The  accident  occurred  in  the  daytime,  and  no  claim  was  made  that  there  was  sot 
ample  room  for  both  trucks,  or  that  the  defendant's  driver  was  prevented  in 
any  manner  from  seeing  what  he  was  doing. 

Held,  that  the  case  should  have  been  submitted  to  the  jury,  and  that  it  was  error 
for  the  court  to  dismiss  the  plaintiff's  complaint  at  the  close  of  the  evidence  on 
the  ground  that  there  was  no  evidence  of  the  defendant's  negligence  which 
would  warrant  the  submission  of  the  case  to  the  jury; 

That  the  credibility  of  the  defendant's  driver  was  a  matter  for  the  consideration 
of  the  jury. 

Appeal  by  the  plaiatiff,  Walter  Powles,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  tlie  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  20th  day  of  June,  1902, 
npon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

James  C.  Cropaey^  for  the  appellant. 
John  Fordy  for  the  respondents. 

HiRSCHBERG,  P.  J.  : 

The  plaintiflF  was  injured  in  the  daytime,  while  standing  on  the 
pier  of  Mallory  &  Co.,  East  river,  in  the  borough  of  Manhattan, 
behind  a  one-horse  truck  belonging  to  Charles  Burke,  which  he,  the 
plaintiff,  was  assisting  Burke  in  unloading.  There  was  evidence 
tending  to  establish  that  his  injuries  were  occasioned  by  the  backing 
against  his  truck  of  a  large  double  truck  belonging  to  the  defend- 
ants and  in  charge  of  one  of  their  drivers.  The  collision  was  of 
such  force  as  to  break  the  shafts  of  the  truck  which  the  plaintiff  was 
unloading,  to  throw  down  the  horse  which  was  harnessed  to  that 
truck,  and  to  crush  the  plaintiff  between  the  truck  and  some  boxes 
which  were  piled  up  about  three  feet  distant.  There  was  evidence 
tending  to  establish  further  that  at  the  time  of  the  collision  the 
horse  attached  to  the  plaintiff's  truck  was  standing  still. 

The  learned  trial  justice  dismissed  the  complaint  at  the  close  of 
the  case  on  the  ground  that  there  was  no  evidence  of  defendants' 
negligence  which  would  warrant  a  submission  of  the  question  to  the 
jury,  saying  to  the  plaintiff's  counsel,  '^  I  think  you  must  show  soroe 
act  on  the  part  of  the  driver  that  was  reckless  or  negligent,  or 
wanton  or  wrong  in  some  way,  and  I  do  not  see  that  you  have 
shown  any."     There  being  evidence  from  which  the  jury  might 


Digiti 


ized  by  Google 


POWLES  V.  HALSTEAD.  551 


App.  Div.]  Second  Department,  April,  1904. 


have  reasonably  inferred  that  the  plain tiflE's  horse  was  standing 
quietly  at  the  time,  and  that  the  collision  was  consequently  the 
result  of  an  effort  on  the  part  of  the  defendants'  driver  to  turn  or 
back  his  truck  upon  the  dock,  it  was  a  question  of  fact  whether  that 
result  could  not  have  been  accomplished  in  the  exercise  of  ordinary 
care  without  the  violent  contact  which  ensued.  No  claim  was  made 
that  there  was  not  ample  room  for  both  trucks,  or  that  the  defend- 
ants' driver  was  prevented  in  any  manner  from  seeing  what  he  was 
doing.  Indeed,  that  driver  presented  his  version  of  the  occurrence, 
and  assuming  that  the  event  as  he  described  it  was  not  a  physical 
impossibility,  it  certainly  raised  a  clear  issue  of  fact.  The  plaintiff's 
truck  was  standing  east  and  west,  the  horse  facing  westerly,  with 
the  truck  backed  towards  the  river  or  easterly  end  of  the  pier. 
The  defendants'  driver  drove  upon  the  dock  from  the  shore  end, 
and  when  he  reached  the  neighborhood  of  the  river  he  endeavored 
to  turn  his  horses  for  the  purpose  of  backing  up  alongside  of  the 
other  truck.  He  testified  "  as  I  turned  around  trying  to  back  to 
Mr.  Burke's  truck,  backing  up  —  as  I  was  turning  around  I  hollered 
*  Hey  there ! '  and  the  horse  backed  down,  and  his  truck  got  into 
mine  and  crushed  alongside  of  the  dock,  and  I  stopped  my  horse 
as  quick  as  I  could.  *  *  *  While  I  was  backing  in,  Burke's 
truck  backed  up  in  my  way,  and  I  hollered  *  Hey  there ! '  as  I  was 
swinging  around  trying  to  back  in.  His  truck  hit  mine.  The  two 
trucks  collided.  Burke's  truck  was  standing  into  the  river  and  the 
horses  standing  to  the  shore  like  —  the  horse  was  west  and  the 
track  was  east ;  that  is,  the  truck  was  backed  up  and  the  horsea 
swung  to  one  side,  right  alongside  of  the  dock.  Just  before  the 
accident  my  truck  was  just  the  same  thing.  *  *  *  When  I 
was  backing  up  Mr.  Burke's  horse  backed  up  and  backed  into  my 
track  and  the  two  trucks  came  together.  I  was  looking  back  all  the 
time.  Burke's  horse  was  standing  still  when  I  started  to  back  up. 
Up  to  that  time  I  hadn't  stopped  at  all.  I  was  trying  to  get  in.  I 
was  swinging  in  to  get  in  position,  and  Mr.  Burke's  horse  backed 
up.''  It  is  not  very  clear  how  under  the  circumstances  the  horse 
attached  to  the  truck  which  the  plaintiff  was  unloading  could  have 
backed  tliat  truck  against  the  defendants'  truck,  but  even  if  the 
statement  of  the  witness  was  such  as  was  calculated,  if  accepted,  to 
exculpate  him  from  the  blame  and  consequent  liability  with  which 
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be  woald  otherwise  be  chargeable,  his  credibility  was  a  matter  foi 
the  consideration  of  the  jury. 

That  the  case  should  have  been  submitted  to  the  jury  for  deter- 
mination has  been  often  decided  in  controversies  involving  some- 
what similar  conditions.  (See  Murphy  v.  Weidmann  Cooperag&^ 
1  App.  Div.  283 ;  Smith  v.  Bailey^  14  id.  283,  285 ;  I^ead  v. 
Soscoe  Lamber  Co.j  54  id.  621 ;  ChirUy  v.  Electric  Vehicle  Co.^ 
68  id.  18 ;  Stevnucher  v.  HiUa  Brothers  Co.,  91  id.  521 ;  KetOe  f. 
JWZ,  162  N.  T.  255.) 

The  judgment  should  be  reversed. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event 


In  the  Matter  of  the  Appeal  of  Oustavus  A.  Rogebs,  the  Defend- 
ant's Attorney  in  the  Case  of  Isbasl  Pohesanz,  Plaintiff,  «, 
Louis  Mabous,  Defendant. 

GusTAVus  A.  Rogers,  Appellant,  v.  Isbael  Pombbanz  and  Louis 
Mabous,  Respondents. 

AJttomey  and  client  —  when  a  settlement  of  on  action  by  a  client  will  not  be  earri^ 
out  by  the  court  —  marking  a  caee  ae  settled  i$  a  diseontinuanee. 

The  right  of  the  parties  to  an  action  to  settle  the  litigation  does  not  require  tlie 

court  to  carry  into  effect  a  settlement  made  for  the  purpose  of  depriving  the 

defendant's  attorney  of  his  costs. 
In  such  a  case  a  discontinuance  of  the  action  will  be  refused  except  upon  terma 

which  will  protect  the  attorney. 
The  action  of  a  trial  judge  in  marking  a  case  settled  is  equivalent  to  a  disoontinu^ 

ance  of  the  action. 

Appeal  by  Gustavns  A.  Rogers,  the  defendant's  attorney  in  the 
first  above-entitled  action  and  the  plaintiff  in  the  second  above-enti- 
tled action,  from  an  order  of  the  Supreme  Court  in  the  former  action, 
made  at  the  Kings  County  Trial  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  16th  day  of  April,  1903, 
denying  a  motion  made  by  the  said  Gustavus  A.  Rogers  to  restore 
that  case  to  the  day  calendar  "  for  the  purpose  of  protecting  the 
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rights  of  the  defendant's  attorney  herein,  and  for  the  purpose  of 
determining  his  right  to  the  taxable  costs  of  this  action." 

Ottstavus  A.  Rogers^  appellant,  in  person. 

MaoBwell  O.  GoJien^  for  the  respondent  Pomeranz. 

WlLLAKD  BARrLBTT,  J.  : 

This  case  was  before  the  Appellate  Division  in  July  last,  when 
the  appeal  was  dismissed  because  the  attorney  who  claimed  to  be 
aggrieved  by  the  order  appealed  from  was  not  the  appellant. 
{JPomeram  v.  JUar&uSy  86  App.  Div.  321.)  The  attorney  has  now 
appealed,  and  we  think  that  he  is  entitled  to  a  reversal  of  the  order 
upon  the  authority  of  the  case  of  National  Exhihition  Co.  v.  Crane 
(167  N.  Y.  505).  The  allegation  in  the  moving  affidavit,  that  the 
settlement  between  the  parties  was  collusive  for  the  purpose  of 
defrauding  the  defendant's  attorney  of  his  costs,  was  not  denied. 
As  was  said  on  the  previous  appeal,  the  action  of  the  trial  judge  in 
marking  the  case  settled  was  equivalent  to  a  discontinuance  of  the 
action.  In  view  of  the  uncontradicted  allegation  that  ^ the  settle- 
ment was  collusive  and  fraudulent,  a  discontinuance  should  not 
have  been  granted  without  protecting  the  defendant's  attorney. 
We  do  not  question  the  right  of  parties  to  settle  their  cases,  which 
is  so  strongly  asserted  by  the  learned  trial  judge  in  his  opinion ;  but 
Tinder  the  doctrine  of  the  Crane  case,  above  cited,  this  right  does 
not  extend  so  far  as  to  compel  the  court  to  carry  the  settlement  of 
a  litigation  into  effect  where  it  is  made  for  the  purpose  of  depriving 
an  attorney  of  his  costs. 

The  order  appealed  from  should  be  reversed  and  the  case  restored 
to  the  calendar  at  Trial  Term.  When  it  is  duly  called  for  trial,  if 
the  parties  show  the  court  that  a  settlement  has  been  effected  with- 
out collusion  for  the  purpose  of  depriving  the  defendant's  attorney 
of  his  costs,  they  will  be  entitled  to  an  order  of  discontinuance.  If, 
on  the  other  hand,  it  appears  that  the  settlement  was  collusive  and 
fraudulent,  a  discontinuance  may  be  refused,  except  upon  terms 
which  will  protect  the  attorney  for  the  defendant. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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August  G.  Fritsch,  as  Adnninistrator,  etc.,  of  Geokob  Fritsoh, 
Deceased,  Respondent,  v.  New  York  and  Queens  Countt 
Railway  Company,  Appellant. 

Negligence — detith  of  a  hoy  struck  by  a  street  ear  having  no  fender — oUigiUion 
oftJie  company  to  have  fenders  on  its  cars,  considered. 

On  the  trial  of  an  action  to  recover  damages  resulting  from  the  death  of  the 
plaintifTs  intestate,  a  boy  seven  and  a  half  years  of  age,  who  was  run  down 
and  killed  by  one  of  the  defendant's  street  cars,  the  jury  may  properly  find 
Uiat  the  age  of  the  child  was  such  that  he  was  not  chargeable  with  contribu- 
tory  negligence. 

It  appeared  that  the  car  in  question  was  not  provided  with  a  fender;  that  the 
accident  occurred  in  the  borough  of  Queens,  while  the  car  was  running  at  a 
speed  of  twenty  miles  an  hour,  and  that  there  was  no  ordinance  in  force  appli- 
cable to  the  locality  requiring  street  cars  to  be  provided  with  fenders.  A  wit- 
ness for  the  plaintiff  testified,  without  objection,  that  he  had  seen  fenders  on 
other  cars  in  New  York,  Brooklyn  and  Jamaica  for  about  four  years,  and 
that  fenders  were  in  general  use. 

Subsequently  the  defendant  objected  to  the  admission  of  testimony  regarding 
the  use  of  fenders,  but  the  objection  was  overrule<l. 

At  the  conclusion  of  the  charge,  the  defendant's  counsel  asked  the  trial  judge  to 
charge  *'  that  absence  of  fenders  on  the  cars  of  the  defendant  cannot  be  con- 
sidered as  negligence  or  a  want  of  care  or  prudence." 

The  court  responded  as  follows:  "That  I  decline,  because  they  may  consider  the 
equipment  of  the  car,  in  connection  with  the  speed  at  which  it  was  running 
and  all  the  other  things  belonging  to  the  use  of  such  a  car,  as  part  of  the  para- 
phernalia and  surroundings  and  equipment  that  go  to  make  up  the  particular 
car  with  which  the  accident  happened." 

Held,  that  where  a  jury  is  satisfied  from  the  evidence  that  the  injury  would  have 
been  prevented  by  the  use  of  a  safeguard,  such  as  a  fender,  which  is  usually 
attached  to  cars  of  similar  construction,  operated  in  similar  localities  generally 
throughout  the  country,  and  which  has  proved  ordinarily  efficacious  for  the 
protection  of  persons  upon  the  highway,  the}'  are  entitled  to  predicate  negli- 
gence upon  the  omission  to  provide  the  cars  with  such  safeguards.); 

That  the  jury  could  not  have  been  misled  by  the  ruling  of  the  trial  judge  upon 
the  defendant's  request  to  charge,  and  that  a  judgment  entered  upon  a  verdict 
in  favor  of  the  plaintiff  should  be  affirmed. 

Sernble,  that  it  was  proper  to  permit  proof  of  the  fact  that  the  car  in  question 
was  not  provided  with  a  fender. 

Tliat  the  presence  or  absence  of  a  fender  had  no  place  in  the  case  as  a  foundation 
upon  which  the  jury  might  rest  a  charge  of  negligence  against  the  defendant 
in  the  operation  or  construction  of  the  car.  It  simply  bore  upon  the  question 
as  to  the  extent  of  the  injury  (per  Woodward,  J.). 
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Appeal  by  the  defendant,  the  New  York  and  Queens  County 
Railway  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiflF,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Queens  on  the  20th  day  of  April,  1903,  upon  the  verdict  of  a  jury 
for  $2,500,  and  also  from  an  ord^r  entered  in  said  clerk's  office  on 
the  19th  day  of  May,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

George  F,  ITickey  [  William  E,  Stewart  with  him  on  the  brief], 
for  the  appellant. 

S.  S.  Whitehouse^  for  the  respondent. 

"WiLLARD  BaKTLETT,  J.  : 

This  is  an  action  to  recover  damages  for  the  negligent  killing  of 
tlie  plaintiff's  son,  a  boy  seven  and  one-half  years  of  age,  who  was 
run  down  by  one  of  the  defendant's  electric  cars  upon  a  street 
crossing  in  Astoria,  in  the  borough  of  Queens.  There  was  evidence 
from  which  the  jury  could  jSnd  that  the  motorman  ought  to  have 
seen  the  boy  in  season  to  avoid  injuring  him,  and  that  the  motor- 
man,  who  was  running  his  car  at  a  speed  of  twenty  miles  an  hour, 
was  looking  to  the  side  instead  of  to  the  front  of  the  car  at  the 
time  of  the  accident.  The  age  of  the  child  was  such  that  the  jury 
were  at  liberty  to  find  that  he  was  not  chargeable  with  contributory 
negligence.     {Stone  v.  Dry  Dock,  etc,  R.  R.  Co.,  115  N.  Y.  104.) 

It  does  not  appear  that  there  was  any  municipal  ordinance  in 
force  applicable  to  the  locality  where  this  accident  occurred,  requir- 
ing street  cars  running  therein  to  be  provided  with  fenders  ;  and,  as 
matter  of  fact,  there  was  no  fender  upon  this  car.  The  only  serious 
question  which  arises  on  this  appeal  relates  to  the  reception  of  evi- 
dence tending  to  show  that  fenders  were  in  common  use  upon  street 
cars  in  other  parts  of  the  city  of  New  York  and  in  other  cities,  and 
the  refusal  of  the  learned  trial  judge  to  charge,  as  requested  by  the 
defendant,  that  the  absence  of  fenders  on  the  cars  of  the  defendant 
could  not  be  considered  as  negligence  or  a  want  of  care  and 
prudence. 

I  think  there  can  be  no  doubt  that  it  was  proper  to  admit  evi- 
dence of  the  fact  that  there  was  no  fender  on  this  particular  car. 
Indeed,  this  proof  was  introduced  without  objection.     In  Oldjield 
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V.  New  York  db  IlarUm  B,  B.  Co.  (14  N.  Y.  310,  320)  the  plain- 
tiff's intestate,  a  girl  about  seven  years  of  age,  was  run  down  and 
killed  by  a  car  drawn  by  four  horses  on  a  street  in  the  city  of  New 
York.  Upon  the  trial  evidence  was  received  to  show  that  there 
were  no  guards  in  front  of  the  wheels  of  the  car,  although  nothing 
was  said  about  the  absence  of  such  guards  in  the  complaint,  which 
merely  charged  that  the  car  was  driven  over  the  child  carelessly  and 
negligently  by  the  servant  of  the  defendants.  Upon  an  appeal  to  the 
Court  of  Appeals  that  tribunal  afiBrmed  a  judgment  in  favor  of  the 
plaintiff,  notwithstanding  the  admission  of  this  evidence.  One  of 
the  opinions  was  written  by  Comstook,  J.,  who  said  that  in  respect 
to  the  proof  of  the  absence  of  guards  he  concurred  in  the  observa- 
tions of  Mr.  Justice  Woodruff,  in  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York  (3  E.  D.  Smith,  103,  110),  who 
thought  the  evidence  admissible  on  the  ground  that  what  would  be 
prudent  and  careful  in  the  management  of  a  well-constructed  car, 
provided  with  brakes  and  guards  to  prevent  injury  in  case  of  accident, 
might  be  imprudent  and  careless  in  driving  a  car  not  thus  provided. 
In  regard  to  the  use  of  fenders  on  other  cars,  a  witness  for  the 
plaintiff  testified,  without  objection,  that  he  had  seen  them  on  other 
cars  in  New  York  and  Brooklyn  and  Jamaica  for  about  four  years, 
and  that  these  fenders  were  in  general  use.  Ho  was  then  questioned 
and  answered  as  follows :  "  Q.  Were  they  in  general  use  on  other 
roads?  [Objected  to  as  incompetent,  irrelevant  and  immaterial; 
objection  overruled ;  exception.]  A.  Yes,  sir.  Q.  Had  you  seen 
them  on  street  cars  in  other  cities  ?  [Same  objection,  ruling  and 
exception.]  A.  Yes,  sir.  Q.  What  other  city?  A.  New  York, 
Louisville.  The  court :  We  won't  take  Louisville,  strike  that  out. 
Q.  In  New  York  city  and  Brooklyn  ?  A.  Yes,  sir."  The  witness 
then  went  on  to  testify,  without  objection,  that  he  had  never  seen 
a  fender  on  a  car  in  Queens  county,  and  that  he  had  ridden  over 
other  roads,  including  tlie  Brooklyn  Heights  in  Queens  county,  the 
road  that  goes  from  Brooklyn  to  Jamaica,  and  that  they  used  fenders 
on  those  cars  and  always  had.  Anotlier  witness  for  the  plaintiff, 
who  had  been  a  motorman  for  ten  or  twelve  years  on  different  lines 
in  different  cities,  testified  that  he  had  observed  the  cars  in  Brooklyn 
and  Queens  county  and  New  York.  He  was  then  asked :  "During 
the  last  ten  years,  tell  us  whether  or  not  fenders  have  been  in  gen- 
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eral  use  on  such  cars  ?  [Objected  to  as  incompetent,  irrelevant  and 
immaterial ;  objection  overruled ;  exception.]  A.  Yes,  excepting 
one  corporation  that  does  not  use  them  that  I  know  of.  Q.  New 
York  and  Queens  County  ?  A.  Yes,  sir,  and  Broadway  Road,  New 
York.  Q.  Do  you  know  what  the  purpose  of  these  fenders  is ! 
[Objected  to  as  incompetent,  irrelevant  and  immaterial ;  objection 
overruled  ;  exception.]  A.  They  are  to  prevent  accidents  to  pedes- 
trians and  children  and  people.  Life  savers,  to  prevent  accidents  to 
people.  They  have  been  in  general  use  on  the  roads  in  Kings 
County  and  in  New  York  County,  for  the  last  ten  years." 

After  the  learned  trial  judge  concluded  his  principal  charge  to 
the  jury,  the  counsel  for  the  defendant  asked  him  to  charge,  "  that 
absence  of  fenders  on  the  cars  of  the  defendant  cannot  be  considered 
as  negligence  or  a  want  of  care  or  prudence."  To  this  request  the 
court  responded  as  follows :  "  That  I  decline,  because  they  may  con- 
sider the  equipment  of  the  car  in  connection  with  the  speed  at  which 
it  was  running  and  all  the  other  things  belonging  to  the  use  of  such 
a  car  as  part  of  the  paraphernalia  and  surroundings  and  equipment 
that  go  to  make  up  the  particular  car  with  which  the  accident  hap- 
pened." To  this  refusal  to  charge  as  requested  and  to  the  modifica- 
tion the  counsel  for  the  defendant  duly  excepted. 

It  cannot  be  regarded  as  yet  definitely  settled  by  authority  in  this 
State  to  what  extent  street  railroad  companies  are  obliged,  in  the 
absence  of  statute  or  ordinance  on  the  subject,  to  adopt  safeguards 
against  injuring  persons  upon  the  highway  likely  to  arise  out  of  their 
want  of  care  in  the  operation  of  their  cars.  Judge  Seymour  D. 
Thompson,  in  his  careful  and  very  complete  treatise  on  the  Law  of 
Negligence,  says  that  the  use  of  fenders,  pilots,  or  safety-guards  in 
front  of  street  cars  to  minimize  the  danger  to  pedestrians  who  are 
run  against  by  the  cars,  is  a  modem  device,  which  street  railway 
companies  have  been  compelled  to  adopt  by  statutes  and  municipal 
ordinances.  "  At  the  same  time,"  he  adds,  "  these  appliances  have 
not  proved  as  eflfectual  for  the  protection  of  pedestrians  as  was 
expected,  and  are  still  regarded  by  some  as  of  doubtful  utility. 
While  these  devices  were  in  an  experimental  stage  it  was  clearly  not 
negligence  jper  se  for  a  street  railway  company  to  fail  to  adopt 
them,  unless  required  to  do  so  by  statute  or  ordinance."  (2  Thomp. 
Neg.  [2d  ed.]  §  1393.)    The  case  of  PlaU  v.  Albany  Railway  (170 
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N.  Y.  115)  throws  no  light  on  the  subject,  because  there  it  appeared 
that  there  was  an  ordinance  requiring  the  use  of  fenders  as  soon  as 
an  approved  pattern  had  been  adopted  by  the  common  council ;  and 
the  only  ground  on  which  the  defendant  railway  company  could  be 
held  negligent  was  that  they  had  not  acted  speedily  enough  in  pro- 
curing the  prescribed  pattern  after  the  common  council  liad  acted. 

In  Buente  v.  P.,  A,  i&  M,  Traction  Co,  (2  Penn.  Super.  Ct. 
185),  which  was  an  action  against  a  street  railway  company,  decided 
in  1896,  the  Superior  Court  of  Pennsylvania  said :  "  The  general 
rule,  equally  applicable  to  spark  arresters,  pilots,  fenders,  and  other 
devices  intended  to  promote  the  safety  of  persons  and  property, 
whether  used  on  steam  or  street  railways,  is  briefly  stated  in  Heii- 
derson  v.  Railway  Company  (144  Pa.  461),  as  follows:  *lt  is  the 
duty  of  railway  companies  to  adopt  the  best  precautions  against 
danger  in  general  use,  and  which  experience  has  shown  to  be  supe- 
rior and  effectual,  and  to  avail  themselves  of  every  such  known 
safeguard,  or  generally  approved  invention,  to  lessen  the  danger.' " 
The  decision  cited  asserts  a  more  stringent  rule  than  was  applied  to 
the  defendant  by  the  learned  trial  judge  in  the  case  at  bar.  It 
declares  it  to  be  the  duty  of  railway  companies  to  adopt  the  best 
precautions  against  danger  in  general  use,  whereas  the  jury  in  the 
present  case  were  instructed  that  the  defendant  was  only  required 
to  use  such  safeguards  as  had  generally  been  adopted  on  similar 
railways.  I  quote  the  language  of  the  charge  on  this  subject,  to 
which  no  exception  was  taken  :  "  Again,  the  proposition  of  law 
obtains  that  while  a  railroad  company  is  not  bound  to  adopt  any 
untried  appliance  or  to  use  every  possible  contrivance  which  the 
highest  skill  might  suggest,  yet  it  is  guilty  of  negligence  if  it  fails 
to  use  reasonable  care,  after  reasonable  time  is  afforded  to  do  so,  to 
equip  the  cars  on  its  road  with  safety  appliances  in  general,  practi- 
cal use  on  similar  railways,  provided  such  negligence  causes  tlie 
accident." 

On  the  whole,  I  think  the  correct  view  is  where  a  jury  is  satisfied 
from  the  evidence  that  the  injury  would  have  been  prevented  by 
the  use  of  a  safeguard,  such  as  a  fender,  which  is  usually  attached 
to  cars  of  similar  construction,  operated  in  similar  localities  gener- 
ally throughout  the  country,  and  which  has  proved  ordinarily  effica- 
cious for  the  protection  of  persons  upon  the  highway,  they  are 
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entitled  to  predicate  negligence  upon  the  omission  to  provide  th« 
cars  with  sncli  safegnarde.  But  it  is  doubtful  whether  the  record 
in  this  case  really  raises  any  question  as  to  the  applicability  of  this 
doctrine,  assuming  it  to  l>e  sound  in  law.  As  has  already  been 
pointed  out,  the  use  of  fenders  on  other  lines  in  Greater  New  York 
and  other  localities  had  been  proved  without  objection  l)efore  any 
exception  was  taken  by  the  defendant,  and  the  learned  trial  judge, 
in  what  he  said  in  response  to  the  request  of  defendant's  counsel  for 
further  instructions  on  the  subject,  indicated  that  the  jury  were  to 
consider  the  absence  of  a  fender  on  the  particular  car  which  caused 
the  accident  only  in  connection  with  the  management  of  the  car  at 
the  time  when  the  plaintiff's  child  was  killed.  In  my  opinion,  the 
jury  could  not  have  been  misled  by  any  evidence  or  instruction  in 
the  case  on  the  subject  of  fenders,  and  I  think,  therefore,  that  the 
judgment  should  be  affirmed. 

Woodward,  J.,  concurred  in  separate  memorandum. 

Woodward,  J.  (concurring) : 

I  reach  the  same  conclusion  as  that  of  Mr.  Justice  Bartlett, 
because  I  am  persuaded  that  the  record  in  this  case  does  not  raise 
the  questions  presented  upon  defendant's  brief  in  reference  to  the 
evidence  respecting  the  use  of  a  fender  upon  the  car  producing  the 
injury.  The  rule  was  laid  down  in  Steinweg  v.  Erie  Railway  (43 
N.  Y.  123,  126)  that  the  defendant  "  was  guilty  of  negligence,  if  it 
adopted  not  the  most  approved  modes  of  construction  and  machinery 
in  known  use,  in  the  business,  and  the  best  precautions  in  known 
practical  use  for  securing  safety.  If  there  was  known  and  in  use 
any  apparatus  which,  applied  to  an  engine,  would  enable  it  to  con- 
sume its  own  sparks,  and  thus  prevent  the  emission  of  them,  to  the 
consequent  ignition  of  combustible  property  in  the  appellant's 
charge,  it  was  negligent,  if  it  did  not  avail  itself  of  such  apparatus. 
But  it  was  not  bound  to  use  every  possible  prevention  which  the 
highest  scientific  skill  might  have  suggested,  nor  to  adopt  an  untried 
machine  or  mode  of  construction,"  and  this  rule  has  been  recognized 
and  applied  in  various  cases,  involving  damages  from  sparks  emitted 
by  locomotives  and  producing  fires  upon  adjacent  premises.  {Bab- 
cock  V.  Fitchburg  JR.  R.  Go.^  67  Hun,  469,  471,  reversed  upon 
another  point,  without  criticism  of  the  rule,  140  N.  Y.  308 ;  see  dia- 
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eenting  opinion  by  O'Bkien,  J.,  at  pp.  318,  319,  and  authorities 
there  cited.)  It  is  trae,  of  course,  that  fenders  have  been  used  in 
some  cities  by  reason  of  ordinances  prescribing  their  use,  and  it  is 
admitted  that  their  use  has  been  disappointing,  and  that  they  have 
not  accomplished  all  that  was  expected  of  them.  There  is  no 
evidence  in  this  case  that  they  have  ever  been  used  as  the  result 
of  practical  experience,  demonstrating  their  greater  safety,  and  the 
mere  fact  that  they  have  been  in  use  in  New  York  and  Brooklyn, 
under  the  provisions  of  ordinances,  does  not  warrant  a  jury  in  find- 
ing that  it  was  negligent  for  this  defendant  to  operate  its  cars  upon 
a  suburban  line  without  fenders.  To  make  the  evidence  at  all 
relevant  in  this  action,  it  was  necessary  at  least  to  show  that  a  car 
with  a  fender  was  safer  and  that  plaintifiPs  intestate  would  have 
been  less  liable  to  have  been  injured  had  there  been  a  fender  {Bcilh 
cock  V.  Fitchhurg  li.  B,  Co.^  140  N.  Y.  308,  312),  but  no  such  evi- 
dence was  produced,  and  the  jury  were  permitted  to  consider  the  evi- 
dence upon  the  theory  that  it  had  some  bearing  upon  the  question 
of  defendant's  negligence.  It  is  entirely  obvious  from  the  evidence 
in  this  case  that  the  question  of  the  presence  or  absence  of  a  fender  was 
of  no  possible  consequence,  unless  it  be  to  permit  the  jury  to  specu- 
late as  to  the  relative  injuries  which  might  have  resulted.  The 
weight  of  evidence  is  that  the  car  was  running  at  the  rate  of  twenty 
miles  an  hour,  that  the  plaintiff's  intestate  stepped  upon  the  track 
within  a  few  feet  of  the  car,  and  that  it  struck  him  before  the 
speed  had  been  reduced  at  all,  or  practically  so.  Traveling  at 
this  rate  it  could  make  little  diflEerence  to  the  boy  whether  there 
was  a  fender  or  not.  The  fender  had  nothing  to  do  with  the  con- 
trol of  the  car ;  its  only  purpose  was  to  minimize  the  results  of  an 
accident,  and  whether  the  plaintiflPs  intestate  was  killed  or  merely 
injured  had  no  relation  to  the  question  of  defendant's  liability — to 
the  question  of  its  negligence.  The  question  at  issue  is  not  whether 
the  boy  might  have  been  less  injured,  but  whether  the  defendant 
was  negligent  in  the  operation  of  its  car,  and  whether  the  car  car- 
ried a  fender  or  not  had  no  bearing  whatever  upon  this  issue.  If 
the  defendant  had  seasonably  objected  to  this  testimony,  and  pre- 
served its  rights  by  an  exception,  or  if  it  had  excepted  to  the  charge 
of  the  learned  trial  justice,  I  should  have  been  disposed  to  hold  that 
there  was  reversible  error  in  this  case. 
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If  the  fender  was  designed  for  controlling  the  car ;  if  it  was  iu 
the  nature  of  a  brake  or  emergency  appliance,  intended  to  stop  the 
car  upon  short  notice,  and  the  evidence  had  tended  to  show  that  it 
was  an  appliance  which  common  use  had  approved,  and  there  had 
been  evidence  to  show  that  with  its  use  the  ear  might  have  been 
stopped  in  time  to  avert  the  accident,  it  would  constitute  a  proper 
element  in  the  case ;  but  to  hold  that  the  defendant  may  be  charged 
with  negligence  for  not  using  an  appliance  which  is  merely  intended 
to  mitigate  the  results  of  an  accident,  wliere  there  is  no  evidence  to 
show  even  that  this  result  might  have  been  accomplished,  is  carry- 
ing the  doctrine  of  liabiHty  beyond  any  point  sanctioned  by  authority. 
Under  the  plaintifiPs  theory  and  evidence,  the  boy  would  have  been 
hit  by  this  car  whether  equipped  with  a  fender  or  not ;  if  the  car 
was  running  at  twenty  miles  an  hour  he  must,  inevitably,  have  been 
seriously  injured,  if  not  killed,  and  the  extent  of  the  injuries  has  no 
bearing  whatever  upon  the  question  of  the  defendant's  negligence 
in  so  operating  the  car  that  it  came  in  contact  with  the  plaintilFs 
intestate.  The  extent  of  the  injuries  determines  the  measure  of 
damages  and  the  character  of  action,  but  not  the  primary  question 
of  actionable  negligence ;  that  depends  upon  the  degree  of  care  used 
in  the  operation  of  the  car  under  the  circumstances  surrounding  the 
accident.  The  defendant,  being  liable  for  the  contact  with  the  boy, 
the  absence  of  the  fender,  assuming  that  it  would  have  lessened  the 
injuries,  simply  imposes  a  different  measure  of  damages  than  that 
which  would  have  otherwise  prevailed.  In  other  words,  I  do  not 
think  a  fender  is  such  an  appliance  as  goes  to  the  question  of  negli-> 
gence,  but  is  merely  designed  for  the  purpose  of  lessening  the  lia< 
bility  in  the  event  of  an  accident,  and  as  such  it  has  no  place  in 
the  case  as  a  foundation  for  the  jury  to  predicate  negligence  in  the 
operation  or  construction  of  the  car. 

Judgment  and  order  unanimously  affirmed,  with  costs,  upon  the 
opinion  of  Baktlett,  J. 

App.  Div.— Vol.  XCIIL        36 
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Intbbnational  Hide  and  Skin  Company,  Appellant,  v.  Nbw  Yoke 
Dock  Company,  Respondent. 

IfetD  York  city  —  ehcvrge  for  the  use  of  a  wharf  for  the  first  twenty -four  hours — 

implied  contract. 

Section  863  of  the  revised  Greater  New  York  charter  (Laws  of  1901,  chap.  466), 
which  provides:  '*  It  shall  be  lawful  for  the  owners  or  lessees  of  any  pier, 
wharf,  or  bulkhead  within  The  City  of  New  York,  to  charge  and  collect  the 
sum  of  Ave  cents  per  ton  on  all  goods,  merchandise  and  materials  remaining 
on  the  pier,  wharf  or  bulkhead  owned  or  leased  by  him,  for  every  day  after 
the  expiration  of  twenty-four  hours  from  the  time  such  goods,  merchandise 
and  materials  shall  have  been  left  or  deposited  on  such  pier,  wharf  or  bulk- 
head, and  the  same  shall  be  a  lien  thereon,"  does  not  prevent  wharfingers  from 
entering  into  special  contracts  for  the  use  of  their  wharves  for  the  first  twenty- 
four  hours. 

If  no  special  contract  is  made,  the  wharfinger  is  entitled  to  recover  upon  aa 
implied  contract  the  reasonable  value  of  the  use  of  his  wharf  during  such  first 
twenty-four  hours. 

Appeal  by  the  plaintiff,  the  International  Hide  and  Skin  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  the  city  of  New- 
York,  borough  of  Brooklyn,  in  favor  of  the  defendant,  entered 
on  the  25th  day  of  November,  1903,  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  complaint. 

Joseph  Fitch  [Joseph  R,  Swan  with  him  on  the  brief],  for  the 
appellant. 

Charles  E,  llotchkiss  [Julien  T.  Davies^  Jr,y  and  Ward  TF. 
Pickard  with  him  on  the  brief],  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

This  action  is  brought  to  recover  the  amount  of  certain  charges 
which  the  defendant  compelled  the  plaintiff  to  pay  for  the  occupa- 
tion of  the  defendant's  wharf  by  the  plaintiff's  goods  for  a  period 
of  less  than  twenty-four  hours.  The  demurrer  raises  the  question 
whether  under  section  862  of  the  revised  Greater  New  York  charter 
(Laws  of  1901,  chap.  466)  an  owner  or  a  lessee  of  a  wharf  in  the  city 
of  New  York  is  prohibited  from  collecting  any  compensation  for 
the  occupation  of  such  wharf  by  merchandise  landed  thereon  from 
a  vessel  and  left  there,  until  after  the  expiration  of  twenty-four 
hours  from  the  time  when  the  goods  are  thus  landed. 

The  revised  charter  provision  cited  is  as  follows :  "  It  shall  be  law- 
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f ul  for  the  owners  or  lessees  of  any  pier,  wharf,  or  bulkhead  within 
The  City  of  New  York,  to  charge  and  collect  the  snm  of  five  cents 
per  ton  on  all  goods,  merchandise,  and  materials  remaining  on  the 
pier,  wharf,  or  bulkhead  owned  or  leased  by  him,  for  every  day  after 
the  expiration  of  twenty-four  hours  from  the  time  such  goods,  mer- 
chandise and  materials  shall  have  been  left  or  deposited  on  such 
pier,  wharf,  or  bulkhead,  and  the  same  shall  be  a  lien  thereon." 

I  think  that  the  question  presented  by  this  demurrer  must  be 
deemed  settled  in  favor  of  the  defendant  by  the  decision  of  the 
Court  of  Appeals  in  the  case  of  Woodruff  y.  Havemeyer  (106  N.  Y. 
129),  where  the  court  had  under  consideration  section  2  of  chapter 
320  of  the  Laws  of  1872,  the  provisions  of  which  are  now  found  in 
section  862  of  the  revised  Greater  New  York  charter.  It  was 
pointed  out  that  the  enactment  "  does  not  in  terms  prohibit  wharf- 
ingers from  entering  into  special  contracts  for  the  use  of  their 
wharves  for  the  storage  or  deposit  of  goods  thereon  during  the  first 
twenty-four  hours,"  and  it  was  expressly  declared  that  the  statute 
could  not  be  construed  "  to  prohibit  the  owner  of  a  private  wharf 
from  entering  into  a  contract  for  the  landing  and  deposit  of  goods 
upon  his  wharf  upon  such  terms  as  may  be  agreed  upon  between 
himself  and  the  owner  of  the  goods,  nor  can  it  be  construed  as 
requiring  him  to  store  goods  for  any  period  of  time  without  com- 
pensation." From  the  last  proposition,  it  follows  that  when  a 
wharf  in  the  city  of  New  York  is  used  for  less  than  twenty-four 
hours  for  the  deposit  of  merchandise,  and  there  is  no  express  agree- 
ment as  to  the  measure  of  compensation,  ^'  the  contract  is  implied 
and  the  proprietor  is  entitled  to  recover  what  is  just  and  reasonable 
for  the  use  of  his  property  and  the  benefit  conferred."  (See  Ex 
parte  Easton,  95  U.  S.  68.) 

From  the  facts  stated  in  the  complaint  the  existence  of  such  a 
contract  must  be  inferred,  and  there  is  no  allegation  that  the  charges 
which  the  defendant  required  the  plaintiff  to  pay  were  unreason- 
able  in  amount. 

The  complaint  does  not  state  a  cause  of  action,  and  the  demurrer 
was  properly  sustained. 

All  concurred. 

Judgment  of  the  Municipal  Court  aflirmed,  with  costs. 
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Simon  J.  Habding,  Respondent,  v.  Hbkbt  W.  Austin,  Appellant. 

Landlord  and  tenant  —  daute  making  the  tenaiU  UabU  in  ease  he  tacatee  the  pren^ 
iKefoT  any  d^fldeney  anting  on  the  reletting  of  the  property,  construed. 

A  lease  for  one  year  from  October  1,  1003,  provided  that  the  rent  should  be  paid 
monthly  in  advance  on  the  first  day  of  each  month  during  the  term.  It  alao 
provided  "That  in  case  of  default  in  any  of  the  Covenants,  the  Landlord  may 
resume  possession  of  the  premises,  and  relet  the  same  for  the  remainder  of  the 
term,  at  the  best  rent  that  can  obtain  for  account  of  the  Tenant,  who  shall 

make  good  any  deficiency/' 

The  tenant  moved  out  of  the  premises  on  July  1,  1908,  without  paying  the  rent 
due  on  that  day.    On  September  1, 1908,  the  landlord  relet  the  premises. 

Held,  that  as  the  rent  payable  July  1,  1903,  had  become  due  before  the  landlord 
re-entered,  the  landlord's  right  to  recover  such  rent  was  not  affected  by  the 
re-entry  clause; 

Bemble,  that  as  the  re-entry  clause  did  not  provide  for  the  monthly  ascertainment 
or  payment  of  any  deficiency  arising  upon  the  reletting  of  the  premises,  the 
landlord  would  not  be  entitled  to  recover  any  portion  of  such  deficiency  until 
the  entire  amount  of  such  deficiency  was  ascertained,  i.  e.,  until  the  expiration 
of  the  term  of  the  lease. 

Appeal  by  the  defendant,  Henry  W.  Austin,  from  a  jndgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  entered  on  the  25th  day  of  Sep- 
tember, 1903. 

C.  K  Sutherland^  for  the  appellant. 

Harrison  C,  Olore^  for  the  respondent. 

WiLLABD  BaRTLETT,  J.  : 

This  is  an  action  for  rent.  The  complaint  set  out  the  execution 
of  a  lease  between  the  parties  whereby  the  plaintiff  rented  to  the 
defendant  an  apartment  in  the  borough  of  Brooklyn  for  three 
hundred  and  twenty-four  dollars  a  year,  payable  in  equal  monthly 
payments  of  twenty-seven  dollars  each  in  advance  on  the  first  daj 
of  each  and  every  month  during  the  term  of  the  letting,  which  was 
one  year  from  October  1,  1902.  It  further  alleged  that  on  July  1, 
1903,  the  sum  of  twenty-seven  dollars  became  due  and  payable 
nnder  such  lease  for  rent  from  that  date  until  the  first  of  August 
following ;  and  that  no  part  of  such  sum  had  been  paid.  Jndg> 
ment  therefor  was  accordingly  demanded.    The  answer  pleaded  (1) 
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a  surrender  of  the  premises  and  the  acceptance  of  such  surrender  bj 
the  plaintiff  on  or  about  July  1, 1903  ;  (2)  that  under  a  defeasance 
clause  contained  in  the  lease  no  rent  was  due  or  payable  unless  it 
appeared  that  there  was  a  deficiency,  which  could  not  be  ascertained 
until  the  end  of  the  term ;  and  (3)  that  the  defendant  was  induced 
to  enter  into  the  lease  by  false  representations  in  regard  to  the  char- 
acter of  the  premises. 

The  plaintiff  has  recovered  judgment  for  the  twenty-seven  dol- 
lars rent  which  was  payable  in  advance  under  the  terms  of  the  lease 
on  July  1,  1903. 

The  proof  did  not  sustain  either  the  first  or  third  defense  set  up 
in  the  answer.  The  only  important  question  raised  upon  the  trial 
or  presented  by  this  appeal  relates  to  the  effect  of  the  6th  covenant 
in  the  lease,  which  reads  as  follows :  ^^  That  in  case  of  default  in  any 
of  the  Covenants,  the  Landlord  may  resume  possession  of  the  prem- 
ises, and  re-let  the  same  for  the  remainder  of  the  term,  at  the  best 
rent  that  can  obtain  for  account  of  the  Tenant,  who  shall  make 
good  any  deficiency,  and  any  notice  in  writing,  of  intention  t^ 
re-enter,  as  provided  for  in  the  third  section  of  an  act  entitled  ^  An 
act  to  Abolish  Distress  for  Eent,  and  for  other  purposes,'  passed 
May  13th,  1846,*  is  expressly  waived." 

The  defendant  moved  out  of  the  premises  on  July  1, 1903,  and 
the  plaintiff,  on  the  first  of  the  September  following,  two  months 
after  the  defendant  had  left,  and  one  month  before  the  expiration 
of  the  lease,  relet  the  apartment.  It  is  contended  in  behalf  of  the 
defendant  that  this  conduct  on  the  part  of  the  plaintiff  precludes 
him  from  maintaining  any  action  upon  the  lease  until  the  expiration 
of  the  term.  This  position  is  not  tenable,  so  far  as  the  rent  payable 
in  advance  July  1,  1903,  is  concerned.  This  rent  had  become  due 
before  the  plaintiff  re-entered  the  premises  and  while  the  lease  was 
in  full  force,  and  the  right  to  recover  the  amount  is  in  no  wise 
affected  by  the  plaintiff's  subsequent  entry  under  the  defeasance 
clause.  {McCready  v.  Lindenhom^  172  N.  Y.  400,  406.)  That 
re-entry  put  an  end  to  the  relation  of  landlord  and  tenant.  In  the 
case  cited  the  defeasance  clause  authorized  the  lessor  to  relet  the 
premises  and  required  the  lessee  to  pay  any  deficiency  in  equal 

*  See  Laws  of  1846,  chap.  274.  §  8,  now  contained  in  Code  Civ.  Proc.  §  1505.— 
[Rbp. 
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monthlj  payments  as  the  amoant  thereof  should  be  ascertained  from 
month  to  month ;  and  it  was  held  by  the  Court  of  Appeals  that 
while  under  this  contract  no  further  rent  as  such  could  accrue,  a 
separate  and  independent  cause  of  action  arose  every  month  when  a 
deficiency  had  been  ascertained  in  the  manner  provided.  There  is 
no  provision  for  the  monthly  ascertainment  of  any  deficiency  or  the 
monthly  payment  thereof  in  the  lease  under  consideration  in  the 
case  at  bar,  and  it  would  seem,  therefore,  that  the  enforcement  of 
any  right  of  action  against  the  lessee  for  such  deficiency  as  there 
might  be  upon  the  reletting  of  the  premises  by  the  landlord  under 
the  defeasance  clause  would  have  to  be  postponed  until  the  amount 
of  such  deficiency  was  ascertained  at  the  end  of  the  term  fixed  by 
the  lease.  But  however  this  may  be,  the  judgment,  which  is  only 
for  the  July  rent  and  not  for  any  deficiency,  is  right  and  should  be 
affirmed. 

All  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  vrith  costs. 


Martin  F.   Burns,   Respondent,   v.   Borden's  Condensed  Milk 
Company,  Appellant. 

Evidence  —  declarations  of  an  agent  mads  (tfter  the  event  —  statem/ent  by  the  driver  of 
a  wagon  that  he  had  smoftJicd  the  toagon  of  another  is  not  competent  evidence 
thereof  in  an  action  by  such  other  party. 

In  an  action  brought  against  the  Borden's  Condensed  Milk  Company  to  recover 
damages  for  injuries  to  the  plaintifiTs  buggy,  the  plaintiff  testified  that  he  left 
his  horse  and  buggy  in  the  street  and  entered  a  house  and  that,  upon  returning, 
he  found  the  buggy  overturned  and  injured;  that  a  wagon  bearing  the  sign 
"Borden's  Condensed  Milk"  was  standing  near  by  and  that  a  person,  who  said 
he  was  the  driver,  told  him  that  his  vehicle  was  a  Borden's  condensed  milk 
wagon  and  that  he,  the  driver,  had  smashed  the  plaintiff's  wagon. 

There  was  no  proof,  other  than  the  alleged  driver's  assertion,  that  he  was  in  fact 
a  driver  in  the  defendant's  employ. 

Held,  that  the  admission,  over  the  defendant's  exception,  of  the  declarations  of 
the  alleged  driver,  constituted  reversible  error; 

That  the  negligence  of  a  corporation  cannot  be  established  by  the  declarations  of 
its  servants  made  after  the  event. 

Appeal  by  the  defendant,  Borden's  Condensed  Milk  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
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borough  of  Queens,  in  favor  of  the  plain  tiff,  entered  on  the  30th 
day  of  December,  1903. 

D.  Milhank^  for  the  appellant. 

B,  J.  Lyman^  for  the  respondent. 

WiLLAKD  BaBTLETT,  J.  I 

The  plaintiff  was  a  physician  engaged  in  making  professional 
visits.  Arriving  at  the  residence  of  a  patient  he  left  his  horse  and 
wagon  in  the  street  and  entered  the  house.  Upon  his  return  to  the 
street  about  ten  minutes  later  he  found  that  his  buggy  had  been 
overturned  and  was  lying  on  its  side  with  one  of  the  hind  wheels 
crushed.  A  wagon  bearing  the  sign  "  Borden's  Condensed  Milk  " 
was  standing  near  by,  and  a  person  who  said  he  was  the  driver  told 
him  that  this  vehicle  W8^  a  Borden's  condensed  milk  wagon  and 
that  he,  the  driver,  had  smashed  the  plaintiff's  wagon  —  that  he  had 
waited  for  the  plaintiff  and  would  make  a  report,  and  that  he  didn't 
want  to  run  away.  In  the  present  action  the  plaintiff  has  recovered 
damages  for  the  injuries  thus  inflicted  upon  his  buggy. 

No  evidence  as  to  the  occurrence  of  the  collision  was  given  except 
the  testimony  of  the  plaintiff  himself.  He  did  not  see  it,  and  all 
that  he  professed  to  know  about  it  he  ascertained  from  the  declara- 
tions of  a  person  who  asserted  that  he  was  a  driver  in  the  service 
of  the  defendant  corporation  but  who  was  not  even  proved  to  be 
each.  There  were  objections  and  exceptions  by  counsel  for  the 
defendant  upon  the  trial  to  the  admission  of  the  declarations  of  this 
alleged  driver;  and  the  admission  of  this  evidence  requires  a 
reversal  of  the  judgment.  The  negligence  of  a  corporation  cannot 
be  established  by  the  declaration  of  its  servants  made  after  the 
event.  {Luhy  v.  Ilud^on  River  li,  R,  Co,^  17  N.  Y.  131 ;  Whitaker 
V.  Eighth  Av€?itie  R.  R.  Co,,  51  id.  295 ;  Shermcm  v.  i>.,  Z. 
cfe  W.  R.  R.  Co,,  106  id.  542.)  The  L\iby  case  was  an  action  for 
negligence  in  running  down  the  plaintiff  by  a  horse  car.  The 
plaintiff  was  permitted  to  prove  under  exception  that  a  policeman 
who  arrested  the  driver  after  the  accident  just  as  he  was  getting  off 
the  car,  asked  him  why  he  did  not  stop,  to  which  the  driver  replied 
that  the  brake  was  out  of  order.  The  Court  of  Appeals  held  that 
evidence  of  this  declaration  was  improperly  received.  "The 
declaration,"  said  Comstook,  J.,  "  was  no  part  of  the  driver's  act  for 


Digitized  by  VjOOQIC 


568  BURNS  v.   BORDEN'S  CONDENSED  MILK  CO. 


Second  Department,  Afril,  1904.  [Vol.  9SL 


which  the  defendants  were  8ued.  It  was  not  made  at  the  time  of 
the  act,  so  as  to  give  it  quality  and  cliaracter.  The  alleged  wrong 
was  complete,  and  the  driver,  when  lie  made  the  statement,  was 
only  endeavoring  to  account  for  what  he  had  done/'  The  same 
observation  might  just  as  truly  be  made  of  the  evidence  in  the  case 
at  bar.  In  Whitaker  v.  Eighth  Avenue  R,  JR.  Co.  {mprd)  the  plain- 
tiff was  allowed  to  prove  that  after  the  defendant's  car  had  struck 
him  and  thrown  him  into  an  excavation  near  the  track,  the  driver 
of  the  car  said :  "  Damn  him,  let  him  fall  in  and  be  killed."  It 
did  not  appear  whether  this  remark  was  made  at  the  moment 
when  the  car  passed  the  plaintiff  or  how  long  subsequently.  The 
Commission  of  Appeals  held  that  the  reception  of  the  evidence  of 
the  declaration  was  a  fatal  error,  and  reversed  the  judgment  in  favor 
of  the  plaintiff.  ^^  While  one  is  engaged  in  an  act,  and  the  inten- 
tion with  which  he  is  acting  is  a  proper  subject  of  inquiry,  his  dec- 
larations, made  at  the  time,  may  be  given  in  evidence  to  characterize 
the  act ; "  but  Gray,  C,  pointed  out  that  the  declarations  which  had 
been  proved  were  not  shown  to  have  been  made  at  the  time  of  the 
alleged  act  of  negligence.  The  Sherman  case  was  to  the  same  effect, 
holding  that  a  narrative  of  the  cause  of  a  past  occurrence  is  not 
admissible  as  part  of  the  res  gestm.  The  phrase  res  gestm  in  cases  of 
this  character  implies  substantial  coincidence  in  time,  '^  but  if  decla- 
rations of  third  persons  are  not  in  their  nature  a  part  of  the  fact, 
they  are  not  admissible  in  evidence,  however  closely  related  in  point 
of  time."  (Butler  v.  Man/tatta?i  Railway  Company^  143  N.  T. 
417,  423.)  The  doctrine  enunciated  in  the  cases  to  which  I  have 
referred,  and  in  scores  of  other  decisions  in  this  State,  was  plainly 
violated  upon  the  trial  of  the  present  action,  and  we  have  no  choice 
under  the  circumstances  except  to  reverse  the  judgment. 

The  only  case  cited  upon  the  brief  for  the  respondent  is  Brand  v. 
Borden^ 8  Condensed  Milk  Co.  (89  App.  Div.  188).  No  such  ques- 
tion as  that  which  is  presented  here  arose  upon  that  appeal,  and  the 
circumstantial  evidence  there  was  ample  to  warrant  the  inference 
that  the  accident  was  caused  by  the  negligence  of  the  defendant's 
servant. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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TiLLiE  SiirrH,  an  Infant,  by  Robert  Smith,  her  Guardian  ad  Litem, 
Respondent,  v.  Euoene  J.  Donnelly,  Appellant. 

IHsgligenae  —  liability  of  a  landlord  for  injuries  resulting  f^om  drfects  in  a  mndvw 
sash  —  duty  of  the  landlord  to  advise  the  tenant  thereof. 

In  an  action  brought  against  a  landlord  by  a  tenant  to  recover  damages  for  per- 
sonal in  janes,  wnich  the  tenant,  while  engaged  iu  washing  windows  in  the 
demised  premises,  sustained  by  falling  from  a  window,  in  consequence  of 
the  absence  of  a  stop  on  the  upper  sash  thereof,  it  is  error  for  the  court  to 
charge  that  if  there  was  a  hidden  defect  or  danger  io  the  premises  at  the  time 
of  the  execution  of  the  lease  the  landlord  became  liable,  irrespective  of  whether 
he  had  knowledge  of  the  defect  or  danger,  or  whether  he  could,  in  the  exer- 
cise of  reasonable  care,  have  discovered  the  same. 

If  tlie  landlord  knew  of  the  defect,  and  it  was  such  as  a  reasonably  prudent 
man  would  regard  as  dangerous  to  tenants,  it  was  his  duty  to  call  the  tenant's 
attention  to  the  matter. 

Where,  however,  it  appears  that  the  defect  in  question  was  but  slight  and  waa 
entirely  harmless,  except  under  special  conditions  not  likely  to  occur  at  fre- 
quent periods,  the  mere  failure  of  the  landlord,  who  knew  of  the  defect,  to 
call  the  tenant's  attention  thereto,  will  not,  in  the  absence  of  any  question  of 
fraudulent  concealment,  charge  the  landlord  with  liability. 

Hooker,  J.,  dissented. 

Appeal  by  the  defendant,  Eugene  J.  Donnelly,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  24:th  day  of  April,  1903, 
upon  the  verdict  of  a  jury  for  $12,500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  24:th  day  of  April,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

WiUiamn  J.  Carr^  for  the  appellant. 

Frederick  W,  Sparks^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff,  an  infant,  was  injured  by  falling  from  a  third-story 
window  of  a  tenement  house  owned  by  the  defendant,  and  brings 
this  action  to  recover  damages  for  such  injuries,  alleging  negligence 
on  the  part  of  the  defendant,  in  that  there  was  a  defect  in  the  con- 
Btrnction  of  the  window  frame,  which  permitted  the  window  to  fall 
out,  carrying  the  plaintiff  with  it  to  the  ground.     The  plaintiff's 
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tlieory  of  tlie  case,  accepted  by  the  jury,  was  that  the  plaintiff  was 
engaged  in  washing  windows;  that  she  approached  the  window 
where  the  accident  occurred,  put  up  the  lower  sash  and  reached  up 
and  pulled  down  the  upper  sash ;  that  as  this  upper  sash  came  down 
it  flew  out,  because  of  the  absence  of  a  stile  or  stop,  and  the  plain- 
tiff, clinging  to  the  sash,  was  drawn  over  the  window  sill,  about  two 
and  one-half  feet  high,  and  precipitated  to  the  ground  below,  to 
her  great  injury.  From  the  judgment  entered  upon  the  verdict  of 
the  jury  appeal  comes  to  this  court. 

While  the  learned  trial  justice  may  have  devoted  more  considera- 
tion to  the  plaintiff^s  case  than  was  warranted,  we  think  there  was  no 
error  in  granting  the  amendment  to  the  complaint,  without  which 
the  plaintiff  would  have  had  no  standing  in  court.  The  amend- 
ment consisted  of  inserting  "  an  allegation  material  to  the  case," 
without  materially  changing  the  cause  of  action  alleged,  and  this  is 
specially  authorized  by  section  723  of  the  Code  of  Civil  Procedure. 

We  are  of  opinion  that  the  evidence  supports  the  conclusion 
reached  by  the  jury,  and  the  judgment  might  be  permitted  to  stand 
were  it  not  for  an  error  in  the  charge  of  the  learned  trial  justice,  to 
which  the  defendant  duly  excepted.  The  court  charged  that  it  "  is 
the  duty  of  the  owner  of  property  seeking  to  lease  it  to  someone 
else,  ij  there  is  any  dangerous,  hidden  defect,  a  defect  that  is  not 
apparent  or  is  not  discoverable  or  ascertainable  by  ordinary  and 
reasonable  observation  and  inspection,  to  apprise  the  tenant  of  the 
existence  of  that  defect,  or  the  existence  of  that  dangerous  con- 
dition, and  if  he  fails  to  do  so,  and  injury  results  from  that  defect 
or  dangerous  condition,  then  he  is  responsible.  Of  course,  the 
ordinary  rule  of  law  is  that  a  landlord  renting  his  premises,  if  they 
are  in  a  dangerous  condition,  the  tenant  takes  the  risk  of  that, 
unless  there  is  some  contract  made  between  himself  and  the  land- 
lord in  reference  to  it,  or  unless  there  is  some  fraud.  Because  a 
tenant  going  into  a  house,  or  purposing  to  become  a  tenant,  it  is  his 
bushiess  to  examine  the  premises  himself  and  see  the  condition  that 
they  are  in.  The  landlord  rents  them  as  they  are,  as  they  exist,  as 
they  are  apparent  to  reasonable  observation  and  investigation.  But, 
as  I  say,  if  there  is  a  hidden  defect  or  danger  in  it  that  is  not 
apparent  and  not  observable  by  reasonable  care  and  observation, 
such  as  a  reasonably  prudent  man  should  make  before  going  in,  to 
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occupy  the  house  with  his  family,  and  tliat  hidden  defect,  or  non- 
apparent  danger  or  defect,  is  not  disclosed,  then  the  owner  of  the 
property  is  responsible  for  any  damages  that  ensue."  The  defend- 
ant duly  excepted  to  this  charge,  and  asked  the  court  to  charge 
"  that  the  tenant  of  real  property  must  run  the  risk  of  its  condition, 
and  unless  he  has  an  express  agreement  on  the  part  of  the  landlord 
covering  that  subject,  the  tenant  hires  it  at  his  peril,  and  a  rule 
similar  to  that  of  caveat  emptor  applies,  and  throws  upon  the  tenant 
the  responsibility  of  examining  as  to  the  existence  of  defects  in  the 
premises,  and  of  providing  against  their  ill  effects."  The  court 
responded :  "  I  charge  that,  but  that  applies  to  such  conditions  as 
are  apparent,  to  such  dangers  as  are  apparent  or  are  discoverable  or 
ascertainable  by  ordinary,  reasonable  observation  and  investigation." 
Defendant  excepted  and  asked  the  court  to  charge  that  "  unless 
fraud  be  shown,  a  landlord  who  lets  a  house  in  a  dangerous  state  is 
not  liable  to  the  tenant  or  his  family,  for  accidents  happening  dur- 
ing the  term,  that  there  is  no  law  against  letting  a  tumble-down 
house,  and  the  tenant's  remedy  is  upon  his  contract,  if  any."  To 
this  the  court  replied  :  "  I  charge  that  with  this  modification,  gentle- 
men. That  is  the  law  except  where  (there)  are  defects  or  dangers  that 
are  not  apparent  or  not  discoverable  or  ascertainable  by  ordinary,  rea- 
sonable observation  and  investigation,  such  as  a  reasonably  prudent 
man  contemplates  in  renting  a  house  would  make."  This  was 
excepted  to  by  the  defendant,  and  a  further  request  to  charge  was 
met  by  a  reiteration  of  the  last-quoted  modification. 

It  will  thus  be  seen  that  this  case  went  to  the  jury  upon  the 
theory  that  if  there  was  a  hidden  defect  or  danger  in  these  premises 
the  defendant  became  absolutely  liable,  irrespective  of  the  land- 
lord's knowledge  of  this  defect  or  danger,  or  whether  he  could,  in 
the  exercise  of  reasonable  care,  have  discovered  the  same.  We 
think  the  law  does  not  impose  such  a  duty  upon  a  landlord ;  that 
he  is  chargeable  only  with  the  exercise  of  reasonable  care  in  the 
discovery  of  defects  in  his  premises,  in  the  absence  of  knowledge. 
The  defect  in  this  case,  the  jury  has  found,  could  not  have  been  di&- 
covered  by  the  exercise  of  reasonable  care  in  inspection  on  the  part 
of  the  tenant,  and  if  it  had  been  instructed  that  the  landlord  owed 
only  the  duty  of  disclosing  secret  dangers  which  were  known  to 
him,  or  which  he  ought  to  have  known  in  the  exercise  of  reasonable 
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care,  tlie  evidence  would  have  warranted  the  jury  in  finding  that  the 
defect  complained  of  was  not  such  as  to  have  been  discoverable  in 
the  exercise  of  that  care  which  the  landlord  was  bound  to  exercise. 
It  appeared  from  the  evidence  that  the  defect  was  outside  of  the 
window  in  such  a  position  that  it  was  not  apparent  to  an  ordinary 
observer.  Indeed,  no  one  appears  to  have  noticed  it  until  the  lower- 
ing of  the  upper  sash  of  the  window  disclosed  the  fact,  if  it  was  a  fact, 
that  there  was  nothing  to  prevent  it,  when  lowered,  from  swinging 
out  into  space.  The  evidence  shows  that  there  was  a  proper  stop 
part  way  down,  and  it  seems  quite  probable  that  the  stop  was  left 
oif  on  purpose  to  permit  of  taking  out  this  upper  sash  for  the  pur- 
pose of  cleaning,  without  the  necessity  of  removing  it,  and  the  jury 
might,  under  proper  instructions,  have  found  that  this  latent  defect, 
as  shown  by  experience,  was  not  one  which  would  have  attracted 
the  attention  even  of  an  unusually  careful  landlord.  There  was  no 
defect  when  the  upper  sash  was  in  place;  it  was  only  apparent 
when  the  sash  was  lowered  to  the  position  commonly  occupied  by 
the  lower  sash,  and  the  inference  might  properly  be  drawn  that  it 
was  not  negligent  to  permit  this  stop  to  remain  out  of  place.  There 
was  a  decided  conflict  of  evidence  as  to  whether  the  stop  was  ever 
out  of  place ;  whether  there  was,  in  fact,  any  defect,  and  it  was  of 
importance  to  the  defendant,  therefore,  that  the  jury  should  take 
with  them  in  their  retirement  no  false  impressions  as  to  the  duty  of 
the  defendant,  that  the  evidence  might  be  considered  in  its  true 
relation  to  the  law.  This  action  has  negligence  as  its  basis,  and 
there  are  few  circumstances  in  which  a  defendant  in  actions  of  this 
character  is  called  upon  to  exercise  more  than  reasonable  care^  hav- 
ing regard  for  the  dangers  which  are  reasonably  to  be  anticipated. 
It  is  going  very  close  to  the  limit  to  hold  that  the  defendant  was 
bound  to  anticipate  great  danger  from  the  absence  of  this  stop,  even 
if  he  knew  that  it  was  not  there.  There  was  no  danger  so  long  as 
the  two  window  sashes  were  in  their  proper  positions ;  no  danger 
when  the  lower  sash  was  not  out  or  raised  up.  It  became  dangerous 
only  when  the  lower  sash  was  raised  or  taken  out,  and  when  the 
upper  sash  was  lowered  to  the  position  of  the  lower  sash.  To  say 
that  the  defendant  was  bound  to  anticipate  that  in  washing  these 
windows  the  plaintiff  or  any  one  else  would  be  dragged  over  a  win- 
dow sill  two  and  one-half  feet  high,  is  imposing  a  high  degree  of 
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responsibility  for  not  discovering  this  trifling  defect  in  the  windo\r 
casing.  But,  assuming  the  defendant's  liability  to  exercise  reason- 
able care  under  the  circumstances  disclosed  by  the  evidence,  he  was 
entitled  to  have  the  jury  understand  that  this  duty  was  not  absolute. 
In  Cesar  v.  Karutz  (60  N.  Y.  229,  231),  where  the  action  was 
brought  for  damages  growing  out  of  a  faihire  of  the  landlord  to 
notify  the  intended  tenant  that  the  premises  were  infected  with 
smallpox  germs,  the  learned  trial  justice  cliarged  the  jury  "  that 
if  a  landlord  lets  premises  to  a  tenant,  and  they  are  infected, 
and  he  knows  it,  it  is  his  duty  to  let  the  tenant  know  it."  He 
further  charged  that  unless  the  landlord  knew,  or  had  reasonable 
notice  that  the  premises  were  infected,  the  plaintiff  could  not 
recover.  This  charge  was  approved  and  is  relied  upon  as  an 
authority  in  Daly  v.  W%%e  (132  N.  Y.  306,  311),  for  the  proposi- 
tion that  "in  case  the  owner  of  a  dwelling  knows  that  it  has 
secret  defects  and  conditions  rendering  it  unfit  for  a  residence, 
and  fraudulently  represents  to  one  who  becomes  a  tenant  that 
the  defects  and  conditions  do  not  exist,  or  if  he  fraudulently 
conceals  their  existence  from  him,  the  lessee,  if  he  abandons  the 
house  for  such  cause,  will  not  be  liable  for  subsequently  accru- 
ing rent."  If  the  landlord  knew  of  this  defect,  and  it  was  such 
as  a  reasonably  prudent  man  would  regard  as  dangerous  to  ten- 
ants, it  was  his  duty,  no  doubt,  to  call  attention  to  the  matter. 
But  this  duty  was  not  absolute,  so  as  to  charge  him  with  responsi- 
bility for  all  results ;  he  was  merely  bound  not  to  fraudulently  con- 
ceal the  defect,  and  a  mere  failure  to  call  attention  to  it,  in  a  case 
where  the  defect  only  went  to  a  slight  structural  imperfection, 
entirely  harmless  except  under  special  conditions  not  likely  to  recur 
at  frequent  periods  —  did  not  impose  liability  upon  the  defendant 
to  the  extent  indicated  in  the  charge.  "  It  is  not  open  to  discussion 
in  this  State,"  say  the  court  in  Franklin  v.  Brown  (118  N.  Y.  110, 
113),  "that  a  lease  of  real  property  only,  contains  no  implied 
covenant  of  this  character  and  that  in  the  absence  of  an  express 
covenant,  unless  there  has  been  fraud,  deceit  or  wrong-doing  on 
the  part  of  the  landlord,  the  tenant  is  without  remedy  even  if  the 
demised  premises  are  unfit  for  occupation." 

In  the  case  now  before  us  there  was  no  allegation  of  any  fraud  in 
the  conduct  of  the  landlord ;  there  was  no  evidence  of  any  fraud  on 
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his  part,  and  the  charge  of  the  learned  trial  court  that  the  defendant 
was  liable  if  the  defect  existed  and  he  failed  to  call  the  attention  of 
the  tenant  to  the  defect,  presents  reversible  error.  It  is  trne  that  m 
this  case  there  was  some  evidence  from  which  the  jury  might  have 
found  that  the  defendant's  agent,  a  lady  about  ninety-five  years  of 
age,  had  had  her  attention  called  to  a  somewhat  similar  accident 
which  occurred  to  a  former  tenant  some  four  or  five  years  before, 
and  it  may  be  tliat  this  knowledge  on  the  part  of  the  defendant's 
agent  was  notice  to  him  of  this  defect,  if  the  accident  was  really  due 
to  the  same  cause,  which  is  by  no  means  clear  from  the  evidence. 
But  in  the  absence  of  some  evidence  that  this  fact  was  fraudulently 
concealed  Irom  the  tenant  —  and  a  motive  for  such  concealment 
would  be  difficult  to  imagine  where  the  defect  could  have  been 
repaired  for  a  few  shillings  —  the  plaintiff  has  failed  to  establish  a 
cause  of  action,  and  the  charge  of  the  court  permitted  the  jury  to 
impose  a  burden  which  the  law  does  not  sanction.  {Daly  v.  TTtw, 
&upra.)  This  accident  occurred,  if  at  all,  in  1898.  It  does  not 
appear  from  the  evidence  that  the  accident  was  due  to  the  same 
defect  which  is  now  urged  as  a  basis  for  recovery  in  this  action, 
altliough  it  is  brought  down  to  the  same  window,  and  if  this  old 
lady,  acting  as  the  agent  of  the  defendant,  having  notice  of  this 
accident,  and  perhaps  of  this  same  defect  in  1898,  failed  to  call 
attention  to  it  in  April  or  May,  1901,  it  hardly  seems  consistent  with 
justice  that  the  defendant  should  be  charged  with  liability  for  this 
accident,  particularly  under  a  charge  which  makes  the  duty  of  giving 
notice  of  the  defect  absolute. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs. 

All  concurred  (Jenks,  J.,  in  result),  except  Hookeb,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Maria  E.  Ducker,  Appellant,  v,  Alfrbdo  Del  Genovbse, 

Respondent. 

€hf>enarU  by  a  lessee  to  make  all  repairs  to  and  in  every  reepect  to  maintain  said 
property  —  it  does  not  require  him  to  rebuild  where  without  hie  fault  a  factory 
building  eollapees  —  construction  of  words  ejusdem  generis  —  construction  of  the 
language  of  a  promise. 

A  lease  of  two  factory  buildings  for  a  period  of  t«n  years,  by  which  the  Icsaee 
covenants  to  "  make  all  repairs  of  whatever  kind  or  description  to  said  prop- 
erty, keep  roof  and  all  outside  in  order,  and  in  every  respect  maintain  said 
property  so  that  there  will  be  no  expense  whatsoever  to  party  of  the  first  part 
other  than  the  regular  City  tax  (except  water  tax)  and  the  insurance.  *  *  * 
And  that  at  the  expiration  of  the  said  term  the  said  party  of  the  second  part 
will  quit  and  surrender  the  premises  hereby  demised  in  as  good  state  and  con- 
dition as  reasonable  use  and  wear  thereof  will  permit,  damages  by  the  elements 
excepted,"  does  not,  in  the  event  of  the  collapse  of  the  buildings,  not  due  to 
any  negligence  on  the  part  of  the  lessee,  or  to  his  failure  to  repair  any  defects 
discoverable  upon  a  reasonable  inspection  of  the  premises,  impose  upon  the 
lessee  the  duty  of  rebuilding  the  premises. 

The  covenant  must,  in  respect  to  the  lessee's  duty  to  make  repairs,  be  construed 
,  upon  the  principle  that  where  words  of  general  description  are  associated 
with  words  of  particular  description  the  general  words,  in  the  absence  of  any- 
thing clearly  manifesting  a  contrary  intent,  shall  be  limited  so  as  to  be  ejusdem 
generis  with  the  particular  words. 

If  the  language  of  a  promise  may  be  understood  in  more  senses  than  one,  it  is 
to  be  interpreted  in  the  sense  in  which  the  promisor  had  reason  to  believe  that 
it  was  understood. 

Appeal  by  the  plaintiflF,  Maria  E.  Ducker,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2d  day  of 
July,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Elings  County  Special  Term,  sustaining  the  defendant's  demurrer 
to  the  second  cause  of  action  set  forth  in  the  plaintiflPs  complaint. 

Nathan  Ottinger  [John  Frankenheimer  with  him  on  the  brief], 
for  the  appellant. 

William  II,  Cochran^  for  the  respondent. 

Woodward,  J. : 

The  complaint  attempts  to  set  forth  two  causes  of  action,  one  for 
rent  and  the  otlicr  fur  damages  alleged  to  have  been  sustained  by 
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reason  of  the  collapse  and  total  destmction  of  the  building  npon 
the  premises,  which  the  plaintiff  had  leased  to  the  defendant.  The 
defendant  demurs  to  the  second  cause  of  action  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in  that  it 
fails  to  allege  that  the  building  collapsed  through  any  fault  of  the 
defendant.  The  demurrer  was  sustained  at  Special  Term,  and 
appeal  comes  to  this  court,  the  question  of  law  being  the  proper 
construction  of  the  lease  under  which  the  defendant  occupied  the 
premises. 

The  lease  is  for  a  period  of  ten  years  and  covers  the  factory  prop- 
erty known  as  Nos.  42  and  44  Fulton  street  and  No.  37  Doughty 
street,  borough  of  Brooklyn,  and  the  plaintiff  contends  that  the 
defendant  undertook  absolutely  to  redeliver  the  premises  in  their 
original  condition  at  the  end  of  the  term,  under  clauses  of  the  lease 
reading  as  follows : 

"  And  the  said  party  of  the  second  part  doth  covenant  to  pay 
unto  the  said  party  of  the  first  part  the  said  yearly  rent  as  herein 
specified.  And  make  all  repairs  of  whatever  kind  or  description  to 
said  property,  keep  roof  and  all  outside  in  order  and  in  every 
respect  maintain  said  property  so  that  there  will  be  no  expense 
whatsoever  to  party  of  the  first  part  other  than  the  regular  City  tax 
(except  water  tax)  and  the  insurance.  *  *  *  And  that  at  the 
expiration  of  the  said  term  the  said  party  of  the  second  part  will 
quit  and  surrender  the  premises  hereby  demised  in  as  good  state  and 
condition  as  reasonable  use  and  wear  thereof  will  permit,  damages 
by  the  elements  excepted.'' 

It  is  conceded  that  some  time  after  the  defendant  entered  into  pos- 
session of  these  premises  the  buildings  collapsed  and  fell  in,  so  that 
under  the  orders  of  the  local  authorities  the  same  were  completely 
demolished,  and  the  theory  of  the  plaintiff  is  that  she  is  entitled  to 
recover  the  value  of  these  buildings,  because  the  defendant,  under  his 
covenant  to  repair  and  maintain  said  property,  has  failed  to  restore 
them.  There  is  no  allegation  in  the  complaint  of  any  negligence  on 
the  part  of  the  defendant  producing  the  collapse ;  there  is  nothing  to 
suggest  that  the  collapse  was  due  to  any  failure  on  the  part  of  the 
defendant  to  repair  any  defects  which  were  discoverable  upon  a  reason- 
able inspection  of  the  premises,  and  the  action  rests  wholly  upon  the 
proposition  that  the  defendant  in  covenanting  to  make  repairs  and 
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to  maintain  the  premises  took  upon  himself  the  duty  of  restoring 
the  buildings  which  collapsed  through  no  fault  of  his  own,  but,  as 
we  may  assume,  through  structural  defects  which  were  unknown  to 
the  parties  either  at  the  time  of  entering  into  the  contract  or  prior  to 
the  falling  of  the  buildings.  "We  are  clearly  of  opinion  that  the 
covenants  of  the  lease  do  not  impose  the  burden  which  the  plaintifiE 
undertakes  to  assert ;  that  a  covenant  to  repair  and  maintain  build- 
ings is  not  a  covenant  to  reconstruct  buildings  destroyed  through  no 
fault  of  the  tenant,  unless  the  language  is  such  as  to  absolutely  com- 
pel this  conclusion.  Where  a  doubt  exists  as  to  the  meaning  of 
words,  resort  may  be  had  to  the  surrounding  facts  and  circumstances 
to  determine  the  meaning  intended.  If  the  language  of  a  promise 
may  be  understood  in  more  senses  than  one,  it  is  to  be  interpreted 
in  the  sense  in  which  the  promisor  had  reason  to  believe  it  was 
understood.  {CHUet  v.  Ba/iik  of  America^  160  N.  Y.  649,  555,  and 
authorities  there  cited.)  If  we  place  ourselves  in  the  position  of  this 
defendant,  about  to  rent  these  two  factory  buildings,  we  may  assume 
safely  that  he  contemplated  that  he  was  securing  buildings  which 
were  reasonably  adapted  to  the  uses  for  which  he  was  hiring  them, 
and  while  it  is  true  that,  in  the  absence  of  some  provision  in  the  con- 
tract, there  is  no  implied  warranty  that  the  premises  are  fit  for  such 
purposes,  the  language  of  the  contract  is  to  be  construed  as  contem- 
plating  buildings  which,  under  ordinary  circumstances,  would  con- 
tinue in  existence  during  the  demised  term.  The  plaintiff  proposed 
to  him,  by  the  language  of  the  contract,  not  that  he  should  insure 
the  continued  existence  of  such  buildings,  but  that  he  should  '^make 
all  repairs  of  whatever  kind  or  description  to  said  property,  keep 
roof  and  all  outside  in  order  and  in  every  respect  maintain  said 
property,"  not  in  the  sense  of  insuring  its  continued  existence,  but 
"  so  that  there  will  be  no  expense  whatsoever  to  party  of  the  first 
part  other  than  the  regular  City  tax,"  etc.  That  is,  assuming  that 
the  "baildings  would  remain,  the  defendant  covenanted  to  make  all 
repairs,  both  inside  and  outside,  including  the  roof,  and  to  "  main- 
tain said  property  so  that  there  will  be  no  expense  whatsoever  to 
party  of  the  first  part,"  which  involve  painting  and  whatever  was 
necessary  to  keep  the  buildings  in  a  state  of  preservation.  This  is 
what  the  language  fairly  imports ;  it  is  what  the  defendant,  reading 
App.  Div.— Vol.  XCIII.        37 
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over  the  language  of  the  covenant,  had  a  right  to  understand  was 
intended  by  the  plaintiff.  The  effort  to  place  upon  this  covenant  a 
construction  which  made  the  defendant  an  absolute  insurer  of  the 
boildings  is  without  warrant  under  any  rule  of  construction  which 
has  been  called  to  our  attention,  or  with  which  we  have  any 
acquaintance.  The  covenant  relates  to  repairs  and  maintenance  of 
the  buildings  in  existence,  not  to  the  reconstruction  of  the  buildings 
which  might  be  destroyed  by  the  elements,  and  the  covenant  specify- 
ing the  nature  of  the  repairs  which  were  contemplated,  we  are  of 
opinion  that  it  comes  within  the  well-settled  principle  of  construc- 
tion, that  where  words  of  general  description  are  associated  with 
words  of  particular  description  the  general  words,  in  the  absence  of 
anything  clearly  manifesting  a  contrary  intent,  shall  be  limited  so 
as  to  be  ejuadem  generis  with  the  particular  words.  {Belden  v. 
Burke,  72  Hun,  51,  83 ;  Oiven  v.  Btlton,  95  U.  S.  591,  598 ;  Mat^ 
ter  of  Beynoldsy  124  K  Y.  388,  397;  Morton  v.  Woodbury,  153 
id.  243,  253 ;  Johnson  v.  Ooss,  128  Mass.  433, 434.)  The  language 
of  this  covenant  dealt  with  details ;  it  specified  particular  repairB 
which  were  to  be  made,  and  thus  limited  the  construction  to  be  put 
upon  the  broad  language  used  in  that  connection.  This  is  the  fair 
and  reasonable  view  of  the  contract  between  the  parties,  and  the 
courts  will  not  attempt  to  enlarge  the  scope  of  the  agreement  where 
the  obvious  result  must  be  an  injustice.  If  the  buildings  fell  with- 
out fault  on  the  part  of  the  defendant,  it  could  not  be  the  duty  of 
the  latter  to  rebuild  them  under  the  language  which  the  plaintiff 
has  used  in  her  contract  with  him,  and  the  interlocutory  judgment 
sustaining  the  demurrer  is  supported  by  reason  and  authority. 

The  interlocutory  judgment  appealed  from  should  be  aflirmed, 
with  costs. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 
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John  H.  Cusacjk,  Appellant,  v.  Walter  M.  Aikman,  Eeepondent, 

Beal  estate  broker  —  when  hie  comnUesiona  are  earned. 

A  broker  employed  to  secure  a  purchaser  of  real  estate,  who  procures  a  customer 
to  whom  his  employer  agrees  to  sell  such  real  estate,  is  entitled  to  recover  com- 
missions, notwithstanding  the  fact  that  thereafter  the  employer  refuses  to 
enter  into  a  formal  contract  of  sale  because  a  building  upon  the  land  intended 
to  be  conveyed  encroaches  upon  adjoining  land. 

Appeal  by  the  plaintiff,  John  H.  Cusact,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  defendant,  entered  on  tlie  17th  day  of  December, 
1903. 

Clarence  B.  Campbell^  for  the  appellant. 

Edo  E,  Mercelisy  for  the  respondent. 

JXNKS,  J. : 

The  action  is  for  brokerage  in  procuring  a  purchaser  for  the 
defendant's  real  estate.  The  evidence  establishes  the  employment 
of  the  plaintiff  by  the  defendant.  The  plaintiff  procured  a  pro- 
posed purchaser  who  examined  the  premises  under  the  guidance  of 
the  defendant,  and  thereafter  the  purchaser  and  the  defendant 
agreed  upon  a  sale.  The  purchaser  attended  at  the  time  and  place 
named  to  execute  the  contract,  but  the  defendant  defaulted.  His 
explanation  is  that  he  ascertained  that  his  stable  encroached  four 
inches  upon  adjacent  vacant  land,  and  that,  therefore,  he  could  not 
sign  the  proposed  contract.  He  testifies  that  he  informed  the  broker 
of  the  defect  before  the  day  appointed  for  the  execution  of  the 
contract,  but  after  he  had  agreed  upon  the  sale.  The  broker 
testifies  that  he  first  learned  of  the  defect  on  the  day  set  for  the 
closing  of  the  contract.  The  purchaser  testifies  that  she  was  first 
informed  of  the  defect  after  she  had  attended  to  execute  the  con- 
tract, that  she  then  for  the  first  time  so  refused  for  the  reason  that 
the  defendant  could  not  give  a  clear  title,  but  that  she  at  the  time 
of  such  refusal  offered  to  execute  the  contract  if  the  defect  was 
cured.  If  the  sale  fell  through  from  a  defect  in  the  title  of  the 
vendor,  nevertheless,  the  broker,  under   the   circumstances,  may 
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recover  because  he  has  performed  his  contract  with  his  principal 
{Gilder  v.  Davis,  137  N.  Y.  506.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  of   the    Municipal   Court    reversed    and  new    trial 
ordered,  costs  to  abide  the  event. 


*BBnx>ET  Walsh,  as  Administratrix  de  bonis  non,  etc,  of  Mioeu^sl 
Walsh,  Deceased,  Appellant,  v.  John  H.  Haitait  and  Others, 
Eespondents. 

BdeoMS  of  one  tort  feasor,  excepting  the  liabUity  ofoihert — it  U  in  ejjM  a  cownant 

not  to  eue. 

An  iQStxument  under  seal,  executed  by  a  party  injured  by  a  tort,  ia  which  he 
releases  one  of  the  joint  tort  feasors  from  all  liability,  but  reserves  therein  his 
right  of  action  against  the  other  joint  tort  feasors,  is  not  technically  a  release, 
but  a  covenant  not  to  sue,  and  it  does  not  operate  to  discharge  the  joint  tort 
feasors  as  against  whom  the  right  of  action  is  reserved. 

Reaegument  of  an  appeal  by  the  plaintiff,  Bridget  Walsh,  as 
administratrix  de  bonis  non,  etc.,  of  Michael  Walsh,  deceased,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  4th 
day  of  January,  1900,  upon  the  dismissal  of  the  complaint  by  direc- 
tion of  the  court  after  a  trial  at  the  Kings  County  Trial  Term. 

Willis  B,  Dowd,  for  the  appellant. 

Jesse  W.  Johnson,  for  the  respondents. 

Jenes,  J. : 

The  judgment  must  be  reversed  and  a  new  trial  must  be  granted. 
Mr.  Duncan,  the  owner  of  a  building,  leased  the  shop  and  the  base- 
ment thereof  to  Messrs.  Hanan,  who  sublet  the  basement  to  Mr. 

*  Substituted  for  Johanna  Brogan,  as  administratrix,  etc.,  of  Michael  Walsh, 
deceased,  by  an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term,  dated  September  9,  1908.— [Rep. 
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Abrarason.  The  plaintiff  complained  against  the  Messrs.  Hanan  in 
that  they  negligently  and  unlawfully  failed  to  protect  steps  which 
afforded  access  to  the  basement,  so  that  the  intestate  fell  down  the 
steps  to  his  death.  At  the  close  of  the  whole  case  the  learned  trial 
c5onrt  dismissed  the  complaint,  but  not  alone  upon  the  plea  of  release 
hereinafter  referred  to,  and  the  plaintiff  appealed  to  this  court. 
We  affirmed  the  judgment,  and  I  wrote  for  the  court.  {Brogan  v. 
Hanan^  56  App.  Div.  92.) 

The  defendants  pleaded,  inter  alia^  that  the  plaintiff  had  released 
under  seal  Mr.  Duncan,  the  owner  of  the  premises,  from  all  liability, 
and  read  the  release  in  evidence.  The  plaintiff  had  reserved  therein 
all  rights  of  action  for  negligently  causing  the  death  of  her  intes- 
tate against  the  Messrs.  Hanan  as  lessees,  and  against  all  other 
person  or  persons  in  possession  and  control  of  the  premises  at  the 
time  of  the  casualty  and  prior  thiereto.  We  held  that  the  defend- 
ants Hanan  well  pleaded  the  release  in  bar,  because  they  were  joint 
tort  feasors  with  the  owner  of  the  premises.  The  many  authorities 
for  that  proposition  are  cited  in  the  opinion  reported  in  the  56th 
Appellate  Division  Reports.  But  since  our  judgment,  the  Court 
of  Appeals  has  decided  Gilbert  v.  Finch  (173  N.  Y.  455).  In  the 
opinion  the  court,  commenting  upon  a  release  with  a  reservation, 
aay  :  ''  Reservations  of  this  character  in  releases  are  not  ancommon, 
and  their  effect  has  been  the  subject  of  frequent  adjudication  by 
the  courts.  It  is  quite  true  that  the  courts  of  our  sister  States  have 
reached  different  conclusions  upon  the  question,  and  that  a  sharp 
conflict  exists  in  the  courts  of  our  own  State,  as,  for  instance,  Mat- 
thews V.  Chicopee  Mfg.  Co,  (3  Robt.  712) ;  Commercial  Nat,  Bamk  v. 
Taylor  (64  Hun,  499),  on  one  side,  and  Mitchell  v.  AUen  (25  Hun, 
543) ;  Ddong  v.  Curtis  (35  Hun,  94),  and  Brogan  v.  Hanan  (55  App. 
Div.  92),  upon  the  other  side."  After  a  long  discussion  the  opinion 
concludes :  "  Where  the  release  contains  no  reservation  it  operates 
to  discharge  all  the  joint  tort  feasors ;  but  where  the  instrument 
expressly  reserves  the  right  to  pursue  the  others  it  is  not  technically 
a  release,  but  a  covenant  not  to  sue,  and  they  are  not  discharged. 
It  follows  that  the  release,  so-called,  did  not  operate  to  discharge  the 
defendants." 

Inasmuch  as  the  clash  of  authorities  seems  to  have  been  stilled 
by  this  decision  of  our  highest  court,  our  former  judgment,  which 
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was  based  solely  upon  the  release,  must  be  overrnledy  and,  under 
the  circumstances,  we  think  that  a  new  trial  of  the  issue  is  required. 
We  do  not  intend  to  express  any  opinion  upon  the  merits  of  the 
case  aside  from  the  feature  of  the  general  release,  or  in  any  other 
way  to  trammel  the  action  of  the  court  upon  the  new  trial  granted. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  ev^ent 


Oliveb  Williams,  Respondent,  v.  Central  Railboad  Coicpant  of 
Nbw  Jbbsey,  Appellant. 

Bailroad  company  -^  liability  far  a  passenger' $  trunk  stolen  while  in  its  possession^ 
it  is  an  insurer — burden  of  proof —  tJte  law  of  the  place  of  delivery  governs — stat- 
ute of  New  Jersey  limiting  the  liability  when  notice  is  posted. 

In  an  action  brought  against  a  railroad  corporation  to  recover  damages  for  the 
negligent  loss  of  a  trunk  owned  by  the  plaintifTs  assignor,  it  appeared  that  the 
railroad  company  received  the  trunk  at  its  station  in  New  York  city  from  an 
expressman;  that  the  plaintiff's  assignor  bought  a  ticket  on  the  defendants  rail- 
road to  Roselle,  N.  J.,  and  that  she  then  went  to  the  baggage  room  and  asked 
that  her  trunk  be  checked  to  her  journey's  end.  The  trunk  could  not  be  found, 
and  the  plaintiff's  assignor,  desiring  to  take  a  certain  train,  accepted  a  check  for 
her  trunk  on  the  promise  of  the  baggagemaster  to  send  it  on  to  Roselle.  She 
presented  the  check  at  Roselle,  but  the  trunk  was  not  delivered  to  her,  and  it 
subsequently  appeared  that  it  had  been  stolen  from  the  defendant's  possession. 

Bield,  that  the  defendant's  obligation  with  respect  to  the  trunk  was  that  of  a  com- 
mon carrier  and  not  of  a  warehouseman; 

That,  as  a  common  carrier,  it  was  an  insurer  of  the  trunk  except  against  an  act 
of  God  or  of  the  public  enemy; 

That  the  plaintiff  made  out  a  prima  fade  case  when  he  showed  a  demand  for  the 
trunk  accompanied  by  a  presentation  of  the  check  at  the  place  where  the 
defendant  undertook  to  deliver  the  trunk  and  the  failure  of  such  defendant  to 
comply  with  such  demand; 

That  the  mere  proof  that  the  trunk  was  stolen  while  in  the  possession  of  the 
defendant  did  not  acquit  the  latter  of  negligence; 

That  the  rights  of  the  parties  were  governed  by  the  law  of  New  Jersey; 

That  a  statute  of  the  State  of  New  Jersey  that  any  railroad  company  of  that 
State  might,  by  giving  notice  to  persons  tendering  baggage  to  it,  limit  its  lia- 
bility as  a  carrier  of  such  baggage  to  $100  for  each  hundred  weight  of  such 
baggage,  unless  such  person  should  pay  an  additional  charge,  and  that  '*a 
general  notice  of  the  limitation  of  such  company's  responsibility,  placed  in  a 
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ooDsplcuoos  place,  at  or  in  the  recdving  office  of  such  company,  where  goods, 
merchandise  or  baggage  are  usually  received  by  them  for  transportation,  and 
inserted  in  the  bills  of  lading  or  receipts  given  for  such  goods  or  merchandise, 
and  in  the  tickets  delivered  to  passengers,  sliall  be  deemed  sufficient  notice 
under  this  section,"  did  not  apply; 

That,  assuming  that  the  statute  did  apply,  the  provision  therein  for  a  general 
notice  to  persons  tendering  baggage  was  insufficient; 

That,  as  the  evidence  showing  compliance  with  the  provision  of  the  statute 
requiring  the  posting  of  the  notice  prescribed  therein  was  given  by  employees 
of  the  defendant,  who  were  chargeable  with  the  performance  of  that  duty,  it 
was  proper  for  the  court,  although  the  evidence  given  by  those  witnesses  was 
not  contradicted,  to  submit  the  question  of  compliance  with  the  statute  to  the 
jury,  as  the  interest  of  the  witnesses  in  establishing  that  they  had  performed 
the  duty  incumbent  upon  them,  was  sufficient  to  make  their  credibility  a  ques- 
tion for  the  jury. 

What  notice,  assuming  that  it  might  be  given  in  the  manner  specified  in  the 
statute,  was  sufficient,  considered. 

Appeal  by  the  defeudant,  the  Central  Railroad  Company  of  New 
Jersey,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  28th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for  $849.35, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day 
of  May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

The  statute  of  the  State  of  New  Jersey  referred  to  in  the  opinion 
reads  as  follows : 

"  Any  railroad  company  of  this  State  may,  by  giving  notice  to  any 
person  or  persons  offering  goods,  merchandise  or  baggage  for  trans- 
portation on  the  railroad,  or  in  the  boats  or  vessels  of  such  company, 
limit  their  responsibility  as  carriers  thereof  to  one  hundred  dollars 
for  every  one  hundred  pounds  weight  of  such  goods,  merchandise  or 
baggage,  and  at  that  rate  for  a  greater  or  less  quantity,  unless  such 
person  or  persons  so  offering  such  goods,  merchandise  or  baggage  for 
transportation,  shall  pay  to  said  company,  by  way  of  insurance,  for  any 
additional  amount  of  responsibility  to  be  assumed,  such  rate  or  rates 
as  may  be  charged  by  said  company  therefor,  not  to  exceed  the  legal 
rates  for  transporting  one  hundred  pounds  of  goods  or  merchandise 
on  such  railroad,  or  in  such  boats  or  vessels,  for  every  two  hundred 
dollars  of  additional  responsibility  assumed  on  each  one  hundred 
pounds  of  such  goods,  merchandise  or  baggage,  and  at  tliat  rate  for 
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a  greater  or  less  quantity ;  and  a  general  notice  of  the  limitation  of 
such  company's  responsibility,  placed  in  a  conspicuous  place,  at  or  in 
the  receiving  oflBce  of  such  company,  where  goods,  merchandise  or 
baggage  are  usually  received  by  them  for  transportation,  and  inserted 
in  the  bills  of  lading  or  receipts  given  for  such  goods  or  merchan- 
dise, and  in  the  tickets  delivered  to  passengers,  shall  be  deemed 
sufficient  notice  under  this  section."  (See  Gen.  Stat,  of  N.  J. 
2672,  §  138.) 

Robert  Thome^  for  the  appellant. 

Robert  Z.  Luce^  for  the  respondent. 

Jbnxs,  J. : 

The  action  is  by  the  assignee  of  a  passenger  against  a  railroad 
company  for  the  negligent  loss  of  a  trunk.  The  defendant  conceded 
that  it  received  the  trunk  at  its  station  in  New  York  city  from  an 
expressman.  The  assignor  of  the  plaintiff  subsequently  went  to  the 
station,  bought  a  ticket  on  the  defendant's  railway  for  her  carriage 
to  Eoselle,  N.  J.,  then  went  to  the  baggage  room,  showed  her  ticket 
with  the  express  check  to  the  baggage  master  and  asked  that  her 
trunk  be  checked  to  her  journey's  end.  Neither  the  baggage  mas- 
ter nor  the  passenger  could  find  the  trunk.  The  passenger,  desiring 
to  take  a  certain  train,  accepted  a  check  for  her  trunk  on  the  promise 
of  the  baggage  master  that  he  would  send  the  trunk  on  to  Roselle. 
She  presented  the  check  at  Roselle,  but  the  trunk  was  not  delivered 
to  her.  It  subsequently  appeared  that  it  was  taken  from  the  posses- 
sion of  the  defendant  b}'  theft.  Despite  the  plaintiflPs  contention 
that  the  defendant  under  the  circumstances  was  a  warehouseman,  the 
case  was  tried  on  the  theory  that  its  relation  to  the  passenger  was 
that  of  a  common  carrier.  I  think  that  the  court  did  not  err.  The 
passenger  did  not  intrust  the  trunk  to  the  defendant  to  keep  on  stor- 
age, nor  did  the  defendant  receive  it  for  that  purpose.  She  con- 
templated a  carriage  of  the  trunk  in  the  train  whereon  she  proposed 
to  travel,  but,  with  the  alternative  of  her  detention,  she  consented 
that  the  trunk,  which  presumably  at  that  moment  could  not  be  found, 
although  the  supposed  explanation  for  its  absence  was  then  made  to 
her,  should  be  forwarded  by  a  later  train.  This  is  entirely  opposed 
to  the  idea  of  keep  or  storage.     I  think,  therefore,  that  the  defend- 
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ant  must  be  regarded  as  a  common  carrier.  {S/iaw  v.  Northern 
J^acific  Railroad  Company^  40  Minn.  144.) 

The  law  of  New  Jersey  is  applicable.  {Curtis  v.  DeL,^  Ixiok.  & 
Western  B,  li,  Co,^  74  N.  Y.  116 ;  Brown  v.  Oamden  cfe  Atlan- 
tic Railroad  Co.,  83  Penn.  St.  316.)  But  I  think  that  the  statute 
raised  by  the  defendant  does  not  apply.  The  defendant  was  a  common 
carrier,  and  as  such  was  an  insurer  save  against  an  act  of  God  or  of  the 
public  enemy.  {Pennsylvania  R.  R.  Co.  v.  Knight,  68  N.  J.  L.  287.) 
The  action  is  for  negligence,  and  the  plaintiff's  assignor  made  out 
9k  jpriToa  fade  case  when  he  showed  a  demand  for  the  trunk  accom- 
panied by  a  presentation  of  the  check  at  the  place  where  the  defend- 
ant undertook  to  deliver  the  trunk,  and  the  failure  of  the  defendant 
to  deliver  it.  {Burnell  v.  N&io  York  Central  R.  R,  Co.,  45  N.  Y. 
184.)  The  bare  proof  that  the  trunk  was  stolen  while  in  the  pos- 
sefision  of  the  defendant  did  not  acquit  the  defendant  of  negligence. 
In  BumeU  v.  New  York  Central  R.  R.  Co.  {supra)  it  is  said  :  "  If 
it  (the  trunk)  had  been  burned  or  stolen  without  fault  on  their  part, 
the  defendants  would  not  have  been  liable."  I  think  that  the  statute 
must  be  construed  as  a  limitation  upon  the  defendant's  liability  as  an 
insurer.  This  view  is  strengthened  by  the  provision  thereof  which 
reads  "  unless  such  person  or  persons  so  offering  such  goods,  mer- 
chandise, or  baggage  for  transportation,  shall  pay  to  said  company, 
hy  way  of  insurance,  for  any  additional  amount  of  responsibility  to 
be  assumed,"  etc.  (See  General  Statutes  of  N.  J.,  2672,  §  138.) 
The  Supreme  Court  of  New  Jersey  lias  held  that  while  a  carrier 
may  contract  not  contrary  to  public  policy,  so  that  his  liability  may 
be  regulated,  lessened  or  limited,  yet  he  cannot  contract  against 
"  his  own  clear  positive  wrong,  default  or  misconduct,  whether  it 
arise  from  his  own  wilfulness,  recklessness,  incapacity,  want  of  skill, 
or  the  failure  to  exact  it."  {Ashmore  v.  Pennsylvania  Steam  Tow- 
ing Transportation  Co.,  28  N.  J.  L.  180,  193.) 

But  assuming  that  the  statute  did  apply,  I  think  that  the  judg- 
ment may  be  sustained.  It  is  settled  in  this  State  that  the  provi- 
sion for  general  notice  is  insufficient.  (Thomp.  Carr.  526,  528; 
BbUisterv.  Nowlen,  19  Wend.  234;  Cole  v.  Ooodwin,  Id.  251; 
Rawson  v.  Pennsylvania  Railroad  Co.,  48  N.  Y.  212.)  And  the 
latter  case  also  applies  to  such  notice  as  was  printed  on  the  railroad 
tickets.     The  rule  seems  to  be  contrary  in  Pennsylvania.     (Thomp. 
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Carr.  526 ;  WhiteseU  v.  Crane,  8  Watts  &  8.  369 ;  Bingham  v. 
RogerSy  6  id.  495 ;  Lamg  v.  Colder ,  8  Penn.  St  479.)  We  are  not 
cited  to  any  d^ision  in  New  Jersey,  and  I  have  not  been  able  to 
find  any  authority  in  that  State.  Kirmey  v.  Central  Hailraad 
Company  (32  N.  J.  L.  407)  is  not  wholly  satisfactory  for  the  reason 
that  the  attention  of  the  acceptor  of  the  pass  was  specifically  called 
to  the  contract,  in  addition  to  the  printing  on  the  pass.  There  is  no 
proof  in  this  case  that  the  plaintiff's  assignor  ever  saw  the  notice  in 
the  room  or  on  the  ticket,  oi;  that  she  had  her  attention  called  to 
either  of  them.  But  assuming  that  the  statute  is  valid  as  to  its  pro- 
vision for  notice,  the  question  still  remained  whether  the  defendant 
had  complied  with  it. 

As  the  notice  to  be  posted  is  general,  it  is  but  just  to  regard  the 
requirement  that  the  place  of  posting  shall  be  ^^conspicuous"  as  an 
essential  part  thereof.  Conspicuous  means  "open  to  the  view; 
catching  the  eye ;  easy  to  be  seen ;  manifest."  (Cent.  Diet.)  "  Obvi- 
ous to  the  sight ;  seen  at  a  distance."  ( Wor.  Diet.)  "  Exposed  to 
the  View ;  clearly  visible ;  prominent  and  distinct."  (Standard 
Diet.)  For  example,  a  post  box  is  held  to  be  a  conspicuous  place 
for  the  deposit  of  a  notice  {Jammry  v.  Superior  Court,  73  Cal. 
637),  and  the  door  of  a  residence  for  the  affixing  of  a  notice. 
{Bam^sey  v.  Barha/ro,  20  Miss.  293.) 

The  question  was  whether  there  was  a  notice  at  this  time  in  the 
baggage  room  and,  if  so,  whether  it  was  posted  in  a  conspicuous 
place.  The  word  "conspicuous"  required  the  defendant  to  post 
the  notice  in  the  baggage  room  so  that  naturally,  under  the  general 
surrounding  circumstances,  it  would  be  open  to  the  view,  obvious 
to  the  sight,  and  catch  the  eye  of  the  passenger  of  ordinary  care 
and  observation,  and  be  seen  by  him  in  the  course  of  checking  his 
luggage.  Oreenawalt,  the  baggage  master,  and  Hay,  the  foreman  of 
the  baggage  checkers,  testified  that  at  the  time  in  question  notices 
were  posted  in  the  baggage  room.  They  described  with  particu- 
larity the  dimensions  of  the  room,  the  construction  and  arrangement 
thereof,  and  the  relative  situation  of  the  notice  to  the  checking 
counter  and  the  entrances  to  the  room.  Hay  further  testifies: 
"  Different  persons  attend  to  posting  up  these  notices — the  baggage 
master  in  charge  of  the  room.  Mr.  Greenawalt  is  the  general  bag- 
gage agent.     He  is  above  that.     The  baggage  agent  in  charge  of  the 
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room  does  that.  His  name  is  Mr.  Porick."  Greenawalt  also  testi- 
fied that  in  October,  1900,  there  was  a  notice  to  the  left  of  the  counter. 
"  We  put  up  a  new  one  whenever  it  would  become  defaced  or  any- 
thing of  that  sort.  We  would  keep  one  up  all  the  time.  *  *  * 
If  they  get  dirty,  we  take  them  down  and  put  a  new  one  up."  In 
any  event,  Greenawalt,  the  general  baggage  agent,  is  testifying  to 
the  posting  of  the  notice  in  October,  1900,  and  what  "  we,"  i.  e.j  he 
and  others,  even  if  subordinates,  did  in  the  posting  thereof.  There 
was  no  other  testimony  on  this  subject. 

It  is  contended  that  the  learned  court  erred  in  submitting  the 
question  of  compliance  with  the  statute  to  the  jury.  This  depends 
upon  whether  these  witnesses  must  be  regarded  as  interested  in  the 
sense  of  bias  so  as  to  make  such  submission  proper  in  order  that, 
mangre  non-contradiction,  the  jury  might  pass  upon  their  credibility. 
The  jury  were  certainly  free  to  infer  from  the  testimony  that 
Greenawalt,  the  general  baggage  agent,  and  those  under  him  — 
"  different  persons  "  —  attended  to  the  duty  of  posting  the  notices, 
and  hence  if  this  had  not  been  done,  it  was  the  fault  or  dereliction 
of  Greenawalt  and  his  subordinates.  Both  Greenawalt  and  his  sub- 
ordinate Hay  "had,  or  might  have,  a  motive  for  shielding" 
Greenawalt  and  those  under  him  "  from  blame,"  and  consequently 
their  credibility  was  for  the  jury.  {(J Flaherty  v.  Nassau  Electric 
R.  R.  Co.,  34  App.  Div.  74;  affd.,  165  N.  Y.  624;  VolTcm^  v. 
M.  R.  Co.,  134  id.  418 ;  EVvoood  v.  Western  Union  Telegraph  Co., 
45  id.  549.)  Babser,  J.,  in  Michigan  Carbon  Works  v.  Schad  (38 
Hun,  71),  after  a  learned  discussion,  says :  "  It  is  also  competent  to 
prove  the  social  and  business  relations  existing  between  the  witness 
and  the  party  calling  him  to  the  stand,  and  if  it  is  established  that 
they  are  such  as  usually  and  ordinarily  produce  an  interest  in  the 
mind  of  the  witness  in  favor  of  the  party  calling  him  on  the  ques- 
tion in  dispute,  then  it  is  for  the  jury  to  say  to  what  e?^tent,  if  any, 
the  relationship  impairs  or  destroys  the  credibility  of  the  witness." 
In  Pratt  v.  Ano  (7  App.  Div.  494)  the  court,  per  Ward,  J.,  say : 
"  This  evidence  was  given  by  the  plaintiff's  foreman,  whose  business 
it  was  to  look  after  this  timber  and  protect  it  from  injury,  and  who, 
having  failed  to  do  so,  was,  in  a  sense,  interested  in  giving  a  good 
reason  why  he  had  not  done  so."  I  think  that  even  if  the  court 
erred  in  its  charge,  which  I  am  not  entirely  prepared  to  say,  the 
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errors  were  BuiBciently  corrected  by  the  subsequent  qualiiicationB 
and  charges  delivered  at  the  request  of  the  defendant. 
The  judgment  and  order  should  be  af&rmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Albert  R.  Genet,  Respondent,  v.  Virginia  Willock,  aR  Adminifi- 
tratrix,  etc.,  of  William  Willook,  Deceased,  Appellant. 

Proof  required  of  a  daim  for  rent  against  a  decedent's  estate  where  no  demand 
therefor  was  made  against  him  —  a  claim  for  funerai  expenses  is  not  th^  eubfect  of 
a  reference  under  section  2718  of  the  Code  of  Oittil  Procedure, 

A  claim  presented  against  a  decedent's  estate,  for  rent  of  premises  occupied  by 
the  decedent  and  his  maiden  sister  for  a  period  of  five  years,  i^ould,  where 
the  claimant  does  not  contend  that  he  made  any  claim  for  such  rent  during  the 
decedent's  lifetime,  be  carefully  scrutinized  and  admitted  only  upon  Teiy 
satisfactory  proof. 

Evidence  which  is  insufficient  to  warrant  the  allowance  of  such  claim, 
considered. 

A  claim  for  funeral  expenses  is  not  regarded  as  a  debt  due  from  the  decedent, 
but  rather  as  a  charge  against  his  estate. 

Buch  a  claim  cannot,  therefore,  be  made  the  subject  of  a  reference,  pursuant  to 
section  2718  of  the  Code  of  Civil  Procedure,  notwithstanding  the  consent  of 
the  decedent's  administratrix  to  the  reference  and  her  omission  to  raise  the 
objection  upon  the  reference. 

HntscBBERG,  P.  J.,  dissented. 

Appeal  by  the  defendant,  Virginia  Willock,  as  administratrix, 
etc.,  of  William  Willock,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  10th  day  of  June,  1903,  upon  the 
report  of  a  referee. 

JVathan  P.  Bv^hnell^  for  the  appellant. 

Comdiua  B.  Palmer^  for  the  respondent. 

Jbnks,  J. : 

An  administratrix  appeals  from  a  judgment  resulting  from  a 
reference  of  a  disputed  claim  under  section  2718  of  the  Code  of 
Civil  Procedure.  The  plaintiff  has  recovered  for  the  use  and  occu- 
pancy of  a  house,  for  funeral  expenses  and  for  money  advanced  to 
the  intestate. 
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I  think  that  the  evidence  does  not  warrant  a  recovery  for  the  use 
and  occupation.  As  the  plaintiff  does  not  contend  that,  during  the 
lifetime  of  the  intestate  he  ever  made  claim  for  rent,  his  claim  must 
l)e  "  carefully  scrutinized  and  admitted  only  upon  very  satisfactory 
proof."  {Kearney  v.  McKeon,  85  N.  Y.  136 ;  Matter  of  Van 
Slooten  v.  Wheeler^  140  id.  624 ;  Porter  v.  Rhoades,  48  App.  Div. 
635.) 

The  plaintiff  must  show  either  that  the  conventional  relation  of 
landlord  and  tenant  existed,  or  must  prove  other  circumstances 
sufBcient  for  the  law  to  imply  a  contract.  {Lamb  v.  Lamb^  146 
K  Y.  317;  CoUyer  v.  CoUyer,  113  id.  442.)  The  plaintiff  was  the 
nephew  of  the  intestate.  The  intestate  had  leased  from  Mr.  Ripley 
a  house  of  nine  rooms  with  a  barn  and  outhouses,  situated  upon 
four  and  a  half  acres  of  land  in  a  rural  community,  for  sixty  dollars 
a  year,  and  it  appears  that  the  plaintiff  had  made  some  payments 
to  Ripley  on  that  rent.  Thereafter  the  plaintiff  purchased  the 
house,  and  owned  it  for  a  time,  and  also  for  a  subsequent  time  con- 
trolled it  as  lessee.  After  the  house  passed  from  the  ownership  of 
Ripley,  the  intestate  and  his  maiden  sister  occupied  it  for  five  years 
and  upwards.  The  cFaim  is  for  the  rental  value  of  those  five  years. 
It  appears  from  the  evidence  that  the  intestate  was  in  very  moderate 
circumstances.  The  plaintiff  has  not  only  presented  a  claim  for 
the  rent  against  the  estate,  but  has  also  sued  his  aunt  (the  adminis- 
tratrix), contending  that  she,  too,  is  separately  liable  therefor.  As 
I  have  said,  the  plaintiff  does  not  pretend  that  he  ever  made  any 
claim  upon  either  his  uncle  or  his  aunt  for  any  rent  until  after  the 
death  of  the  intestate,  or  that  the  matter  was  ever  discussed  between 
them.  Although  he  states  that  he  kept  books  of  account  wherein 
he  charged  every  large  indebtedness  to  him,  save  in  the  instance  of 
his  own  brother's  debt,  he  admits  that  he  never  made  any  charge 
therein  for  this  rent,  although  he  kept  a  memorandum  of  what  it 
cost  him  "  to  carry  that  place."  The  plaintiff's  aunt,  the  joint  occu- 
pant of  this  house,  against  whom  the  plaintiff  now  makes  a  separate 
demand  for  this  rent,  testifies  without  contradiction  that  the  plain- 
tiff never  at  any  time  said  anything  to  her  about  a  rent  charge, 
never  asserted  any  claim  therefor,  and  never  demanded  any  rent 
from  the  intestate  or  from  her.  The  relationship  and  the  relative 
situation  of  the  nephew,  his  uncle  and  his  aunt  at  least  afford  a 
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reason  why  the  nephew  might  have  permitted  such  occupancy  witli- 
out  charge  of  rent,  while  there  is  evidence  of  a  dispute  and  dis> 
agreement  between  nephew  and  annt  subsequent  to  the  death  of 
the  testator,  which  might  be  the  explanation  of  the  nephew's  change 
of  heart  and  for  the  present  presentation  of  this  claim.  The  fact 
that  the  intestate  leased  from  Mr.  Kipley  the  premises  which  the 
nephew  subsequently  acquired  is  not  sufficient  under  the  circum- 
stances to  establish  that  there  was  a  continuance  of  that  relation 
between  nephew  and  uncle  and  aunt,  especially  in  view  of  the  fact 
that  the  nephew  had  on  occasions  paid  the  rent  to  Mr.  Ripley, 
apparently  on  account  of  his  relationship.  What  proof,  beyond 
the  bare  fact  of  this  occupancy,  is  there  that  establishes  that  the 
plaintiff  even  expected  any  rent  ?  On  the  other  hand,  the  proof 
justifies  the  conclusion  that  both  the  intestate  and  his  sister  had  no 
reason  to  suppose  that  they  were  other  than  tenants  by  the  bounty 
of  their  nephew.  In  CoUyer  v.  CoUyer  {supra)  Earl,  J.,  says: 
^'  But  the  law  will  not  imply  a  contract  contrary  to  the  intention  of 
the  parties." 

I  think  that  the  judgment  for  the  funeral  expenses  cannot  be 
upheld.  The  reference  is  expressly  made  pursuant  to  section  2718 
of  the  Code  of  Civil  Procedure.  This  statute  is  limited  to  claims 
which  existed  against  the  intestate.  A  claim  for  funeral  expenses  is 
not  of  this  character,  inasmuch  as  it  is  not  strictly  regarded  as  a 
debt  due  from  the  intestate,  but  rather  a  charge  against  his  estate. 
{Patterson  v.  Patterson^  59  N.  Y.  574.)  This  charge,  then,  could 
not  be  made  the  subject  of  a  reference,  notwithstanding  the  consent 
of  the  administratrix  and  her  omission  to  object  upon  the  refer- 
ence. {Shorter  v.  Mackey^  13  App.  Div.  20 ;  Matter  of  Van 
Slooten  V.  Dodge,  145  N.  Y.  327 ;  Ilovey  v.  Hovey,  46  Hun,  71.) 

The  checks  of  the  plaintiff  and  the  indorsements  thereon, 
coupled  with  the  writings  of  the  intestate,  are,  I  think,  sufficient 
to  sustain  the  findings  of  the  indebtedness  of  twenty-seven  dollars. 
But  in  all  other  respects  the  testimony  is  not  sufficient  to  uphold 
the  judgment. 

The  judgment  should  be  reversed. 

All  concurred,  except  Hirsohbebg,  P.  J.,  dissenting. 

Judgment  reversed,  with  costs,  and  proceedings  remitted  to  the 
Surrogate's  Court  for  further  action. 
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Ida  Nsufeld  and  Others,  Appellants,  v.  The  Citt  of  New  York, 

Respondent. 

Voluntary  payment  — financial  dittreu  and  inability  oihervfiie  to  pro&ure  a  loan 
does  not  make  a  payment  involuntary. 

While  the  owners  of  land  located  in  the  city  of  New  York  were  engaged  in 
erecting  a  building  thereon,  the  city  authorities,  deeming  the  building  unsafe, 
stopped  work  thereon  and  altered  the  foundations  thereof.  The  city  filed  a 
lis  pendens  against  the  premises  for  the  cost  of  the  alterations.  At  the  time 
of  the  filing  of  the  lis  pendens  the  owners  were  in  financial  distress  and  had 
arranged  for  a  loan,  the  making  of  which  was  prevented  by  the  filing  of  the 
lien.    In  order  to  secure  the  loan  they  paid  the  amount  of  the  lien. 

Eeld,  that  the  payment  was  voluntary  and  that  the  owners  were  not  entitled  to 
recover  the  amount  thereof  from  the  city. 

Appeal  by  the  plaintiffs,  Ida  Neufeld  and  others,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  23d  day  of 
May,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Kings  County  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

It  appears  that  while  the  plaintiffs  were  engaged  in  erecting  a 
building  upon  land  owned  by  them  in  the  city  of  New  York,  the 
city  authorities,  deeming  the  building  unsafe,  stopped  work  thereon 
and  thereafter  altered  the  foundation  and  did  certain  other  work 
thereon  at  a  cost  of  $3,181,40,  for  which  amount  it  filed  a  lis 
pendens.  The  plaintiffs  subsequently  paid  the  amount  of  the  lien 
and  this  action  is  brought  to  recover  the  amount  of  such  payment 
on  the  ground  that  it  was  involuntary. 

Eugene  V.  Brewster^  for  the  appellants. 

John  J,  Ddany  [James  D.  Bell  and  P.  E.  CMaham,  with  him 
on  the  brief],  for  the  respondent. 

Jenks,  J. : 

I  agree  with  the  learned  Special  Term  that  the  payment  was 
voluntary.  The  learned  counsel  for  the  appellant  concedes  that  this 
payment  if  but  made  under  protest,  or  with  objection,  or  coupled 
with  the  threat  to  sue,  is  not  sufficient  to  permit  a  recovery.     But 
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he  relies  upon  the  proof  that  the  plaintiffs  at  the  time  were  in  finan- 
cial distress,  that  they  had  arranged  for  a  loan  from  a  leading  cor- 
poration upon  which  they  depended,  and  that  the  filing  of  tlie  lien 
by  the  defendant  prevented  the  loan,  and,  therefore,  threatened  dis- 
aster. In  liedmond  v.  Mayor  (125  N.  Y.  632)  it  is  held  that  the 
payment  of  an  invalid  tax  which  was  a  lien,  in  order  to  obtain  a 
loan,  was  voluntary.  In  Vaughn  v.  YiXLage  of  Port  Chester  (135 
N.  Y.  460),  although  the  payment  was  pronounced  involuntary,  the 
court,  per  Gbat,  J.,  say :  '^  The  defendant  insists,  and  that  presents 
the  only  ground  upon  which  we  need  consider  its  appeal,  that  the  pay- 
ment was  voluntary  on  the  plaintiflPs  part.  If  that  were  true,  and  it 
was  made  simply  to  enable  her  to  close  with  the  vendee  for  the  sale 
of  the  property,  then  the  appellant  should  prevail.  If  a  payment  of 
an  illegal  assessment  is  made  to  successfully  close  a  business  transac- 
tion, it  is  a  payment  for  convenience,  and,  therefore,  voluntary.  To 
make  it  involuntary,  it  must  be  made  because  of  coercion  in  fact  or 
coercion  by  law." 

In  Swift  Co.  V.  U.  8.  (Ill  U.  S.  22),  cited  by  the  learned  counsel 
for  the  appellants,  the  court  say  that  the  exaction  of  the  United  States 
was  in  effect  saying  to  the  appellant  that  unless  it  complied  with 
such  exaction  it  could  not  continue  its  business  at  all.  ''  The  only 
alternative  was  to  submit  to  an  illegal  exaction  or  discontinue  its 
business."  In  Peyser  v.  Mayor  (70  N.  Y.  497),  also  cited,  the 
proceedings  were  said  to  have  the  force  of  a  judgment  under  which 
the  collector  had  the  right  to  take  and  sell  the  goods.  In  Poth  v. 
Mayor  (151  N.  Y.  16),  also  cited,  the  assessment  was  paid  after 
legal  steps  had  been  taken  for  its  collection.  In  Buckley  v.  Mayor 
(30  App.  Div.  463 ;  affd.,  159  K  Y.  558)  the  owner  was  compelled 
to  pay  for  a  permit  under  threat  of  arrest,  whereupon  the  foreman 
stopped  the  work,  and  the  coercion  was  said  to  be  a  threat  of  brute 
force.  I  think  that  the  case  at  bar  is  within  the  principle  of  Red- 
mond  V.  Mayor^  and  the  exception  noted  in  Vaitghn  v.  Village  of 
Port  Chester  (supra),  and  is  not  governed  by  the  other  authorities 
I  have  noticed  for  the  reason  that  there  was  no  coercion  in  this  case. 
The  lien  filed  was  but  notice  of  a  claim.  The  facts  that  the  plain- 
tiffs could  not  proceed  with  the  work  unless  they  obtained  a  loan 
from  a  certain  proposed  lender,  and  that  the  lender  refused  to  make 
the  loan  unless  the  lien  was  lifted,  were  but  accidental.     The  filing 
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of  the  liea  did  not,  ipsofacio^  stop  the  work.  Not  only  is  the  case 
^within  the  authorities  cited,  but  the  further  circumstances  that  the 
plaintiJBEs  made  arrangements  as  to  the  materialmen  to  throw  oflE 
$1,900  of  their  bills,  and  also  accepted  a  rebate  of  $1,000,  tend  to 
establish  the  fact  that  their  payment  was  voluntary. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


JuAH  M.  Ceballos  and  Others,  as  Copartners  Trading  under  the 
Firm  Name  and  Style  of  J.  M.  Ceballos  &  Co.,  Appellants,  v. 
MuNsoN  Stbamship  Line,  Respondent. 

OoiiiTCLCt  —  vihen  not  so  absurd  as  to  be  unenfordbU  —  question  of  novation^  when  one 
for  the  jury  —  violation  of  the  United  Statutes  statutes  against  monopolies. 

What  contract  between  shippers  of  cattle,  by  which  they  agreed  to  pay  commis- 
sions one  to  the  other  on  cattle  carried  by  them,  is  not  so  absurd  or  unreason- 
able as  to  be  unenforciblc,  considered. 

What  evidence  justifies  tbe  submission  to  the  jury  of  the  question  whether  there 
was  a  novation,  considered. 

When  such  a  contract,  which  contains  no  provision  as  to  maintaining  rates  or 
preventing  competition,  and  does  not  fix  prices  nor  confine  dealings  to  a  com- 
bination of  persons,  does  not  violate  the  United  States  statutes  relating  to 
monopolies,  considered. 

Appeal  by  the  plaintiffs,  Juan  M.  Ceballos  and  others,  as  copart- 
ners trading  under  the  firm  name  and  style  of  J.  M.  Ceballos  & 
Co.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
8th  day  of  August,  1903,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  Kings  County  Trial  Term 
at  which  the  jury  had  passed  upon  certain  questions  submitted  to 
them. 

The  action  was  brought  to  recover  commissions  on  freights  under 
an  alleged  contract  between  the  plaintiffs'   predecessor,  Juan  M. 
Ceballos,  with  the  defendant's  predecessor,  W.  D.  Munson. 
Aim-.  Div.— Vol.  XCIII.         38 
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John  Howard  Corwin^  for  the  appellants. 

Everett  P.  Wheeler y  for  the  respondent. 

Jbnks,  J. : 

I  think  that  the  nonsnit  cannot  be  sustained.  The  learned  oourt, 
by  consent  of  counsel,  submitted  to  the  jury  as  the  second  question  : 
"  Was  the  agreement  made  between  the  plaintiffs'  predecessor  and 
the  defendant's  predecessor  in  October,  1897,  to  continue  so  long 
as  Walter  D.  Munson  should  carry  cattle  to  Cuba?"  The  learned 
court,  without  objection,  charged  the  jury  that  if  they  answered 
this  question  in  the  affirmative,  they  should  pass  to  the  further 
question  whether  the  defendant  took  over  the  contract.  The  testi- 
mony of  Mr.  Rohl,  admitted  without  objection  as  to  variance,  justi- 
fied the  submission  of  this  question  to  the  jury.  It  is,  therefore, 
not  essential  that  we  should  discuss  the  terms  of  the  contract  as 
pleaded  in  the  light  of  its  alleged  uncertainty,  for  its  termination 
was  fixed  by  the  cessation  of  Mr.  Munson  to  carry  cattle  to  Cuba. 
It  cannot  be  urged  that  such  a  contract  was  so  absurd  or  so  unrea- 
sonable as  to  be  non-enforcible.  The  consideration  thereof  was 
the  mutual  agreement  to  pay  commissions,  based  on  percentages, 
one  to  the  other,  as  one  or  the  other  carried  cattle.  The  contem- 
plated and  natural  effect  of  the  difference  in  the  percentages  was 
to  throw  the  carriage  to  Mr.  Munson's  steamship  line,  and,  as  a 
corollary,  Mr.  Ceballos  ceased  from  such  carriage.  The  question  as 
to  whether  the  defendant  took  over  the  contract,  whether  there 
was  a  novation,  as  the  parties  termed  it,  was  for  the  jury.  Pro- 
fessor Ames  (6  Harv.  L.  Eev.  184,  186)  says :  "  The  difliculty  in 
novation  cases  is,  therefore,  no  longer  one  of  law,  but  of  fact'* 
The  bill  of  sale  by  Mr.  Munson  to  the  defendant  corporation,  the 
retention  of  the  chief  ownership  of  that  business  by  Mr.  Munson, 
the  accountings  rendered  thereafter  to  the  plaintiffs  upon  the  basis 
of  the  agreement,  the  payments  thereon,  the  acceptance  of  the  same 
by  the  plaintiffs  and  the  bringing  of  this  emt{Osbom  v.  O^om^  36 
Mich.  48)  justified  the  submission.  {De  Witt  v.  MonjOy  46  App. 
Div.  633;  Oshorn  v.  Oahomj  supra;  Hohhins  v.  Hobineany  176 
Penn.  St.  341 ;  Mitrovieh  v.  Fresno  Fruity  etc.,  Co.,  123  Cal.  379 ; 
Regeater  v.   Dodge^  61  How.   Pr.  107,  citing   many  authorities; 
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Thompson  v.  Percival^  3  Nev.  &  Man.  167;  Mulgrew  v.  Cocha- 
ren,  96  Mich.  422 ;  Walker  v.  Wood,  170  111.  463 ;  Lynch  v.  Austin, 
51  Wis.  287  ;  S/iaw  v.  McGregor^y  105  Mass.  96.)  If  the  contract 
of  snbstitution  of  the  defendant  be  established,  then  there  is  con- 
sideration. LoNGWOETH,  J.,  in  Bacon  v.  Daniels  (37  Ohio  St.  279) 
«ay8 :  "  The  existence  of  the  contract  being  established,  the  con- 
sideration is  self  evident."  (See,  too,  Ryan  v.  Pistone^  89  Hun,  78 ; 
Kromer  v.  Heirriy  75  N.  T.  574.) 

I  think  that  the  contract  was  not  necessarily  in  violation  of  the 
Federal  Anti-Trust  Law  (26  U.  S.  Stat,  at  Large,  209,  chap.  647). 
As  testified  to  by  Mr.  Rohl,  Mr.  Munson  agreed  to  pay  percentages 
on  freights  earned  by  Mr.  Munson,  and  Mr.  Ceballos  agreed  to  pay 
Mnnson  one-half  of  such  percentages  on  all  freights  earned  by 
Ceballos  as  long  as  either  should  carry  any  cattle  to  Cuba.  There 
was  no  provision  as  to  maintaining  rates  or  as  to  preventing  compe- 
tition. I*rices  were  not  fixed,  dealings  were  not  confined  to  a  com- 
bination of  persons,  nothing  tended  towards  a  monopoly,  and,  there- 
fore, I  think  the  parties  are  without  the  ban  of  the  law.  {Leslie  v. 
LariUard,  110  N.  Y.  519,  534;  Brooklyn  Elevated  B.  B.  Co.  v. 
B.,  B.  <&  W.  E.  B.  B.  Co.,  23  App.  Div.  29.) 

Bat  I  think  that  the  verdict  is  against  the  weight  of  evidence. 
Mr.  Rohl  alone  testified  that  the  agreement  was  to  continue  so  long 
as  either  party  carried  freight.  But  Mr.  Rohl  is  an  interested  wit- 
ness, and  the  testimony  of  Mr.  Munson,  also  an  interested  witness, 
is  that  there  was  no  conversation  relative  to  the  duration  of  the 
agreement.  The  record,  however,  does  not  present  merely  the  tes- 
timony of  Mr.  Rohl  against  that  of  Mr.  Munson,  but  there  is  a  cor- 
respondence in  evidence.  The  vice-president  of  the  defendant 
writes  to  the  plaintiffs  that  they  are  forced  to  discontinue  the  pay- 
ment of  the  commissions  after  a  certain  date.  Mr.  Ceballos  answers 
that  he  noticed  by  that  letter  that  the  long-standing  agreement  is 
to  be  terminated  by  a  certain  date  named  in  the  Munson  letter, 
expresses  the  possibility  of  their  altering  their  minds,  asks  whether 
they  consider  their  letter  of  termination  as  final,  and  trusts  that  they 
may  find  some  means  of  continuance.  Later,  Mr.  Ceballos  writes 
to  ask  whether  there  cannot  be  an  appointment  made  with  reference 
to  the  cattle  business,  and  to  this  the  defendant  answers  that  they 
cannot  change  their  decision.     The  attitude   of   the   plaintiff   is 
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entirely  antagonistic  to  the  idea  that  the  defendant  was  bound  by  a 
definite  contract,  i.  e.,  one  which  they  could  not  terminate  at  will 
upon  fair  notice.  Under  all  of  the  circumstances,  I  advise  the  sub- 
mission of  the  case  to  another  jury. 

The  judgment  of  nonsuit  should  be  reversed,  and  a  new  trial  be 
granted. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


Geobgb   W.   Dbumheller,   Appellant,   v.   The    Cmr   op  Moitnt 
Yebnon,  Respondent. 

Mount  Vernon  —  employment  of  men  to  aid  in  the  construetian  of  a  sewage  ditpotal 
plant  —  they  must  be  existing  etnployees  of  the  commissioner  of  puldie  works. 

Section  122  of  the  charter  of  the  city  of  Mount  Vernon  (Laws  of  1892,  chap.  188) 
provides:  **  The  said  commissioner  of  public  works  shall  have  the  power  to 
employ  such  men  as  may  be  required  to  perform  any  public  work  not  done  by 
contract  and  to  discharge  them,  the  number  to  be  employed  at  any  one  time 
to  be  subject  to  the  direction  and  control  of  the  common  council." 

The  common  council  of  the  city  passed  a  resolution  relative  to  a  sewage  disposal 
plant,  and  the  employment  of  Snow  and  Barber,  sanitary  engineers,  to  design 
and  supervise  the  construction  thereof,  which  provided,  among  other  things, 
as  follows:  "  The  said  city  to  co-operate  with  the  said  Snow  and  Barber  by 
furnishing  such  data  and  requisite  assistance  from  the  Department  of  Public 
Works  and  City  Engineer  and  other  city  departments  as  the  said  engineers  may 
call  for,  the  services  of  the  Corporation  Counsel,  and  such  labor  and  material 
and  tools  as  may  be  needed  in  digging  test-pits  and  other  work  where  ordinary 
labor  and  tools  are  required." 

Snow  and  Barber  having  made  requisition  upon  the  commissioner  of  public 
works  for  engineering  assistants,  one  Drumheller,  an  employee  of  the  commiB- 
sioner,  with  the  latter*s.  knowledge,  furnished  such  assistants  at  a  coat  of 
$765  from  his  private  office  force,  and  not  from  his  assistants  in  the  city's 
employment. 

Held,  that  Drumheller  was  not  entitled  to  recover  such  sum  from  the  city; 

That  the  resolution  of  the  common  council  contemplated  that  the  engineering 
assistance  was  to  be  furnished  from  the  existing  employees  of  the  commissioner 
of  public  works; 

That  the  fact  that  the  engineering  force  was  insufficient,  owing  to  the  pressure 
of  other  public  work,  did  not  justify  the  assumption  of  power  to  employ  addi- 
tional assistants. 
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Appeal  by  the  plaintiff,  George  W.  Druralieller,  from  a  judg«- 
ment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  upon  the  deci- 
sion of  the  court  rendered  after  a  trial  at  the  Westchester  Special 
Term,  dismissing  the  plain tifiPs  complaint  upon  the  merits,  and  also 
from  an  order  bearing  date  the  12th  day  of  March,  1903,  and  entered 
in  said  clerk's  office,  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

Charles  W.  Sinnott  [William  A.  Ferguson  with  him  on  the 
brief],  for  the  appellant. 

William  J.  MarshaU^  for  the  respondent. 

Judgment  and  order  unanimously  affirmed,  with  costs,  upon  the 
opinion  of  Mr.  Justice  Gasbbtson. 

The  following  is  the  opinion  of  Mr.  Justice  Garbetson  delivered 
at  Special  Term : 

Gabbetson,  J. : 

The  plaintiflf  is  not  a  city  officer,  but  an  employee  of  the  commis- 
aioner  of  public  works.  It  may  be  presumed  that  he  acted  at  a  fixed 
compensation,  and  with  other  employees  of  the  commissioner  was 
paid  from  a  fund  appropriated  for  the  defraying  of  the  expenses 
incident  to  the  performance  of  the  duties  devolved  upon  that  offi- 
cial. That  the  latter  had  not  unlimited  power  to  subject  the  city 
to  such  expense  as  he  saw  fit  for  the  salaries  and  wages  of  his  sub- 
ordinates is  inferable  from  section  122  of  the  charter  of  tho  city  of 
Mount  Vernon  (Laws  of  1892,  chap.  182),  which  provides  as  fol- 
lows: "The  said  commissioner  of  public  works  shall  have  the 
power  to  employ  such  men  as  may  be  required  to  perform  any  pub- 
lic work  not  done  by  contract  and  to  discharge  them,  the  number  to 
be  employed  at  any  one  time  to  be  subject  to  the  direction  and  con- 
trol of  the  common  council." 

A  resolution  of  the  common  council  passed  August  6,  1901,  rela- 
tive to  a  sewerage  disposal  plant  and  the  employment  of  Snow  and 
Barber,  sanitary  engineers,  to  design  and  supervise  the  construction 
thereof,  provided,  among  other  things,  as  follows :  ''  The  said  city 
to  co-operate  with  the  said  Snow  and  Barber  by  furnishing  such 
data  and  requisite  assistance  from  the  Department  of  Public  Works 
and  City  Engineer  and  other  city  departments  as  the  said  engineers 
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may  call  for,  the  services  of  the  Corporation  Counsel,  and  snch  labor 
and  material  and  tools  as  may  be  needed  in  digging  test-pits  and 
other  work  where  ordinary  labor  and  tools  are  required." 

Requisition  having  been  made  by  Snow  and  Barber  upon  the 
commissioner  for  engineering  assistants,  the  plaintiff,  with  the 
knowledge  and  consent  of  the  commissioner,  furnished  such  assistants 
from  his  private  office  force,  and  not  from  his  assistants  in  the 
city's  employ,  and  his  disbursements  for  their  wages  amounting  to 
$765  having  been  presented  to  and  disallowed  by  the  common 
council,  he  now  brings  this  action  to  recover  the  amount 

A  fair  construction  of  the  resolution  of  the  common  council  leads 
to  the  conclusion  that  it  was  contemplated  that  the  engineering 
assistance  to  Snow  and  Barber  was  to  be  furnished  from  the  exist- 
ing employees  of  the  commissioner. 

This  view  is  confirmed  by  the  language  of  section  122,  above 
cited,  which  makes  the  number  of  the  commissioner's  employees 
•subject  to  the  direction  and  control  of  the  common  council. 

To  hold  that  the  plaintiflE  can  recover  in  this  action  and  upon  tlie 
ground  of  alleged  equities  arising  in  his  favor  because  he  has  acted 
in  good  faith,  and  the  city  has  had  the  benefit  of  his  expenditures, 
would  be  to  nullify  the  salutary  provisions  of  the  section,  throw 
down  the  bar  erected  thereby  and  make  the  commissioner  quite 
independent  of  the  common  council  in  the  employment  of  his 
subordinates  and  the  payment  of  their  compensation. 

There  would  thus  be  no  limitation  upon  the  commissioner's  power 
to  obligate  the  city. 

That  the  engineering  force  of  the  commissioner  was  insufficient 
at  the  time,  because  of  the  pressure  of  other  public  work,  did  not 
justify  the  assumption  of  power  to  employ  additional  assistants,  for 
it  would  have  been  but  a  simple  matter  for  him  to  have  brought  the 
situation  to  the  attention  of  the  common  council  and  left  its  solu- 
tion with  that  body. 

It  must  also  be  presumed  that  the  plaintiff  acted  with  full  knowl- 
edge of  the  provisions  of  section  122  of  the  charter,  which  thua 
presented  the  question  of  power  in  his  superior,  and,  therefore,  his 
claim  that  the  employment  of  additional  assistants  was  a  mere 
irregularity  in  municipal  procedure  cannot  be  sustained. 

There  should  be  judgment  for  the  defendant,  with  costs. 


Digiti 


ized  by  Google 


PEOPLE  EX  RBL.  HUSTED  v.  BOARD  OP  TRUSTEES.     599 
App.  Oiv.]  Second  Department,  April,  1904. 


The  People  op  the  State  op  New  York  ex  rel.  Harvey  Husted 
and  Others,  Composing  a  Majority  of  the  Board  of  Water  Com- 
missioners of  the  Village  of  White  Plains,  Respondents,  v.  The 
Board  op  Trustees  of  the  Village  of  White  Plains,  Appellant. 
(Proceedings  Nos.  1,  2,  3.) 

WAits  Plains  Water  Act  —  the  control  <ff  the  water  system  is  giten  to  the  water 
eommissioners  —  not  to  the  village  trustees — the  duty  of  the  latter  is  confined  to 
profsiding  money  for  its  maintenance — authority  of  the  court  over  public  officers. 

Under  the  White  Plains  Water  Act  (Laws  of  1896,  chap.  769)  the  control  and 
management  of  the  water  system  is  not  within  the  control  of  the  village  board 
of  trustees;  the  sole  duty  of  the  latter  body  is  to  provide  the  necessary  funds. 

Where  the  board  of  water  commissioners  certify  to  the  board  of  trustees  that 
certain  sums  of  money  are  necessary  for  the  extension  or  maintenance  of  the 

.   water  system,  it  is  the  duty  of  the  board  of  trustees  to  provide  such  sum. 

The  board  of  trustees  has  no  power  to  require  the  board  of  water  commissioners 
to  state  how  they  have  expended  the  money  which  came  into  their  possession, 
or  to  determine  the  necessity  of  purchasing  property  which  the  board  of  water 
commissioners  contemplate  purchasing. 

In  the  absence  of  a  direct  and  sustained  charge  of  illegality,  or  a  direct  and 
sustained  charge  of  fraud,  the  court  has  no  authority  to  interfere  with  public 
officers  in  the  discharge  of  their  duties. 

Appeals  by  The  Board  of  Trustees  of  the  Village  of  White  Plains 
from  three  orders  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  13th  day  of  October,  1903,  in  three  separate 
proceedings,  granting  a  peremptory  writ  of  mandamus  in  each 
proceeding. 

In  proceeding  No,  1  the  writ  directs  the  board  of  trustees  to 
issue  bonds  of  the  said  village  in  the  sum  of  $12,742.23,  for  the 
purpose  of  purchasing  and  putting  up  machinery,  piping,  laying 
pipes  and  hydrants,  or  for  the  purpose  of  constructing,  maintaining 
and  operating  said  water  works,  and  from  time  to  time  extending 
and  adding  to  said  works. 

In  proceeding  No.  2  the  writ  directs  the  said  board  of  trustees  to 
issue  bonds  of  the  village  for  the  sum  of  $3,500,  and  the  proceeds 
to  be  used  by  the  relators  for  the  purpose  of  purchasing  two  new 
boilers. 
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In  proceeding  No.  3  the  writ  directs  the  said  board  of  trustees  to 
issne  a  certificate  of  indebtedness  in  the  snrn  of  $2,381.82,  for  the 
purpose  of  meeting  the  deficiency  in  the  payment  of  interest  on 
bonds  issued,  and  to  meet  other  necessary  expenses  incurred  by  said 
board  of  water  commissioners  in  the  maintenance  of  the  water 
system  in  the  village  of  White  Plains. 

By  chapter  769  of  the  Laws  of  1896  the  village  of  White  Plains 
was  empowered  to  procure  by  sale  or  condemnation  the  water  plant 
of  a  private  corporation  which  formerly  supplied  the  said  village 
with  water,  and  provision  was  also  made  in  said  law  for  the  main- 
tenance of  the  said  plant. 

Henry  C.  Renderaony  for  the  appellant. 

John  M,  Digney^  for  the  respondents. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
opinion  of  Mr.  Justice  Kbogh  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  Mr.  Justice  Kbogh  delivered  at 

Special  Term : 

Keogh,  J. : 

The  language  of  the  statute  (which  is  spoken  of  by  counsel  as  the 
White  Plains  Water  Act)  shows  very  plainly  that  the  Legislature 
intended  to  keep  the  maintenance  and  management  of  the  water 
system  of  White  Plains  outside  the  control  of  the  village  trustees. 
This  desire  is  most  aptly  and  securely  accomplished  in  every  section 
of  the  act  whicii  deals  with  the  practical  control  of  the  water  plant 
and  the  expenditures  of  money  for  its  preservation.  Sections  3,  4^ 
5,  6,  9,*  14  and  15  pointedly  indicate  this  intention.  Nothing  is  left 
to  be  done  by  the  trustees  except  to  provide  the  funds,  and  this  is 
left  to  them  only  to  prevent  confusion  in  the  fiscal  system  of  the 
municipality  and  to  concentrate  in  one  department  a  complete 
record  of  the  public  indebtedness. 

On  the  16th  of  March,  1903,  the  water  commissioners  in  pur- 
suance of  the  statute  t  certified  that  the  sum  of  $12,742  was  needed 

*  Amended  by  chap.  495  of  the  Laws  of  1900.— [Rep. 
tfiee§4.— [Rbp. 
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to  buy  machines,  lay  pipes,  erect  hydrants  and  for  the  purpose  of 
extending  the  water  works.  On  March  25,  1903,  the  commissioners 
certified  to  the  board  tliat  the  sum  of  $3,500  was  necessary  to  buy 
two  boilers.  The  trustees  neglected  to  provide  this  money,  and  the 
reason  given  is  contained  in  the  affidavit  of  Mr.  Travis,  which  is  the 
only  paper  submitted  in  opposition. 

I  am  not  able  to  find  in  the  statute  any  provision  requiring  the 
commissioners  to  present  to  the  trustees  any  statement,  other  than 
that  which  they  have  already  presented,  showing  how  they  have 
expended  the  moneys  that  came  into  their  possession,  nor  is  there 
anything  in  the  law  authorizing  the  trustees  to  decide  upon  the 
necessity  for  the  purchase  of  boilers.  Indeed,  the  statute  seems  to 
seduously  take  from  the  trustees  the  decision  of  such  questions. 

In  the  absence  of  a  direct  and  sustained  charge  of  illegality,  or 
a  'direct  and  sustained  charge  of  fraud,  the  court  has  no  authority 
to  interfere  with  public  officers  in  the  discharge  of  their  duties. 

The  application  is  granted. 


Digiti 


ized  by  Google 


Digiti 


zed  by  Google 


DECISIONS 

CASES  NOT  EEPOETED  IN  FULL. 


Fourth  Depabtmbnt,  March,  1904. 


Joseph  Breslar,  as  AdmlDistrator,  etc.,  of 
Felix  DakowskU  Deceased,  RespoDdeot,  ▼. 
The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant.— Judgment 
and  order  reversed  and  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  event 
upon  questions  of  law  only.— Appeal  from  a 
judgment  entered  in  the  offlce  of  the  clerk 
of  Herkimer  county  on  the  S6th  dajr  of 
November,  1902,  upon  the  verdict  of  a  jury 
rendered  at  a  Trial  Term  of  the  Supreme 
€}ourt  held  in  and  for  said  county,  and  from 
an  order  denying;  the  defendant's  motion  for 
a  new  trial,  maide  upon  the  minutes.  The 
aocion  was  commenced  on  the  16th  day  of 
September,  1001,  to  recover  damages 
sustained  bv  the  next  of  kin  on  account  of 
the  death  of  plain tifT's  intestate,  alleged  to 
have  been  caused  solely  through  the  negli- 
eence  of  the  defendant.— 
MoLbknan,  p.  J.:  Practically  the  only  ques- 
tion presented  by  this  appeal  is  whether  or 
not  the  plaintilT  established  upon  the  trial 
that  his  intestate  was  free  from  contributory 
negligence.  On  the  10th  day  of  August, 
1901,  plaintifTs  Intestate  was  killed  by  reason 
of  an  explosion  of  dynamite  which  occurred 
in  the  roundhouse  or  building  of  the  defend- 
ant, in  which  plaintiff's  intestate  was 
employed.  Such  explosion  was  caused  by 
the  negligent  storing  of  dynamite  and  other 
combustible  material  in  a  buUdinfr  connected 
with  defendant's  roundhouse.  That  the  de- 
fendant was  negligent  in  storing  such 
material  in  such  ouilding  is  not  disputed. 
Plaintiff's  intestate  was  an  employee  of  the 
defendant,  engaged  in  attending  to  its 
engines  at  sucli  roundhouse,  and  during  the 
night  or  evening  of  the  accident  had  charge 
of  such  building  and  of  the  building  in 
which  the  explosives  referred  to  were  kept. 
On  the  night  in  question  the  evidence  tends 
to  show  that  a  flre  occurred  adjacent  to  the 
building  in  which  the  explosives  were  stored, 
and  that  phtintiff's  intestate  was  engaged  in 
andat>out  the  flre.  That  the  flre  started 
while  the  deceased  was  in  charge  of  the 
premises  in  question  is  undisputed.  How 
the  fire  started,  whether  by  procurement  of 
the  deceased,  or  whether  he  used  reasonable 
diligence  to  prevent  the  conflagration,  is  not 
disclosed  by  the  evidence,  we  think  the 
evidence  wholly  fails  to  indicate  whether  or 
not  the  deceased  used  reasonable  care  or 
prudence,  or  in  fact  any  care  or  prudence  to 
prevent  the  flre  from  starting,  or  to  extin- 
guish it  after  it  had  started.  In  fact,  the 
evidence  is  quite  as  consistent  with  the 
theory  that  plaintlflTs  intestate  started  or 
caused  the  flre  to  be  started,  as  that  it  was 
started  or  caused  to  be  started  without  his 
agency.  The  evidence  wholly  fails  to  estab- 
lish freedom  from  contributory  negligence 
on  the  part  of  the  deceased,  and  we  think  it 
is  essential,  in  order  to  entitle  the  phtintiff 
to  recover,  that  such  proof  should   have 


been  made.  It  is  clearly  established  that 
the  defendant  was  negligent  and  was  guilty 
of  maintaining  a  nuisance,  but  we  think 
such  tact  does  not  relieve  the  plaintiff  from 
the  necessity  of  establishing  that  his  intes- 
tate was  free  from  contributory  negligence. 
In  this  respect  the  plaintiff  wholly  failed  to 
establish  his  cause  of  action.  We,  therefore, 
conclude  that  the  ludgment  and  order  ap- 
pealed from  should  be  reversed.  Sprine, 
Hiscock  and  Stover,  JJ.,  concurred  in  result 
upon  the  ground  that  the  court  erred  in 
charging  as  it  did,  and  in  refusing  to  charge 
as  requested  respecting  the  liability  of  the 
deceased  to  support  his  mother  in  Russia. 
Williams,  J.,  dissented. 
Henry  Smith,  Respondent,  v.  Lazier  Oas  En- 
gine Company,  Appellant— Judgment  and 
order  affirmed,  with  costs,  upon  opinon  of 
Nash,  J.,  delivered  at  Special*  Term.  All 
concurred.— The  following  is  the  opinion  of 
Nash,  J.,  delivered  at  Trial  Term: 
Nash,  J. :  The  defendant  moves  for  a  new 
trial  principally  upon  the  gtound  that  the 
action  being  upon  an  express  warranty  the 
plaintiff  is  not  entitled  to  recover,  for  the 
reason  that  no  action  will  lie  on  a  warranty 
unless  the  title  to  the  property  alleged  to 
have  been  warranted  has  fully  passed  to  the 
buyer.  CEnglish  v.  Hanford^  76  Hun,  488.) 
This  point  was  not  made  at  the  trial.    The 

Elaintiff's  counsel  upon  the  trial  referred  to 
is  cause  of  action  as  one  for  a  breach  of 
warranty.  The  defendant's  counsel  moved 
to  dismiss  the  complaint  upon  the  ground 
that  there  had  t>een  no  evidence  of  any 
breach  of  the  warranty  set  up  in  the  com- 
plaint. The  complaint  does  not  allege  a 
cause  of  action  upon  the  warranty.  The 
gravamen  of  the  complaint  is  non-perform- 
ance of  the  contract  oy  the  defendant.  A 
copy  of  the  contract  is  set  out  in  the  com- 
plaint, by  the  terms  of  which  the  defendant 
agreed  to  furnish  a  gas  engine  which  the 
defendant  warranted  would  develop  twenty- 
five  horse  power,  for  which  the  plaintiff 
agreed  to  pav  1570  and  a  second-hand  steam 
engine  and  boiler,  which  it  is  alleged  was 
agreed  to  be  taken  by  the  defendant  at  $100; 
that  relying  upon  the  warranties  oontainee  in 
the  agreement  1  he  plaintiff  set  up  said  engine 
in  his  mill:  that  relying  on  said  warranties 
the  plaintiff  attempted  to  run  and  use  the  said 
engine,  and  was  unable  to  use  it,  and  the 
complaint  then  proceeds  to  allege  the  facts, 
showing  not  a  breach  of  the  warranty,  but  a 
breach  of  the  contract  to  furnish  the  engine 
agreed  upon,  the  removal  of  the  engine  from 
the  plaintiff's  premises,  the  expense  the 
plaintiff  was  put  to  in  setting  up  the  engine, 
the  loss  of  the  use  of  the  plaintiff's  mill,  and 
the  failure  of  the  defendant  to  return  or  pay 
for  the  second-hand  steam  engine  and  boiler 
which  the  pUlntiff  had  delivered  to  the 
defendant  and  claims  damages  in  the  sum 
of  1800.  The  Ust  subdivision  of  the  complaint 
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is  as  follows:  *'  Ninth.  That  the  fair  rental 
▼aiue  of  the  plaintiff's  said  jurist  mill  is  ooe 
hundred  dollars  ($100.00;  per  month,  and  that 
by  reason  of  the  premises,  and  of  the  said 
breach  of  warranty  contained  in  said  agree- 
ment so  made  as  aforesaid,  and  by  reason  of 
the  monevs  so  necessarily  expended  in  and 
about  said  gas  engine  and  of  the  loss  of  trade 
and  custom  and  of  the  loss  and  depreciation 
of  and  in  the  rental  value  of  plaintiff's  said 
grist  mill,  said  plaintilT  has  been  damaged  in 
the  sum  of  eigne  hundred  dollars  ($800  00)/* 
The  plaintiff  upon  the  tiial  gave  evidence 
tending  to  establish  the  allegations  of  the 
complaint.  No  evidence  of  damages  as  for 
a  breach  of  the  warranty  was  given  or 
offered  bv  the  plaintiff.  The  case  was  not 
submitted  to  the  Jury  as  an  action  to  recover 
damages  for  a  breach  of  the  warrant  v.  In 
the  charge  to  the  jury  it  was  stated  that  in 
the  contract  to  sell  the  company  warranted 
the  engine  to  run  smoothly  and  to  develop 
twenty-five  horse  power.  There  was  no 
other  reference  to  the  warranty  in  the 
charge.  The  case  of  the  plaintiff  for  a  breach 
of  the  contract,  its  n6n-performanoe.  was 
stated,  and  the  jury  were  Instructed  that  if 
they  found  that  the  defendant  had  failed  to 
establish  the  defense  of  a  settlement  the 
verdict  would  be  for  the  plaintiff  for  such 
damages  as  he  had  susuined,  and  that 
would  be  for  the  price  of  the  steam  engine 
and  boiler,  freight,  cartage  and  setting  up 
the  gas  engine  and  the  value  of  the  use  of 
the  mill  during  the  time  the  plaintiff  was 
not  able  to  use  it.  There  was  no  exception 
to  the  charg^e  either  as  to  the  manner  of 
stating  the  case  to  the  jury  or  to  the  instruc- 
tion as  to  the  damages  the  plaintiff  was 
entitled  to  recover.  The  case  having  been 
tried  upon  what  seems  to  me  is  the  correct 
theory  of  the  case.  I  am  of  the  opinion  that 
the  verdict  should  stand.  Motion  for  a  new 
trial  denied,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Oamallel  T.  (}onine.  Appellant,  v.  The 
(bounty  of  Bteuben  and  Others,  Respond- 
ents.—Judgment  and  order  affirmed,  with 
coets,  upon  the  opinion  of  Nosh,  J.,  delivered 
at  Special*  Term  (reported  in  41  Misa  Rep. 
600).    All  concurred. 

Sarah  M.  Rathbun,  Respondent,  v.  Emma  G. 
Dorrance,  Appellant,  Impleaded  with  Myron 
A.  OomstocK.— Judgment  affirmed,  with 
coats.    All  concurred. 

Henry  H.  Persons  and  John  R.  Hasel,  a.H  Re- 
ceivers of  the  Bank  of  Commerce  in  Buffalo, 
Respondents,  v.  Mary  Helen  Brown,  Appel- 
lant, Impleaded  with  Jane  H.  Kruger  and 
Others.— Judgment  affirmed,  with  costs. 
All  concurred. 

William  V.  Sagar.  Respondent,  v.  Oldbury 
Electro-Chemical  0)mpany,  Appellant.— 
Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
event,  upon  questions  of  lact.  Held,  that 
the  finding  of  the  jury  that  the  defendant 
was  guilty  of  negligence;  that  the  plaintiff 
was  free  from  contributory  negligence  and 
that  the  plaintiff  did  not  assume  the  risks 
incident  to  his  employment,  is  contrary  to 
the  weight  of  the  evidence.    All  concurred. 

Jennie  A.  Batty,  as  Administratrix,  Respond- 
ent, V.  Niagara  Falls  Hydraulic  Power,  etc., 
Compatiy,  Appellant.—  Order  affirmed,  with- 
out costs.    All  concurred. 

Julia  Fiugerald,  Respondent,  v.  City  of  Water- 
town,  Appellant.— Judgment  and  order  af- 
firmed, with  costs.  All  concurred,  except 
Williams,  J.,  dissenting. 

Blanche  Beckwith  and  Others,  v.  New  York, 
Chicago  and  St.  J.K>ui8  Railroad  Company.— 

•  Trial.—  [R«p. 


Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted,  this  court  certifying  that 
in  its  opinion  a  question  of  law  is  involved 
herein  which  ought  to  be  reviewed  by  that 
court. 

Simeon  Mather  and  Others,  Respondents,  ▼. 
Charles  Q.  Yost,  Impleaded  with  George 
E.  Yost,  Appellant.— Judgment  and  order 
affirmed,  with  costa.  All  concurred,  except 
Williams  and  Stover,  JJ.,  who  dissented. 

George  F.  Hennessey,  as  Sole  Administrator, 
etc.,  of  Catherine  Dempsey,  Deceased,  Re- 
epondent,  v.  The  Metropolitan  Life  Insur- 
ance Companv,  Appellant.— Judgment  and 
order  affirmed,  wltn  costs.    All  concurred. 

Oeorge  Hall,  Respondent,  v.  United  SUtes 
Radiator  Company,  Appellant.- Judgment 
and  order  affirmed,  with  costs.  All  con- 
curred. 

John  N.  Dunn,  Respondent,  ▼.  James  J. 
Paton,  as  Executor,  etc.,  of  Harrison  Dunn, 
Deceased,  Appellant.  Impleaded  with  Others 
—  Judgment  and  order  affirmed,  with  costs. 
All  concurred, 

Eber  Hagar,  Appellant,  ▼.  The  Buffalo  and 
Susquehanna  Railroad  Company,  Respond- 
ent, Impleaded  with  Others.— Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Eligio  San  Donato,  Appellant,  v.  The  National 
Contracting  Company,  Respondent.— Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred. 

Alclnda  Thomas,  Respondent,  ▼.  City  of  Water- 
town,  Appellant.—  Judgment  ana  order  af- 
firmed, with  costs.    Allooncurred. 

Max  Binswanger,  Respondent,  ▼.  The  New 
York  Central  and  Hudson  River  BaUroad 
Company,  Appellant.— Order  affirmed,  with 
costs.    Allooncurred. 

The  People  of  the  State  of  New  York  ex  reL 
William  Fowler  Dewey,  Appellant,  t.  Lean- 
der  S.  Wright  and  Others,  Assessors  of  the 
Town  of  Perrysburg,  in  theCounty  of  Catta- 
raugus, Respondenta— Order  reversed  and 
assessment  ordered  stricken  from  the  roIL 
with  ten  dollars  costs  and  disbursements  of 
this  appeal.  Held,  that  the  relator  was  not 
a  resident  of  the  town  of  Perrysburg  and  was 
not  liable  to  assessment  in  said  town.  All 
concurred. 

Minneapolis  Trust  Company,  Appellant,  v. 
Helen  Mather,  Respondent.—  Motion  for  re- 
argument  denied,  with  ten  dollars  costs  and 
disbursements. 

CTharles  E.  Crouse,  as  Administrator,  etc.,  of 
George  N.  Crouse,  Deceased.  Appellant,  v. 
Edward  B.  Judson,  Jr.,  as  Guardian  of  the 
Estates  of  Marlette  Crouse  and  Laura  C 
Crouse,  Infanta,  and  (George  Nellis  Crouse, 
Appellants,  Impleaded  with  Florence  Croose 
Clark,  Respondent.—  Judgment  modified  by 
striking  out  all  allowances  of  costs  ex- 
cept to  the  defendant  Florence  Crouse 
Clark,  and  as  to  her  directing  that  she  re- 
cover her  taxable  costa  against  the  plaintiff 
herein;  and  further  directing  that  the  de- 
fendant Florence  Crouse  Clark  recover  of  the 
defendant  Edward  B.  Judson,  Jr.,  the  sum 
of  $19,817.06,  being  the  proceeds  of  the  sale 
of  stock,  with  interest  at  three  and  one-half 
per  cent  per  annum  from  August  19,  189& 
compoundel  annually  on  even  hundreds  of 
interest,  and  as  so  modified  and  t  affirmed, 
with  costs  of  this  appeal  to  the  defendant 
Florence  Crouse  Cl^lark  against  the  plaintiff. 
All  concurred 

Peter  lesief  v.  New  York  Central  and  Hudson 
River  Railroad  Company.— Motion  to  dis- 
miss appeal  granted,  with  cnats.  Including 
ten  dollars  costs  of  this  motion. 

Patrick  Oirey  V.  New  York  Central  and  Hod- 
son  River  Railroad  Company .— Motion  for 
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leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, with  tea  dollars  costs. 

Frank  J.  Saxtoo,  as,  etc.,  ▼.  James  O.  Sebrlng 
and  Others.—  Motion  to  correct  printed  case 
on  appeal  granted,  with  ten  dollars  costs,  and 
the  printed  case  directed  to  be  corrected 
accordingly,  but  upon  condition  that  the 
respondents  stipulate  to  set  the  case  down 
for  argument  not  later  than  Monday  of  the 
fourth  week  of  the  present  term  of  this 
court,  at  the  option  of  the  appellant.  Iti 
the  event  of  the  failure  of  the  respondents  to 
give  such  stipulation  the  motion  la  granted, 
without  costs. 

Loren  M.  Hewit,  as,  etc.,  ▼.  Viner  J.  Hedden 
and  Others,  etc. — Motion  granted,  without 
costs. 

William  Hogg  and  Another,  Respondents,  v. 
George  T.  Hogg  and  Others,  Appellants.— The 
attorneys  for  the  respective  parties  to  this 
appeal  having  without  objection  entered 
upon  the  argument  of  the  case  upon  the 
merits,  it  is  unnecessary  for  the  court  to  de- 
cide the  motion. 

Albert  Petri,  Respondent,  v.  Clarence  T.  Blr- 
kett.  Appellant.— Judgment  affirmed,  with 
costs.    All  concurred. 

Lewis  P.  Blount,  Respondent,  v.  Syracuse 
Rapid  Transit  Railway  Company,  Appellant. 

—  That  portion  of  the  order  appealed  from 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars 
costs  to  abide  event,by  requiring  the  plaintiff 
to  state  in  his  bill  of  particulars  in  what  re- 
spects he  claims  the  car  was  operated  in  a 
reckless,  careless  and  negligent  manner,  as 
alleged  in  the  complaint.    All  concurred. 

Jennie  A.  Blount,  Respondent,  v.  Syracuse 
Rapid  Transit  Railway  Company,  Appellant, 

—  That  portion  of  the  order  appealed  from 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars 
costs  to  abide  event,  by  requiring  the  plain- 
tiff to  state  in  her  bill  of  particulars  in  what 
respects  she  claims  the  car  was  operated  in 
a  reckless,  careless  and  negligent  manner  as 
alleged  in  her  complaint.    All  concurred. 

In  the  Matter  of  the  Application  of  J.  Jeffer- 
son Ellis.  Supervisor  of  the  Town  of  Western, 
Respondent,  to  Compel  James  R.  Waldo, 
Appellant,  to  Deliver  to  Him  Records,  etc.. 
Appnrtalning  to  the  Office  of  Supervisor  or 
Said  To  wn.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

The  Iron  National  Bank  of  Plattsburgh,  New 
York,  Respondent,  v.  Alfred  Dolge  and 
Others,  Impleaded  with  Albert  M.  Mills,  as 
Receiver,  etc.,  of  Alfred  Dolge  and  Rudolph 
Dolge,  Lately  Copartners  under  the  Firm 
Name  and  Style  oi  Alfred  Dolge  &  Son,  Ap- 
pellant.^ Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

Ellen  Burns,  Appellant,  v.  The  City  of  Buffalo, 
Re8pondeat.---Judgment  affirmed,  with  costs. 
— AU  concurred,  except  McLennan,  P.  J.,  dis- 
senting upon  the  ground  that  the  questions 
of  defendant's  negligence  and  plaintiff's 
freedom  from  negligence  were  questions  of 
fact  for  the  Jury.    Spring,  J.,  not  sitting. 

Mary  Vent,  by  Delia  Vent,  her  Guardian  ad 
Litem,  Appellant,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Re- 
spondent.—Judgment  and  order  affirmed, 
with  costs.    AU  concurred. 

Margaret  Mallery  and  Others  v.  William 
Facer  and  Others.— Motion  for  reargument 
denied,  without  costs. 

Electric  Vehicle  Company,  Appellant,  v.  Wes- 
ton-Mott  Company,  Kespondent.—  Order 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars 
costs  to  abide  event,  allowing  plaintiff  to 
have  an  examination  and  discovery  of  de- 
fendant's books  mentioned  in  the  petition. 


for  the  purposes  therein  set  forth,  and  under 
such  regulations  as  may  be  agreed  upon  or 
fixed  by  the  court  at  Special  Term,  unless 
defendant  furnishes  plaintiff  within  twenty 
days  with  a  sworn  statement  disclosing  and 
setting  forth  the  number  of  steering  equip- 
ments and  devices  of  the  kind  described  and 
referred  to  in  the  agreement  made  between 
the  parties  hereto  dated  October  25.  1001, 
sold  by  it  from  time  to  time.  Such  state- 
ment shall'  set  forth  in  detail  the  various 
dates  of  sales  and  the  number  sold  upon 
each  date.  All  concurred;  McLennan,  P. 
J.,  upon  the  ground  that  the  plaintiff^s  attor- 
ney stated  in  open  court  that  he  was  willing 
to  receive  the  sworn  statement  in  lieu  of  an 
inspection  of  the  books. 

Joseph  Nellis  and  Others,  as  Trustees  in 
Bankruptcy  of  Alexander  D.  Williams  and 
Theodore  C.  Colon,  Respondents,  v.  The 
National  Union  Bank,  Appellant.  (Action 
No.  2.)— Judgment  modlned  by  striking 
out  the  sum  of  $250  granted  as  an  extra 
allowance  of  costs  to  the  plaintiffs,  and  also 
by  striking  out  the  allowance  of  interest  at 
the  rate  or  three  per  cent,  upon  the  sum  of 
$2,008.02,  deposited  with  the  defendant  pend- 
ing the  litigation,  and  as  so  modified  said 
judgment  is  affirmed,  without  costs  of  this 
appeal  to  either  party.    All  concurred. 

Joseph  Nellis  and  Others,  as  Trustees  in  Bank- 
ruptcy of  Alexander  D.  Williams  and  Theo- 
dore C.  Colon,  Respondents,  v.  The  National 
Union  Bank,  Appellant.  CAction  No.  8.)  — 
Judgment  modified  by  striking  out  the  sum 
of  $250  granted  as  an  extra  allowance  of 
costs  to  the  plaintiff,  and  as  so  modified 
affirmed,  with  costs.    All  concurred. 

Magdalena  Brown,  Respondent,  v.  The  Trav- 
elers* Insurance  Company,  Appellant.  — 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

F.  Seward  Hurd,  Respondent,  v.  George  M. 
Taylor,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  Held,  that  the  ques- 
tion of  the  illegality  of  the  contract  was 
properly  submitted  to  the  jury.  All  con- 
curred, except  McLennan,  P.  J.,  and  Wil- 
liams, J.,  who  dissented  upon  the  ground 
that  the  evidence  conclusively  establishes 
that  the  agreement  under  which  the  plaintiff 
seeks  to  recover  was  a  wager  contract  and 
was  understood  by  the  parties  to  be  such, 
and  that,  therefore,  the  plaintiff  is  not  en- 
titled to  recover. 

Luther  B.  Van  Kirk,  Respondent,  v.  The 
Genesee  Valley  Blue  Stone  Company.  Appel- 
lant.—Judgment  and  order  atttrmed,  with 
costs.    All  concurred. 

Sarah  J.  Clark,  Respondent,  v.  George  A. 
Comings,  Appellant.— Judgment  affirmed, 
with  costs.    All  concurred. 

Home  Fire  and  Marine  Insurance  Com- 
pany of  San  Francisco,  California,  Appellant, 
V.  Philip  E.  IClein  and  Others,  Respondents.— 
Judgment  and  order  denying  motion  for  a 
new  trial  upon  the  minutes  affirmed,  with 
costs.  Order  denying  motion  for  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence affirmed,  with  disbursements.  All 
concurred. 

Nellie  Graves,  Respondent,  ▼.  Central  New 
York  Telephone  and  Telegraph  Company, 
Appellant.—  Interlocutory  judgment  af- 
firmed, with  costs,  with  leave  to  the  defend- 
ant to  plead  over  upon  payment  of  the  costs 
of  the  demurrer  and  of  this  appeal.  All 
concurred,  except  Williams,  J.,  dissenting. 

Minnie  H.  Congdon.  as  Administratrix,  etc., 
of  Arthur  E.  Congdon,  Decease<l.  Respond- 
ent, v.  The  Delaware,  Lackawanna  and 
Western  Railroad  Coinpany,  Appellant- 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 
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Stanley  E.  Plewes,  Respondent,  ▼.  The  Phila- 
delphia Casualty  Company,  Appellant.— 
Judgment  and  order  affirmed,  with  coeta. 
Held,  that  while  the  complaint  contains 
some  allefiratloDB  appropriate  only  in  an 
action  upon  contract  for  services,  yet  it  con- 
tains all  the  allegations  necessary  to  consti- 
tute a  cause  or  action  for  daroaees  for 
breach  of  the  contract.  The  cause  of  action 
may  be  regarded  by  this  court  as  one  for 
damages  and  the  other  allegations  disre- 
garded as  surplusage.  The  amount  of  the 
recovery  under  the  evidence  would  be  prac- 
tically the  same  in  either  form  of  action. 
The  distinction  between  the  two,  under  the 
facts  of  this  case,  is  technical  rathnr  than 
real.  In  which  all  concurred,  except  McLen- 
nan, P.  J.,  who  dissented  upon  the  ground 
that  the  sole  cause  of  action  alleged  in  the 
complaint  is  for  services  rendered,  and  the 
evidence  wholly  fails  to  establish  it,  but  only 
tends  to  prove  a  cause  of  action  for  damages 
for  a  breach  of  a  contract  of  employment, 
and,  therefore,  under  the  authorities,  the 
plaint!  a  is  not  entitled  to  recover.  (Howard 
▼.  Daly,  61  N.  Y.  882;  Weed  v.  Burt,  78  id. 
191:  Pei-ry  v.  Dickermm^  85  id  846;  Dexter 
▼.  IviuM,  188  id.  661.) 

Nettie  W.  Newgass,  Appellant,  v.  Auburn  Loan 
Company  and  Wiilard  A.  Hoagland,  Re- 
spondents.— Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

Jacob  Vogelgesang,  Appellant,  v.  Susanna 
Vogelgesang.  Sued  Herein  as  Susanna  Led- 
win.  Respondent.-  Judgment  aiflrmed,  with 
oosta    All  concurred. 

Joseph  H.  Ambrose,  as  President  of  Father 
Clements  Council  No.  189,  Catholic  Benevo- 
lent Legion,  Respondent,  v.  John  A.  Jardin, 
Appellant.— Judigment  affirmed,  with  costs. 
All  concurred. 

Truman  A.  Dean.  Appellant,  v.  Lester  C. 
Hobart,  Respondent.— Judgment  affirmed, 
with  costs.    All  concurred. 

Samuel  Packard,  Respondent,  ▼.  Levi  Elsohn, 
Appellant,  Impleaded  with  Qates  E.  Rosen- 
thsJ  and  Others.— Judgment  and  order  af- 
firmed, with  costs.  All  concurred;  Hisoock, 
J.,  not  sitting. 

Catherine  Brey,  a3  Administratrix,  etc.,  of 
Hiram  R  Hrey,  Deceased,  Appellant,  v. 
American  Malting  Company,  Respondent.— 
Judgment  affirmed,  with  costa.  All  con- 
curred: Hisoock,  J.,  not  sitting. 

George  K.  Searle  and  Others  v.  Corporation 
Liquidating  Company.— Motion  for  reaii^- 
ment  denied,  with  ten  dollars  costs.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied. 

The  City  Trust,  Safe  Deposit  and  Surety  Com- 
pany of  Philadelphia,  Appellant,  v.  The 
American  Brewing  Company,  Respondent.— 
Judgment  and  orders  affirmed,  with  costs. 
All  concurred. 

The  City  Trust.  Safe  Deposit  and  Surety  Com- 
pany of  Philadelphia  v.  The  American  Brew- 
ing Company.— Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  from  the  declBion  affirm- 
ing the  order  denying  the  motion  to  set 
aside  and  vacate  the  assessment  of  dam- 
ages granted.  Tlie  form  of  the  order  and 
the  questions  to  be  ciTtifled  under  section 
190,  Code  Civil  Procedure,  to  be  settled  by 
and  before  Mr.  Justice  Williams  on  two  days' 
notice. 

Fidelity  Trust  Company  of  Buffalo,  as  Com- 
mittee, etc.,  V,  Charles  D.  Marshall,  as  Ad- 
ministrator, etc.— Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  granted  and 
?|uestions  certified  as  presented  in  the  mov- 
ng  papers. 

Fidelity  Trust  Company  of  Buffalo,  as  Com- 
mittee, etc..  V.  Charles  D.  Marshall,  as,  etc. 
—  Motion  for  leave  to  appeal  to  the  Court 
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of  Appeals  granted  and  qaestknis  oertUled 
as  presented  in  the  moving  papers. 

In  the  Matter  of  the  Application  of  Citlzaos' 
Trust  Conipany  of  Utica  for  Designation  as 
a  Deposit  Bank.— Order  granted. 

LUlie  Miner,  Respondent,  v.  The  Delaware, 
Lackawanna  and  Western  Railroad  Com- 
any.  Appellant.— Judgment  and  order  af- 
rmed,  with  costs.  All  concurred,  except 
WUliams,  J.^ho  dissented. 

Lillie  Mhier,  Respondent,  ▼.  Tlie  Delaware, 
I^kckawanna  and  Western  Railroad  Com- 
pany, Appellant.—  Order  denying  motion  to 
set  aside  verdict  affirmed,  with  ten  dollars 
costs  and  disburaements.  All  ooncorred, 
'except  Williams,  J.,  who  dissented. 

Sarah  J.  Best,  Respondent,  v.  The  City  of 
Buffalo,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  All  concurred;  His- 
oock, J.,  not  sitting. 

John  H.  Shaper,  Respondent,  ▼.  Mary  E>  CL 
Davis,  Appellant.— Judgra«it  reversed  and 
new  trial  ordered,  with  coats  to  the  appel- 
lant to  abide  event,  upon  questions  of  law 
and  of  fact,  unless  the  pliuntiff  stipulates 
to  reduce  the  verdict  by  deducting  therefrom 
the  sum  of  $108  as  of  the  date  or  the  rmdi- 
tion  thereof,  in  which  event  the  Judgment 
as  so  modified  and  the  order  are  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Held,  that  the  evidence  does  not  satis- 
factorily establish  ttiat  the  defendant  was 
suffering  from  the  disease  claimed  by  the 
plalntilr  and  which  warranted  a  charge  of 
two  dollars  per  day  from  the  SStb  day  of 
Januarv  to  the  16th  day  of  July,  1901,  as 
allowea  by  the  referee.  All  concurred, 
except  Spring  and  Stover,  JJ.,  who  dis- 
sented. 

Henrj  Weill,  Respondent,  ▼.  Michael  Whissd 
and  Philip  J.  Ferkel.  AppeUants.— Judg- 
ment affirmed,  with  oosta.    All  concurred 

John  Dauer,  Appellant,  ▼.  Louis  SIbus,  as 
Executor,  etc.,  of  Catharine  IHMier,  De- 
ceased, and  Others,  Respondents.— Jadg- 
ment  affirmed,  with  costs.    All  concurred. 

Thomas  Tlndle  and  Willis  K.  Jackson,  Re- 
spondents, V.  Clarence  T.  Blrkett,  Appel- 
lant.—Judgment  affirmed,  with  costs.  All 
concurred. 

American  Woolen  Company  of  New  Tork, 
Appellant.  ▼.  Benjamin  Simons  and  Amelia 
Simons,  Respondents.— Order  affirmed,  with 
ten  dollars  coats  and  disbursements.  AH 
concurred. 

Auburn  and  Syracuse  Electric  Railroad  Com- 
pany, Respondent,  v.  Samuel  H.  Fuller  and 
Mary  Fuller,  His  Wife,  AppelUuits.—  Order 
affirmed,  with  costs.  All  concurred,  except 
Hiscock,  J.,  not  voting. 

Charles  Slier,  R<*sppndent.  v.  The  Bath  and 
Hammondsport  Railroad  Company,  Appel- 
lant-Order granting  new  trial  reversed, 
with  costs,  and  Judgment  directed  in  favor 
of  the  defendant  upon  the  verdict.  Held, 
that  the  jurv  having  found  the  plaiatill 
was  not  free  from  contributory  ne^igence, 
he  was  not  entitled  to  recover,  even  although 
the  defendant  was  guilty  of  negligence. 

Van  De  Carr  Spice  Company,  Appellant,  v. 
Frederick  Cook  and  Jacob  Qerllng.  Respond- 
ents.—Judgment  affirmed,  with  coats.  AH 
concurred. 

Elizabeth  A.  Vinal,  AppelUint,  v.  Masonic  Life 
Association  of  Western  New  York,  Reepoad- 
ent.— Judgment  affirmed,  with  coats.  AU 
concurred. 

Marsmret  A.  Klos,  as  Administratrix,  etc,  of, 
John  Kloa,  Deceased,  Plaintiff,  v.  BuflCalo, 
Rochester  and  Pittsburgh  Railway  Company, 
Defendant.— PlaintifTs  exceptions  overruled 
and  motion  for  new  trial  denied,  with  costs. 
All  concurred  except  Hisoock,  J.,  who 
dissented. 
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William  RoKg  mad  John  W.  Kales,  iDdfyidually 
and  aa  Ezecntors,  eto.,  of  Agnes  Hogg,  De- 
ceased, Respondents,  ▼.  Eliza  R.  Rose  and 
Others,  Impleaded  with  GeprgeT.  Hogg,  Ap- 
pellant.—Judgment  affirmed,  with  costs. 
All  concurred,  except  Spring,  J.,  not  sitting. 

MllCon  darenoe  Mclntyre,  Respondent,  ▼. 
Western  New  York  Co-operatiye  Fire  Insur- 
ance Oompany  of  Monroe  County,  Appel- 
lant—Judgment affirmed,  with  costs.  Ail 
concurred. 

Myron  8.  Alien,  Respondent.  ▼.  Paul  Steffen, 

'  Appellant.— Judgment  and  order  afBrmed, 
with  costs.    All  concurred. 

In  the  Matter  of  the  Petition  of  Catharine 
Young  for  Letters  of  Administration,  etc., 
of  John  Young,  Deceased.  In  the  Matter  of 
the  Petition  of  Mina  Y.  Everson  for  Letters, 
etc.,  of  John  Young,  Deceased.— Decree  ox 
Surrogate's  Court  affirmed,  with  costs.  All 
concurred. 

Qeorge  Lodge,  Appellant,  ▼.  Mary  De  Melt,  Re- 
spondent.—  Judgment  of  County  Court  re- 
versed and  that  of  Justice's  Court  affirmed, 
with  costs  in  this  court  and  in  County  Court. 
Heid,  that  the  verdict  of  the  ^ury  in  Jus- 
tice's Court  was  sustained  by  the  evidence. 
All  concurred. 

The  Fidelity  Trust  Conipany  of  Buffalo,  N.  Y.,  as 
Committee,  etc.,  of  EIlaM.  Kean,  an  Alleged 
Incompetent  Person,  Appellant,  v.  Charles 
D.  Marsliall.  as  Administrator  with  the  Will 
Annexed'  of  Cyrena  M.  Berriman,  Deceased. 
Respondent.— Interlocutory  Judgment  and 
order  affirmed,  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  upon  payment  of 
the  costs  of  the  demurrer  and  of  this  ap- 
peal. Held,  that  the  decision  of  the  que^cions 
involved  in  this  case  is  controlled  by  the  cases 
of  United  States  Trust  Co.  v.  Mutual  Bene- 
fit Life  Ins.  Co.  (116  N.  Y.  1S8)  and  Walsh  v. 
MtUual  Life  Insurance  Co.  (188  id.  408).  AU 
concurred,  except  McLennan,  P.  J.,  who  dis- 
sented upon  the  authority  of  Amberg  v.  Ifan- 
hattan  Life  Insurance  Co.  (171  N.  Y.  814), 
and  also  upon  the  ground  that  it  was  not  the 
intention  of  the  parties  to  the  contract  of 
insurance  that  any  part  of  the  insurance 
moneys  should  be  pttia  to  the  representatives 
or  assigns  of  any  child  of  the  insured  who 
might  die  without  issue  before  the  death  of 
the  insured. 

The  Fidelity  Trust  Company  of  Buffalo,  N.  Y., 
as  Committee,  etc.,  of  Ella  M.  Kean,  an  Al- 
leged Incompetent  Person,  Appellant,  v. 
Charles  D.  Marshall,  as  Executor,  etc.,  of  Wil- 
liam Berriman,  Deceased,  and  Charles  D.  Mar- 
8baU,a8  Administrator  with  the  Will  Annexed 
of  Cyrena  M.  Berriman,  Deceased,  Respond- 
ents.—Interlocutory  Judgment  and  order 
affirmed,  with  costs,  with  leave  to  the  nlain- 
tiff  to  plead  over  upon  payment  of  the  costs 
of  the  demurrer  and  of  this  appeal.  Held, 
that  the  decision  of  the  questions  involved  in 
this  case  is  controlled  by  the  cases  of  United 
States  Trust  Co.  v.  Mutual  Benefit  Life  Ins. 
Co.  (115  N.  Y.  162)  and   Walsh  v.  Mutual 


Life  Insurance  Co,  (188  id.  406).  All  con- 
curred, except  McLennan.  P.  J;,  who  dis- 
sented upon  the  authority  of  Amberg  v.  Ifoa- 
hattan  lAfe  Insurance  Co.  (171  N.  Y.  814), 
and  also  upon  the  ground  that  it  was  not  the 
intention  of  the  parties  to  the  contract  of 
insurance  that  any  part  of  the  insuranoe 
moneys  should  be  paid  to  the  representatives 
or  assigns  of  any  child  of  the  insured  who 
might  have  died  without  issue  before  the 
death  of  the  insured. 

Marian  Armstrong,  Respondent,  v.  Webster 
P.  Moore  and  Others,  as  Executors,  etc.,  of 
Matthew  0*Neill,  Deceased,  Appellants.— 
Judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event 
upon  questions  of  law  and  of  fact,  unless 
the  plaintiff  stipulates  to  reduce  the  verdict 
to  the  sum  of  |8,000  as  of  the  date  of  the 
rendition  thereof,  in  which  event  the  judg- 
ment as  so  modified  and  order  are  afflnura, 
without  costs  of  this  appeal  to  either  party. 
All  concurred. 

Neil  McMahon,  an  Infant,  Appellant,  v.  Cruci- 
ble Steel  Company  of  America,  Respondent. 
—  Judgment  affirmed,  with  coats.  All  con- 
curred, except  Spring  and  Hiscock,  JJ.,  who 

d  Iwnftfl  tiGcl 

Walter  P.  Home,  Appellant,  v.  Griffin  S.  Ack- 
ley  and  Helen  T.  Ackley,  Respondents.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred,  except  Williams  and  Stover, 
JJ.,  who  dissented. 

Winslow  8.  Martin,  Appellant,  v.  John  W. 
Timm  and  Ernestine  Tim m.  Respondents.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Emilie  R.  Seidenspinner,  Respondent,  v. 
Metropolitan  Life  Insurance  Company,  Ap- 
pellant.—Judgment  affirmed,  with  costs,  on 
the  authority  of  same  case  in  this  court  (70 
App.  Div.  476).    All  concurred. 

Sophia  Helmer,  as  Administratrix,  etc.,  of 
Robert  J.  Helmer,  Deceased,  Respondent,  v. 
The  Merchants*  Co-operative  Fire  Insurance 
Association  of  Central  New  York,  Appellant. 

—  Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

Helen  Thompson,  Respondent,  v.  International 
Ferry  Company,  Appellant.— Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Gtoorge  W.  Qo\er,  Relator,  v.  The  Board  of 
Supervisors  of  the  County  of  Monroe,  Re- 
spondent.-Writ  of  certiorari  to  review  the 
determination  of  the  board  of  supervisors  of 
Monroe  county  dismissed,  with  fifty  dollars 
cosU  and  disbursements  against  relator.  AU 
concurred. 

The  Maryhtnd  Casualty  Company,  Respond- 
ent, V.  William  C.  Bumette,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Cornelius  P.  Bucklin,  Respondent,  v.  Buffalo, 
Attica  and  Arcade  Railroad  Company,  Ap- 
pellant.-Order  affirmed,  with  ten  dollars 
costs  and  disbursementa.    All  concurred. 


First  Department,  April,  1904. 


Stephen  C.  Cdell  and  Frank  S.  Odell,  Doing 
Business  as  a  C.  Odell  &  Son,  and  Rectors,  a 
Corporation,  Appellants,  v.  Charles  W.  Bret- 
ney  and  Samuel  Prince,  Individually,  and  as 
President  of  nod  Representing  the  Public 
Owners  and  Hackdrivers'  Association  of  the 
Greater  New  York,  Respondents.— Judg- 
ment modified  by  affirming  it  as  to  OdelLs, 
with  costs  of  appeal  against  them;  and  re- 
versing it  as  to  Rectors,  and  ordering  a  new 


trial  as  to  them,  with  costs  to  Rectors,  appel- 
lants, to  abide  event.— Appeal  from  a  judg- 
ment dismissing  the  complaint  and  vacating 
a  temporary  injunction.- 
PtB  Curiam:  The  facts,  so  far  as  they  are 
necessary  to  understand  the  questions  in- 
volved, are  sufficiently  stated  in  our  opinion 
upon  the  former  appeal  from  the  order 
granting  the  injunction  pendente  lite. 
{Odea  V.  Bretney,  (K3  App.  Div.  505.)    There 
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•re  two  parties  plaintiff,  one.  Rectors,  a  do- 
mestic corporation,  and  the  otlier  8.  C. 
Odeil  &  Son.  wlio,  under  a  lioenae  from  the 
city,  were  maintalningr  a  private  haclc  stand 
in  front  of  the  hotel  or  restaurant  conducted 
by  Rectors.  The  defendants  represent  the 
Public  Owners  and  Hackdrlvers*  Association 
of  the  city.  The  Rectors  hotel  premises  are 
situate  on  the  east  side  of  Broadway  between 
Forty- third  and  Forty-fourth  streets.  At 
Forty-third  street  Broadway  malces  a  junc- 
tion with  Seventh  avenue,  and  within  the 
space  between  Forty-third  and  Forty- 
fourth  streets  there  Is  a  public  hack  stand 
authorl2ed  to  be  used  by  the  defendants  and 
there  is  a  license  for  such  use  issued  by  the 
city  of  New  York.  Our  conclusion  upon  the 
former  appeal  was  that  the  Special  Term 
was  rif^ht  in  the  view  that  the  space  imme- 
diately in  front  of  Rectors  Hotel  was  not 
within  the  boundaries  of  the  public  hack 
stand.  It  was  left  to  be  determined  upon 
the  trial  whether  the  use  of  the  street  in 
front  of  Rectora  as  a  private  hack  stand  was 
one  which  the  city  had  authority  to  grant. 
Upon  the  former  appeal  it  was  shown  that 
B.  C.  Odell  &  Son  claioied  such  use  of  that 
portion  of  the  street  in  front  of  Rectors  pur- 
suant to  a  special  license  issued  by  the  city 
which.  In  terms,  authorized  them  to  main- 
tain a  private  hack  stand  at  that  place. 
Upon  the  trial  in  May.  1900,  It  appeared  that 
the  Odelis'  special  stand  license  had  ex- 
pired, and  that  they  did  not  at  that  time  nor 
bad  they  for  some  previous  period  main- 
tained such  hack  stand.  Upon  this  show- 
ing, therefore,  as  the  Odells  nad  no  right  to 
Injunctive  relief  as  against  the  defendants 
at  the  time  of  the  trial,  the  dismissal  of  the 
complaint  as  to  them  was  right,  but,  under 
the  circumstances,  it  should  have  been  with- 
out costs.  We  think,  however,  that  it  was 
error  to  dismiss  the  complaint  with  costs 
as  against  Rectors.  The  street  immediately 
in  front  of  this  hotel,  we  held,  was  not  part 
of  the  public  hack  stand,  and  using  it  for  such 
purposes  and  to  the  injury  and  annoyance 
of  Rectors  and  its  guest<«  was  an  invasion  of 
Its  rights  as  the  owner  of  the  premises  in  the 
use  of  the  street.  Our  former  determina- 
tion, therefore,  from  which  upon  examina- 
tion we  find  no  reason  to  depart,  favors  the 
view  that,  as  against  the  acts  of  the  defend- 
ants complained  of.  Rectors  was  entitled  to 
relief,  and  hence  the  complaint  as  to  them 
should  not  have  been  dismissed.  The  judg- 
ment aocordinglv  should  be  modified  by  af- 
firming it  as  to  Odells,  with  costs  of  appeal 
against  them ;  and  reversing  it  as  to  Rectors, 
and  ordering  a  new  trial  as  to  them,  with 
costs  to  Rectors,  appellants,  to  abide  the 
event.  Present—  Van  Brunt,  P.  J.,  Patter- 
son, O'Brien,  McLaughlin  and  Laughlln,  JJ. 
Alfred  H.  Hoadlev,  Respondent,  v.  James  M. 
Leopold  and  Alfred  M.  Leopold,  Doing  Busi- 
ness as  Partners  under  the  Copartnership 
Name  of  James  M.  Leopold  &  Company, 
Appellants.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements  to  abide  event. 
—  Appeal  from  an  order  restraining  the 
defendants  pendente  lite  from  selling  cer- 
tain stoclcs.— 

Pbb  Curi  m:  We  think  that  the  questions 
Involved  should  be  disposed  of  at  the  trial, 
and  not  upon  affidavits;  and  without,  there- 
fore, considering  or  passing  upon  the 
merits,  which  sliould  be  left  until  the  trial 
can  be  had,  we  think  that  the  inlunction 
order  should  remain.  Accordingly  the  order 
appealed  from  is  affirmed,  with  ten  dollars 
costs  and  disbursements  to  abide  the  event. 


Present— Van  Brunt,  P.  J.,  Patterson, 
O'Brien.  McLaughlin  and  Laugblin,  J  J. 

The  People  of  the  State  of  New  York  ex  rel. 
Donald  Qrant,  Relator,  v.  Francis  V.  Greene, 
as  Commissioner  of  Police  of  the  Police 
Department  of  the  City  of  New  York,  Re- 
spondent.—Proceedings  annulled  and  writ 
sustained  and  relator  reinstated  with  fifty 
dollarB  costs  and  disbursements.— Writ  of 
certiorari  to  review  determination  of  the 
Police  Commissioner  in  dismissing  the  rela- 
tor from  the  police  force.— 
Patterson,  J.:  The  relator,  an  inspector  In 
the  police  department  in  the  city  of  New 
York,  was  tried  before  the  deputy  police  com- 
missioner upon  charges  and  was  dismissed 
by  the  police  commissioner  from  the  force. 
The  charges  made  against  him  were  substan- 
tially the  same  as  those  preferred  against 
Police  Captain  Stephenson,  who  was  also 
convicted  by  the  police  commissioner  and 
dismissed  from  the  force,  but  who  has  been 
reinstated  by  this  court  on  a  reversal  of  the 
conviction.*  The  evidence  in  the  record 
now  before  us  is,  upon  the  substan- 
tial matters  involved,  identical  with 
that  taken  before  the  police  commis- 
sioner on  the  trial  of  Stephenson,  and  it  ap- 
pears that  the  record  of  the  evidence  taken 
In  the  Stephenson  case  was  offered  and 
received  as  that  upon  which  the  findings  of 
the  police  commissioner  were  made  in  the 
case  at  bar.  The  only  additional  proof 
seems  to  consist  of  the  testimony  of  Police 
Commissioner  Partridge  and  of  the  relator 
himself  and  of  James  Haggerty,  and  some 
exhibits,  which  in  no  way  strengthen  the 
case  against  the  present 'relator.  In  that 
state  of  the  record  the  finding  of  the  ccmu- 
mlssioner  that  the  relator  was  guilty  of  the 
charges  against  him  must  be  set  aside  for 
insufflciency  of  evidence  to  establish  any 
one  of  the  charges  upon  which  the  relator 
was  arraigned  and  tried.  The  proceedings 
must  be  annulled  and  the  writ  of  certiorari 
sustained  and  the  relator  reinstated  in  his 
former  position,  with  fifty  dollars  costs  and 
disbursements.  Van  Brunt,  P.  J.,  McLaugh- 
lin and  Laughlin,  JJ.,  concurred. 
Inoraham,  J.  (concurring):  I  concur  as  coa 
eluded  by  the  Stepheneon  case. 

John  E.  Harper,  Respondent,  v.  Charles  E.  W. 
Smith,  Appellant,  Impleaded  with  United 
Gold  and  Platinum  Mines  Company.  Order 
affirmed,  with  ten  dollars  costs  and  dis- 
bursements.—Appeal  from  an  order  grant- 
ing injunction.— 

Inoraham,  J.:  The  relief  asked  for  by  the 
complaint  is  that  plaintiff  have  judgment 
that  certain  shares  of  stock  of  the  defend- 
ant corporation  standing  In  tlie  name  of  the 
defendant  Smith  as  trustee  for  the  plaintiff 
are  owned  by  the  plaintiff  as  co-owner  with 
the  defendant  Smith;  that  the  defendant 
Smith  account  therefor;  that  the  said  shares 
may  not  be  voted  or  in  any  wise  disposed  of 
except  as  may  be  mutually  agreed  upon  by 
the  plaintiff  and  said  defendant  Smith,  and 
that  the  defendant  Smith  be  enjoined  and 
restrained  from  exercising  an  exclusive  vot- 
ing right  thereon  until  the  record  ownership 
of  the  said  shares  shall  be  rested  in  thb 
plaintiff  and  the  defendant  Smith  jointly, 
and  from  selling,  assigning,  pledging,  trans- 
ferring or  otherwise  disposing  of  said  shares 
until  the  record  ownership  thereof  shall  be 
vested  in  the  defendant  Smith  and  the  plain- 
tiff personally,  and  then  only  as  may  be  ran- 
tually  agreed  upon  by  said  defendant  Smith 
and  the  plaintiff,  and  that  the  defendant 
corporation  be  enjoined  and  restrained  from 


*  See  People  ex  rel.  Stepheneon  v.  Greene  (82  App.  Div.  M8).—  [Rbp. 
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raoeivin?  or  reoofcnislDR  as  valid  aoy  vote  | 
cast  by  the  defeodant  Smith  peniooally  or 
by  any  agent,  representotive  or  proxy  of  bis, 
upon  the  said  shares  of  stock  of  the  defend- 
ant corporation  until  the  record  ownership 
thereof  has  been  Tested  in  the  defendant 
Boiith  and  the  plaintilt  jointly,  and  then 
only  as  such  vote  shall  be  mutually  agreed 
upon  by  Smith  and  the  plaintiff.  The  plain- 
tiff and  Smith  are  both  non-residents,  and 
the  corporation  is  a  foreign  corporation 
organized  under  the  laws  of  the  State  of 
Arizona.  All  the  meetings  of  the  corpora- 
tion, however,  have  been  held  in  the  city 
and  county  of  New  York,  and  Smith  has 
heretofore  voted  on  the  stock  standing  in 
his  name  as  trustee  of  the  plaintiff  in  the 
city  of  New  York.  It  would  seem  that 
neither  the  plaintiff  nor  the  defendant  Smith 
could  maintain  an  action  against  the  de- 
fendant company,  a  foreign  corporation, 
in  the  Supreme  Court  of  this  State,  as  by 
section  17»0  of  the  Code  of  avil  Procedure 
an  action  against  a  foreign  corporation  can 
be  maintained  by  a  non-resident  of  the  State 
only  when  the  action  is  brought  to  recover 
damages  for  the  breach  of  a  contract  made 
within  the  State  or  relating  to  property 
situated  within  the  State  at  the  time  of  the 
making  thereof,  or  where  it  is  brought  to 
recover  real  property  situated  within  the 
State,  or  a  chattel  which  is  replevied  within 
the  State,  or  where  the  cause  of  action 
arose  within  the  State.  The  plaintiff,  how- 
ever, has  a  right  to  resort  to  the  courts 
of  this  State  to  enforce  any  cause  of  action 
or  to  obtain  any  relief  to  which  he  is  entitled 
as  against  the  defendant  Smith.  The  order 
appealed  from  provides  that  the  defend- 
ant Smith,  '*both  personally  and  by  any 
agent,  representative  or  proxy  of  his,  be  and 
he  herebv  is  enjoined  and  restrained,  during 
the  pendency  of  this  action,  from  voting 
upon  the  108,000  shares  of  the  common  and 
the  4,190  shares  of  the  preferred  stock  of 
the  defendant  corporation  in  the  complaint 
referred  to,  or  upon  any  of  them,  to  the  ex- 
clusion of  this  plaintiff,  at  any  meeting  of 
the  shareholders  of  the  defendant  corpora- 
tion; that  the  said  defendant  Smith,  both 
personally  and  by  any  agent,  representative 
or  proxy  of  his,  be  and  he  hereby  is  re- 
strained and  enjoined,  during  the  pendency 
of  this  action,  from  selling,  assigning,  trans- 
ferring, pledging  or  otherwise  disposing  of 
the  said  shares  or  any  of  them,  except  only 
as  mar  be  mutually  agreed  upon  by  tne  said 
defendant  Smith  and  this  plaintiff;  and 
that  the  defendant  corporation  be  and  it 
hereby  is  enjoined  and  restrained,  during 
the  pendency  of  this  action,  from  accepting 
or  recognizing  as  valid  any  vote  offered  by 
the  said  Smith  upon  the  said  shares  of  stock 
or  any  of  them,  except  only  as  may  be 
mutually  agreed  upon  by  the  said  defendant 
Smith  and  this  plaintiff.''  No  answer  was 
Interposed  by  either  of  the  defendants,  nor 
does  the  corporation  appear  or  appeal  from 
the  order  granting  the  injunction.  As  this 
court  has  no  Jurisdiction  over  the  defendant 
company,  a  foreign  corporation,  this  injunc- 
tion, so  far  as  it  restrains  the  corporation, 
was  not  justified.  We  think,  however,  that 
a  case  was  made  out  which  justified  the  court 
in  restraining  the  defendant  Smith,  until 
final  iudgment,  from  selling,  assigning  or 
transferring  the  said  stock  standing  in  his 
name  and  in  which  the  plaintiff  claims  an 
Interest,  and  from  voting  upon  the  stock 
against  the  wishes  of  the  plaintiff  in  such  a 
way  as  to  imperil  the  plaintiff's  Interest  if  it 
should  be  finally  determined  that  he  is  en- 
titled to  an  Interest  in  the  stock.  In  the 
affidavit   submitted  in  opposiUoa  to   the 
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motion,  the  defendant  Smith  claimed  that 
by  virtue  of  the  various  transactions  be- 
tween himself  and  the  plaintiff  he  has  be- 
come the  absolute  owner  of  the  stock  and 
entitled  to  undisturbed  dominion  over  it. 
That  question  is  to  be  determined  upon  the 
trial  of  the  action,  and  the  order  appealed 
from  maintains  the  existing  situation  until 
the  real  ownership  of  the  stock  can  be  deter- 
mined upon  the  trial.  The  stock  stands  in 
the  name  of  Smith  as  trustee  for  the  plain- 
tiff. Upon  the  face  of  the  transaction,  it 
would  appear  that  the  plaintiff,  as  the  ctttui 
que  trusty  would  be  entitled  to  have  a  voice 
in  the  disposition  of  this  stock.  The  defend- 
ant is  an  Arizona  corporation,  but  it  is  al- 
leged and  not  disputed  that  all  the  meetings 
of  the  directors  and  stockholders  are  held  in 
the  city  of  New  York.  It  is  apparent  that  if 
Smith  could  dispose  of  this  stock  pendhig  the 
trial  of  the  action,  a  judgment  in  favor  of 
the  plaintiff,  if  one  should  be  obtained, 
would  be  valueless,  as  a  person  purchas- 
ing the  stock  from  Smitn  would  proba- 
bly acquire  such  a  title  as  against  the 
I)lalntiff  as  would  render  It  di^cult,  if  not 
mpossible,  for  the  plaintiff  to  follow  the 
stock  and  impress  it  with  the  trust  in  his 
favor.  As  the  corporation  does  not  meet  in 
the  State  of  Arizona,  and  as  Smith  is  not 
there  or  subject  to  the  Jurisdiction  of  the 
courts  of  that  State,  it  would  be  a  denial  of 
justice,  while  entertaining  the  plaintiff's 
application  to  compel  Smith  to  recognise 
his  interest  in  the  stock,  to  allow  him  mean- 
time so  to  act  in  relation  to  the  stock  as  to 
grevent  the  plaintiff  from  obtaining  any 
eneflt  from  the  Judgment  if  one  should  be 
obtained.  Until  the  question  as  to  the  real 
ownerahip  of  this  stock  is  determined,  we 
think  the  court  below  was  justified  in  pre- 
serving the  existing  situation,  so  that  any 
relief  to  which  the  plaintiff  may  be  ulti- 
mately shown  to  be  entitled  can  be  awarded 
him  and  the  Judgment  enforced  in  this  State. 
If  the  corporation  had  appealed,  we  should 
have  been  required  to  modify  the  order 
appealed  from  so  far  as  the  corporation  is 
enjoined,  but  as  there  is  no  appeal  by  the 
corporation,  it  does  not  appear  that  the  pro- 
vision enjoining  it  affects  Smith,  and  we 
would  not  be  justified  in  modiQing  the 
order,  so  far  as  it  affects  the  corporation,  on 
his  appeal.  It  follows  that  the  order  ap- 
pealed from  is  affirmed,  with  ten  dollars  costs 
and  disbursements.  Van  Brunt,  P.  J.,  Patter- 
son, McLaughlin  and  Hatch,  JJ.,  concurred. 
Albert  A.  Manda,  Appellant,  v.  Emilius 
Etienne.  Appellant.-  Judgment  and  order 
reversed  both  on  the  law  and  the  facts,  and 
new  trial  grranted,  with  costs  to  defendant 
to  abide  the  event.— Cross-appeals  from  a 
judgment  of  the  Supreme  Court,  entered 
upon  a  verdict  in  favor  of  defendant,  and 
from  orders  denvlng  the  motions  of  the  re- 
spective parties  for  a  new  trial.— 
Laughlin,  J.:  The  defendant  recovered  a 
verdict  upon  his  counterolaim.  Each  party 
made  a  motion  for  a  new  trial,  and  both  are 
dissatisfied  with  the  judgment  and  appeal. 
The  plaintiff  was  engaged  in  the  general 
horticultural  business,  including  the  impor- 
tation of  fiower  bulbs  at  South  Orange,  N.  J. 
The  defendant  was  a  resident  of  Ollloules, 
France,  and  was  a  dealer  In  fiower  bulbs  at 
that  place,  purohasing  the  same  from  grow- 
era  in  the  vicinity.  The  parties  had  no  per- 
sonal acquaintance  and  had  had  no  business 
relations  prior  to  the  15th  day  of  October,  1896. 
On  that  day  plaintiff  wrote  defendant  sug- 
gesting an  arrangement  by  which  he  would 
become  defendant's  agent  for  the  sale  of 
flower  bulbs  In  this  country  or  the  buyer  of 
bulbs  from  the  defendant.    The  defendant 
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replied.  decUnioe  to  emploj  plaintiff  as  ao  | 
agent,  but  maQlfestlog  a  w111iiird«s8  to  sell 
bulbe  to  him.  A  oon tract  accordingly  was 
thereafter  negotiated  between  the  parties 
by  letters  and  cablegrams.  This  oorre- 
spODdeoce  resulted  in  a  first  shipment  of 
bulbs  by  the  defendant  to  the  plaintiff  on 
the  8d  day  of  July.  1806.  The  first  Invoice 
was  received  by  the  philntiff  on  the  four- 
teenth day  of  July,  but  the  bulbs  did  not 
arrive  until  the  twenty-fifth  day  of  the 
same  month.  Upon  receiving  the  invoice  the 
plain  iff  refused  to  accept  the  drafts  accom- 
panying the  same  upon  the  ground  that  the 
prices  were  In  excess  of  the  contract  price 
and  upoa  no  other  ground.  The  goods  were 
consigned  through  the  defendant's  agents 
In  New  York  inntead  of  the  brokers  named 
In  the  contract;  but  the  plaintiff  at  the 
i'me  made  no  objection  on  this  ground, 
and  upon  their  arrival  he  demanded  the 
bulbe,  offering  to  accept  the  drafts  at  the 
price  according  to  his  understanding  of  the 
contract,  which  was  refused.  As  soon  as 
the  plaintiff  received  the  invoice  he  wrote 
defendant  complaining  of  the  price  and  re- 
questing in  substance  that  he  cable  the  con- 
signee to  modify  drafts  and  deliver  at  price 
as  claimed  by  plaintiff.  The  defendant,  upon 
receiving  the  plaintiff^s  protest  against  the 
invoice  price,  refused  to  modify  the  terms. 
Thereupon  plaintiff  employed  counsel  who 
wrote  defendant  threatening  salt  and  com- 
plaining that  the  goods  haa  not  been  con- 
signed to  the  broker  designated  In  the 
contract;  but  before  the  defendant  re- 
ceived the  letter  or  had  an  opportunity 
to  deliver  the  goods  to  the  other  broker 
the  plaintiff  on  the  28th  day  of  July, 
1800,  brought  this  action  for  damages  for 
breach  of  contract  and  attached  the  first 
consignment  of  bulbs  and  a  second  con- 
signment, which  had  arrived  In  the  mean 
time,  delivery  of  which  had  been  tendered 
and  refused  in  like  manner  as  the  first 
on  the  thirtieth  day  of  July.  Ad  order  for 
service  on  the  defendant  by  publication  was 
obtained,  but  the  defendant  having  arrived 
In  this  country,  personal  service  was  made 
on  him  on  the  twentieth  day  of  August  of 
the  same  year.  Upon  the  trial  both  parties 
claimed  that  the  terms  of  the  contract  be- 
came a  question  of  law  for  the  decision  of 
the  court;  but  the  court  submitted  the 
question  to  the  Jury  as  one  of  fact,  end  both 
parties  excepted.  The  verdict  is  not  In  ac- 
cordance with  the  claims  of  either  party, 
and,  under  the  peculiar  circumstances  of  this 
case,  it  is  impossible  to  ascertain  from  the 
verdict  what  the  Jury  believed  to  be  the 
contract.  The  principal  question  presented 
by  the  appeal  is,  what  was  the  contract  be- 
tween the  parties  as  to  the  price  of  the 
bulbs,  and  whether  the  court  erred  In  sub- 
mitting the  question  to  the  Jury  as  one  of 
fact.  After  further  correspondence  between 
the  parties  with  reference  to  the  terms  of  a 
contract,  and  after  the  defendant  had  sub- 
mitted approximate  prices  of  bulbs  for  the 
coming  season,  subject  to  change,  however, 
until  the  crop  was  well  advanced,  which 
would  be  about  February,  the  plaintiff  wrote 
the  defendant  submitting  a  proposed  form 
of  contract  and  expressing  the  hope  that 
the  defendant  would  reduce  the  approximate 
prices  later.  Pursuant  to  the  request  of  the 
plaintiff  in  his  letter  of  December  twenty- 
fourth,  and  by  cable  on  the  5th  of  January, 
1896,  the  defendant  on  the  10th  of  January, 
1890,  cabled  the  plaintiff  with  reference  to 
the  acceptance  of  his  proposed  contract, 
**  Accept,  except  for  the  offers  of  competi- 
tors. Letter  follows."  The  agreement  pro- 
posed by  the  plahitlff  provided   that  the 


prices  at  which  tlie  bulbs  were  to  be  iii> 
voiced  were  to  be  five  or  ten  francs  leas  per 
thousand  than  the  prices  at  which  biubs 
were  offered  by  any  of  defendant's  com- 
petitors at  Ollloulea  On  the  11th  day  of 
January,  1600.  the  defendant  wrote  the 
plaintiff,  refusing  to  accept  the  provision  of 
the  contract  making  the  price  dependent 
upon  the  selling  prices  at  which  bulbe  were 
offered  by  defendant's  competitors,  and 
stating  at  length  his  ressons  for  rejecting 
the  proposition,  which  were  in  substance 
that  the  provision  was  liable  to  give  rise 
to  misunderstanding  and  to  litigation,  and 
the  defendant  suggested  that  this  clause  be 
changed  to  read  that  the  defendant  would 
sell  the  plaintiff  bulbs  at  five  francs  per 
thousand  less  than  his  competitors,  *'oa 
condition  that  the  prices  of  my  competitors 
are  given  to  me  by  you  and  confirmed  hj 
their  own  letters  which  you  will  send  me, 
and  If  these  prices  are  given  In  good  faith 
and  in  accordance  with  the  prices  at  whieh 
the  goods  can  be  bought  In  this  region  and 
It  Is  optional  for  me  to  accept  or  refuse.** 
The  pudntiff,  after  receiving  this  cablegram 
and  letter,  cabled  the  defendant  on  January 
twen^-fonrth,  accepting  the  agreement  as 
modliled  by  defendant,  and  on  the  same 
day  wrote  confirming  his  cablegram,  and 
also  Inclosed  a  schedule  of  prices  which 
he  suggested  as  defendant's  selling  price 
to  him,  but  added  that  he  would  not 
dictate  prices  to  the  defendant.  At  this 
stage  of  the  negotiations  it  is  evident 
that  the  parties  had  merely  come  to  an 
under-tanding  by  which  the  defendant  was 
to  sell  aU  bulbs  ordered  by  the  plainUff,  so 
far  as  he  could  fill  the  orders,  provided  the 
prices  at  which  the  plaintiff  claimed  defend- 
ant's competitors  were  offering  the  same 
classes  of  bulbs  were  found  by  defendant  to 
be  In  aooordanoe  with  the  market  prices 
there  at  the  time  of  shipment.  Thisls  the 
fair  Interpretation  of  his  amendment  to  tbe 
contract  as  propoeed  by  the  plaintiff  in 
view  of  the  Act  that  he  distinctly  notified 
the  plaintiff  that  he  desired  the  contract  in 
that  regard  put  In  such  form  that  it  would 
not  be  open  to  any  misunderstanding  or  liti- 
gation. On  the  twelfth  of  March  thereafter 
the  plaintiff  wrote  the  defendant  inclosing 
his  lirst  order  for  bulbs  *'  at  the  prices  and 
conditions  according  to  our  arrangement 
and  contrsct,"  the  same  to  be  shipped  in 
July.  There  had  been  considerable  corre- 
spondence between  the  parties  between  the 
twenty-fourth  of  January  and  this  time;  bat 
no  change  in  the  contract  had  been  madei, 
and  the  substance  of  the  corrt«pondence,  so 
far  as  material,  was  inquiries  on  the  part  of 
the  plaintiff  as  to  the  condition  of  the  crop 
and  urging  the  defendant  to  fix  a  dellnlta 
price  on  account  of  the  difficulty  of  con- 
tracting for  the  sale  of  bulbs  here  without 
the  price  being  fixed;  and  on  the  part  of  the 
defendant,  tha'  owing  to  tbe  drouth  the  out- 
look for  the  crop  nvas  growing  worse  and 
worse  and  a  warning  to  the  plaintiff  against 
making  contracts  at  fixed  prices  or  for  large 
sized  bulbs.  Upon  the  twenty-eighth  day  of 
March  the  defendant  wrote  the  plaintiff  stat- 
ing that  he  had  booked  the  plaintiff'a  ordersL 
upon  condition,  however,  that  if  he  should 
be  unable  to  deliver  the  specified  amount  of 
any  particular  sized  bulbs,  owing  to  their 
scarcity  In  the  market,  he  should  only  be  re- 
quired to  deliver  so  far  as  able  to  perform. 
The  plaintiff  acknowledged  the  receipt  of 
this  letter  and  made  no  objection  to  the  con- 
ditional acceptance  of  the  order.  Prior  to 
the  28th  day  of  March,  1800.  the  defendant 
had,  at  the  Instance  of  the  plaintiff,  sent  the 
plaintiff  different  apprazimate  prioa  listtb 
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chaofiing  as  the  season  progressed  and  the 
shortage  of  the  crop  became  more  apparent. 
The  plaintiff  insisted  upon  havine  the  de- 
fendant giv  e  fixed  prices,  and  finally  on  the 
twenty-eighth  day  of  March,  with  the  letter 
acknowledging  and  >  ooking  plaintiff's  order, 
the  defendant  inclosed  a  printed  price  list, 
makint;  an  express  reservation  against  his 
Inability  to  deliver  the  large  sizes  of  Roman 
hyacinths  in  the  quantity  desired.  This 
letter  was  acknowledged  on  April  twenty- 
seventh  by  the  plaintiff,  who  made  no  objec- 
tioQ  to  the  prices  quoted,  but  requested 
further  information  as  to  the  exact  number 
of  each  siza  and  variety  of  bulbs  the  defend- 
ant would  be  able  to  furnish,  stating  that  he 
would  send  another  order  soon,  and  asked 
when  the  defendant  intended  shipping  those 
already  ordered.  Between  Marcu  twenty- 
eighth,  when  defendant  inclosed  the  price 
list  to  the  plaintiff,  and  the  date  and  receipt 
of  plaintiff's  acknowledgment  thereof, 
other  correspondence  occurred  between  the 
parties  relating  to  the  question  of  price,  but 
it  was  occasioned  by  communications  pre- 
viously sent.  Prior  to  the  twenty- fourth 
day  of  March  the  <K>rre8pondence  oetwoen 
the  parties  indicated  that  they  were  proceed- 
ing upon  the  basis  of  the  formal  contract 
proposed  by  the  plaintiff  on  December 
twenty-fourth,  as  modified  at  the  Instance  of 
the  defendant.  The  plaintiff  had  obtained 
and  transmitted  to  the  defendant  prices  at 
which  the  defendant's  competitors  were 
offering  to  sell  various  kinds  of  bulbs,  and  in 
that  connection  drew  the  attention  of  the 
defendant  to  the  fact  that  those  prices  were 
Id  many  instances  lower  than  those  quoted 
by  the  defendant  to  the  plaintiff  in  his  ap- 
proximate price  lists.  The  defendant  did 
not  assent  to  the  prices  of  his  competitors 
transmitted  to  him  by  the  plaintiff,  but 
maintained  the  position  that  it  would  be 
Impossible  to  sell  at  those  prices  owing  to 
the  certainty  that  the  crop  would  be  short, 
sod  continually  asserted  that  the  prices 
would  be  higher  even  than  his  previous 
approximate  quotations.  He  apparently 
became  alarmed  as  to  whether  the  plaintiff. 
In  view  of  these  circumstances,  intended  to 
let  the  order  already  given  stand  or  forward 
other  orders,  and  asked  the  plaintiff  in  sub- 
stance whether  he  could  be  relied  upon  to 
take  bulbs  from  him.  On  the  twenty-fourth 
day  of  March  the  plaintiff  wrote  the  defend- 
ant confirming  a  cablegram  in  which  he 
stated  that  the  defendant  could  rely  upon 
him,  and  that  the  order  had  been  placed  pur- 
suant to  the  arrangement  that  he  was  to 
receive  bulbs  at  five  francs  per  thousand 
cheaper  than  any  of  defendant's  competitors 
were  selling  for,  and  inclosed  further  quota- 
tions of  defendant's  competitors,  calling 
attention  to  the  fact  that  they  were  much 
lower  in  many  instances  than  defendant's 
quotations.  On  the  fifth  day  of  April  the 
defendant,  in  acknowledging  the  receipt  of 
this  letter,  admitted  that  the  quotations  of 
his  competitors  were  lower  than  his  own. 
but  called  attention  to  the  fact  that  they  did 
not  bind  themselves  to  deliver,  and  that  they 
would  be  unable  to  deliver  at  the  prices 
quoted,  and  referred  plaintiff  to  his  letter  of 
the  twenty-eighth  of  March,  inclosing  fixed 
prices,  and  assured  the  plaintiff  that  the  con- 
dition of  the  crop  justified  his  quotations. 
Id  this  letter  the  defendant  also  advised  the 
plaintiff  to  take  orders  as  to  quantities  and 
sizes  of  bulbs  conditionally,  and  pointed  out 
the  facts  nncessitatiug  this  course.  On  the 
thirteenth  day  of  April  the  defendant,  in 
answer  to  an  Inquiry  from  the  plaintiff  on 
April  second.  Inclosing  further  oommunica- 
tioos  ooocerning  prioBS,  asking  about  the 


condition  of  the  crop  and  the  quantities 
defendant  would  be  able  to  furnish,  which 
was  received  by  the  defendant  after  his  let- 
ter to  the  plaintiff  of  April  fifth,  advised 
plaintiff  in  taking  orders  to  k>e  cautious  both 
as  to  prices  and  as  to  sizes  and  quantities, 
and  Informed  phtintiff  that  he  had  purchased 
3,000,000  bulbs  at  the  market  price  to  be 
established  later,  which  he  said  would  be 
higher.  On  the  thirtieth  of  April  the  defend- 
ant wrote  plaintiff  calling  attention  to  the 
fact  that  his  letters  of  March  twenty-eighth, 
April  fifth  and  April  thirteenth  had  not  been 
answered,  and  expressed  the  fear  that  the 
prices  quoted  terrifle<l  the  plaintiff,  and  also 
stated  that  he  had  been  required  to  give 
security  to  perform  his  contract  with  the 
growers,  and  that  his  bondsmen  required  that 
plaintiff  give  security  to  him.  This  theplaln- 
tiff  refused  to  do,  upon  the  ground  that  it  was 
not  required  by  the  contract,  and  the  defend- 
ant formally  withdrew  the  request  on  the 
second  of  July;  but  prior  thereto,  and  on  or 
before  the  eighteenth  of  June,  he  cabled  the 
plaintiff,  upon  receiving  a  cablegram  from 
the  plaintiff  insisting  upon  holding  him  to 
the  contract,  having  reference  to  defendant's 
requirement  of  security,  that  he  would  make 
a  shipment,  which  evidently  meant  that  he 
would  do  so  without  security.  In  the  mean- 
time the  defendant  wrote  on  May  ninth  that 
he  hoped  to  make  the  first  shipment  the  first 
week  in  July.  On  May  twenty-eighth  th» 
plaintiff  wrote  the  defendant  to  make  ship- 
ments as  soon  as  possible,  and  made  no  fur- 
ther suggestions  concerning  or  with  reference 
to  prices  or  objections  to  the  prices  quoted  in 
defendant's  letter  of  March  twenty-eighth. 
Nothing  further  occurred  between  the  par- 
ties concerning  the  price  until  after  the  ar- 
rival of  the  first  invoice,  as  already  stated, 
with  the  exception  that  on  the  twenty-sixth 
day  of  May  the  defendant,  in  writing  plain- 
tiff urging  the  giving  of  security,  stated  that 
the  growers  had  begun  to  gather  the  bulbs 
and  that  the  prices  would  be  fixed  very  soon. 
If  the  defendant  was  guilty  of  a  breach  of 
contract  In  refusing  to  perform  unless  the 
pUintiff  would  give  security,  this  was 
waived  and  is  now  of  no  importance.  The 
same  is  true  with  reference  to  the  consign- 
ment not  having  been  made  to  the  broxer 
designated  therefor.    The  contention  of  the 

glaintlff  is  that  he  was  entitled  to  have  the 
ulbs  in  voiced  at  five  francs  less  per  thousand 
than  the  prices  quoted  early  in  the  season  by 
some  of  defendant's  competitors  and  trans- 
mitted by  plaintiff  to  defendant.  It  would 
seem,  under  the  circumstances,  that  the 
price  list  forwarded  to  plaintiff  by  defendant 
on  the  twenty-eighth  day  of  March  was 
acquiesced  in  by  the  plaintiff,  and  that  the 
prices  of  any  bulbs  shipp^  by  defendant  to 
the  plaintiff  were  to  be  determined  thereby. 


The  defendant,  however,  appears  to  have 
treated  this  price  list  as  furnishing  the 
maximum  prices,  and  it  may  be  that  the 


fair  construction  of  the  contract  in  the  light 
of  the  subsequent  correspondence  is  that  it 
was  to  be  taken  in  connection  with  the 
formal  contract,  based  on  plaintiff's  letter  of 
December  twenty-fourth  as  modified  by  de- 
fendant's reply,  and  to  be  considered  merely 
an  assurance  or  guaranty  by  the  defendant 
to  the  plaintiff,  for  his  guidance  in  taking 
orders  In  this  country,  that  tlie  prices  to  be 
fixed  according  to  the  contract  would  not  in 
any  event  exceed  the  prices  submitted  on  the 
twenty-eighth  day  of  March.  The  price 
at  which  the  defendant  invoiced  the  two 
shipments  of  bulbs  to  the  plaintiff  was  less 
than  the  prices  quoted  in  the  list  Inclosed  on 
March  twenty-eighth.  The  invoice  price 
was  evidently  based  on  the  market  price  at 
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which  bulbs  of  the  same  kind  and  size 
could  be  bought  In  the  region  of  OUioules  at 
the  time  of  shipment^  lee»  the  francs  and 
percentages  specified  in  the  contract.  It 
appears  that  the  defendant  exercised  the 
option  nrhich  he  reserved  in  the  contract  of 
December  twenty  fourth  as  modified,  to  fill 
the  order,  and  tne  price  which  be  claimed 
therefor  was  wltbln  the  price  at  which  the 
bulbs  ooula  be  bough tm  the  ▼iclnitv  of 
OUioulesat  that  time.  We  are  of  opinion 
that  the  defendant  acted  within  his  contract 
rights  in  thus  invoicing  the  bulbs,  and  that 
he  was  entitled  to  the  price  at  which  they 
were  invoiced.  The  plaintiff,  therefore,  was 
at  fault  in  declining  to  accept  the  bulbs  on 
account  of  an  alleged  erroneous  price,  and 
the  plaintiff,  not  the  defendant,  ia  the  one  who 
was  guilty  of  a  breach  of  the  contract.  This 
should  have  been  decided  as  a  Question  of 
law,  and  should  not  have  been  submitted  to 
the  jury.  The  verdict  for  the  defendant 
was  1^000.  The  first  two  consignments  of 
bulbs  which  were  attached  were  subse- 
quently delivered  to,  and  accepted  bj,  the 
plaintifi.  According  to  the  allegations  of 
defendant's  counterclaim,  this  delivery  was 
made  by  defendant's  consent  after  plaintiff's 
refusal  to  accept  according  to  the  contract 
and  after  he  had  attached  the  goods  and 
threatened  to  sell  the  same,  and  according 
to  plaintiff's  reply,  the  delivery  was  made  In 
fulflUm»nt  of  the  contract.  The  plaintiff  did 
not  allege  that  the  bulbs  did  not  conform  to 
the  contract  or  tender  them  back  to  the 
defendant.  In  these  circumstances  the  de- 
fendant would  be  entitled  to  recover  on  the 
theory  of  a  delivery  and  acceptance  pur- 
suant to  the  contract,  for  the  plaintiff  having 
first  wrongfully  refused  to  perform  the  con- 
tract by  accepting  the  bulbs  at  the  contract 
price,  and  then  having  accepted  them,  was 
not  at  liberty  to  claim  that  the  acceptance 
was  otherwise  than  under  the  contract,  The 
Invoice  price  of  these  goods,  together  with 
the  cost  of  packing,  freight  and  other 
charges, which  the  defendant  paid  and  which 
the  plaintiff  was  obligated  to  piay,  aggregated 
the  sum  of  $19,660.04.  The  defendant  also 
gave  other  evidence  tending  to  show  other 
damages  in  substantial  amounts  for  the 
plaintilTs  failure  to  accept  and  par  for  the 
oalanoe  of  the  bulbs  ordered  ana  shipped 

Sursuant  to  the  contract.  It  thus  appeared 
lat  on  the  undisputed  evidence,  according 
to  the  contract  as  we  interpret  it,  the  verdict 
in  favor  of  the  defendant  was  grossly  inade- 
quate. The  decision  of  the  main  question 
removes  from  the  case  many  of  the  ques- 
tions argued  upon  the  appeal.  The  other 
questions  that  wdl  necessarily  arise  upon  the 
new  trial  are  the  ordinary  questions  that 
arise  on  a  breach  of  a  contract  to  accept  and 
pay  for  goods;  and  inasmuch  as  the  evidence 
upon  a  new  trial  may  be  different,  it  is  neither 
necessary  nor  advisable  that  we  should  at- 
tempt to  decide  those  questions  in  advance. 
It  follows,  therefore,  that  the  Judgment  and 
order  should  be  reversed  both  on  the  law  and 
on  the  facts  and  a  new  trial  granted,  with 
costs  to  defendant  to  abide  the  event.  Van 
Brunt,  P.  J.,  Patterson,  O'Brien  and  Mc- 
Laughlin, JJ.,  concurred. 

Thomas  Dennison,  as  Executor,  etc.,  of  John 
Long,  Deceased,  Appellant,  v.  The  City  of 
New  York,  Respondent.— Judgment  af- 
firmed, with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Oeorge  Oordon,  Appellant.— 
Judgment  affirmed.    No  opinion. 

Edward  Smith,  Respondent,  v.  Maria  Anna 
Herter,  Appellant,  Impleaded  with  William 
Tegoer— Judgment  affirmed,  with  costs. 
No  opinion. 


Walter  Scott,  Respondent,  v.  Charles  G.  Conn, 
Appellant.— Judgment  affirmed,  with  cost. 
No  opinion. 

Patrick  W.  Cullinan,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York.  Re- 
spondent, V.  Bernard  Reich  and  Others, 
Appellants.— Judgment  and  order  afilrmed, 
with  costs.    No  opinion. 

The  People  of  the  State  of  New  York.  Ap- 
pellant, V.  Isaac  Heineman,  Respondent.— 
Judgment  affirmed  on  the  opinion  of  People 
V.  Cohen.  (91  App.  Div.  89) 

Anton  Odendall,  Respondent,  v.  Theodore 
Haebler  and  Oscar  Faehrmann,  Appellants. 
—  Order  affirmed,  with  cost  a    No  opinion. 

Frederick  S.  Robinson.  as.Trustee,  for  Mary  E. 
Nelson  under  the  Will  of  Laura  Robinson, 
Deceased,  and  Others,  Respondents,  v.  The 
Manhattan  Railway Conipanj  and  The  New 
York  Elevated  Railroad  Company  Appellantt 
Impleaded  with  George  P.  Nelson,  Individ- 
uaUj  and  as  Executor,  etc.,  of  Mary  E. 
Nelson,  Deceased.— Judgmentaffirmed,  with 
oosU.    No  opinion. 

Edward  Cooper  and  Sarah  A.  Hewitt,  as  Exec- 
utors of  and  Trustees  under  the  lAst  Will 
and  Testament  of  Peter  Cooper,  Deceased, 
Respondents,  v.  The  Manhattan  Railwaj 
Company,  Appellant.  (Action  No.  8.)  — 
Judnnent  affirmed,  with  costs.    No  opinion. 

Paul  Herman,  Appellant,  v.  John  L.  Daniels, 
Respondent.—  Judgment  affirmed,  with 
costs.    No  opinion, 

William  F.  Donnelly,  Appellant,  v.  Globe  and 
Rutcers  Fire  Insurance  Companj  of  New 
Yorlt,  Respondent.— Appeal  from  decision 
dismissed.  Interlocutory  Judgment  af- 
firmed, with  costs,  with  leave  to  plaintiff  to 
amend  complaint  on  payment  of  costs  in 
this  court  and  in  the  court  below.  No 
opinion. 

Edward  Crowe,  Appellant,  v.  Dunham  Manu- 
facturing Company,  Respondent.—  Judg- 
ment and  order  affirmed,  with  costs,  no 
opinion. 

Nathan  Gershenson,  Appellant,  t.  Jacob 
Shelkowlts,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  reL 
Antonio  La  Motte  also  known  as  Peter 
M<«roe,  Appellant,  v.  The  New  York 
Catholic  Protectory,  Respondent.— Order 
affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 

W.  Wallace  Grant,  Appellant,  v.  Pratt  ft 
Lambert,  Respondent—  Order  affirmed, 
with  ten  dollars  costs  and  disbursamenta. 
No  opinion. 

Maria  W.  Braun,  Respondent,  v.  Isidor  Stnos 
and  Nathan  Straus,  Appellants.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburae- 
ments.    No  opinion. 

Lewis  C.  Freeman,  Appellant,  v.  Marie  8. 
Wyse,  Respondent.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  Application  of  W.  Bayard 
Cutting,  Respondent,  to  Be  Dischaiiged  as 
Trustee  under  the  Last  Will  and  Testament 
of  Charles  Kennedy  Hamlltou,  Deceased; 
Eleanor  Margarette  Hamilton,  Appellant.— 
Order  affirmed,  with  costo.    No  opinion. 

Elizabeth  Koehler,  as  Administratrix,  etc..  of 
John  Koehler,  Deceased,  Appellant,  ▼.  The 
New  York  Steam  Company,  Respondent- 
Judgment  affirmed,  with  costs.  No  opinioa. 
Hatch,  J.,  dissented. 

Otto  Erler,  Respondent,  v.  Leon  Abbett^p- 
pellant.  Impleaded  with  Raymond  W.  Ken- 
ney.  -  Judgment  affirmed,  with  coats.  No 
opinion. 

Charles  J.  Quinn,  Appellant,  v.  New  YoA 
Bread  Company  and  Others,  Bespondents.— 
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Judgment  and  order  affirmed,  with  costs, 
No  opinion. 

Bridget  Hayes,  Respondent,  t.  William  L. 
Moore,  Ap|)eliant.— Judgment  and  order  af- 
firmed, with  costs.    No  opinion. 

In  the  Matter  of  the  Application  of  Elisabeth 
BIcDermott,  Appellant,  for  the  Examination 
of  Andresa  Floyd  and  Frank  B.  Crawford, 
Respoadents.  Pursuant  to  Chapter  9,  Title  8, 
Article  1,  of  the  Code  of  Civil  Procedure.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Goetz  Silk  Manufacturing  Company,  Re- 
spondent, ▼.  James  L.  Wells  and  Others,  as 
Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Appellants.— Order 
affirmed,  with  costs.    No  opinion. 

Elizabeth  H.  Valentine,  Appellant,  ▼.  Gregorlo 
di  Lorenzo,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Henry  E.  Coe,  as  Surviving  Executor  of  and 
Trustee  under  the  Last  >V  ill  and  Testament 
of  Charles  A.  Coe,  Deceased,  Respondent,  v. 
Rossiter,  MacOovern  &  Company,  Appellant. 

—  Order  affirmed,  with  ten  collars  costs  and 
disbursements.    No  opinion. 

Frederick   Keim  ▼.    David    C.   Townsend.- 

Motion  denied. 
Leontine  Suse  v.  Bernard  Biglln,  Impleaded.— 

Motion  denied,  with  ten  dollars  costs. 
Fannie  S.  Wheeler  v.  WUiiam  F.  Norton.- 

Motion  denied,  with  ten  dollars  costs. 
George  A.  Steams  v.  Shepard  &  Morse  Lumber 

Company.—  Motion  denied,  with  ten  dollars 

costs. 
Nathaniel  T.  Bacon  v.  Ignatius  R-Grossmann.- 

Motion  denied. 
Mary  M.  Johnson  v.  Edward  Roach.—  Motion 

granted. 
Annie  Spindler  v.  Mary  E.  Gibson  and  Another. 

—  Motion  granted  so  far  as  to  dismiss  ap- 
peal, with  ten  dollars  costs. 

Annie  Spindler  v.  Mary  E.  Gibson  and  Another. 

—  Motion  granted  so  far  as  to  dismiss  ap- 
peal, with  ten  dollars  costs. 

In  the  Mat  er  of  the  Application  of  The  Ham- 
mond Typewriter  Company,  Appellant,  for 
a  Substitution  of  Attornevs  in  tne  Place  and 
Stead  of  Edwin  L.  Kaiish,  Respondent, 
in  an  Action  Entitled  John  Laimbeer,  Jr., 
Plaintiff,  V.  The  Hammond  Typewriter 
Company  and  Others,  Defendants.  In  the 
Matter  of  the  Application  of  James  B. 
Hammond^  Appellant,  for  a  Substitution  of 
Attorneys  m  the  Place  and  Stead  of  Edwin 
L.  Kaiish,  Respondent,  in  an  Action  Enti- 
tled James  B.  Hammond,  as  Administrator, 
etc..  Plaintiff,  v.  National  Life  Association, 
Defendant.— Order  modified  bv  reducing 
the  sum  of  $7,688.81,  to  be  paia  under  the 
terms  of  the  order,  to  the  sum  of  $5,000, 
and  as  modified  affirmed,  without  costs  of 
this  appeal  to  either  party.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Atlantic  Telephone  Company,  Appellant,  v. 
Robert  Grier  Monroe,  as  Commissicner  of 
Water  Supply,  Gas  and  Electricity  of  the 
City  of  New  York,  Respondent.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    Laughlin  J.,  dissented. 

Susie  K  Montanye,  as  Administratrix,  etc.,  of 
Lewis  F.  Montanye,  Deceased,  Respondent. 
V.  George  E.  Montanye,  Appellant,  Im- 
pleaded with  Others.— Judgment  affirmed, 
with  costs.    No  opinion. 

Austin  W.  Lord  v.  Washington  Hull.—  Motion 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  Walter  Luttgen  and  Others. 

—  Motion  granted,  time  extended  to  July  1, 
1904. 

August  Pelzel  v.  Leopold  Scbepp.—  Motion  de- 
nied, with  ten  dollars  costs. 


Thomas  Farrellv  v.  Emigrant  Industrial  Sav- 
ings Bank.—  Motion  denied. 

The  People  of  the  State  of  New  York  ex  rel. 
Ella  Sinclair  v.  Daniel  A.  Sinclair.— Motion 
denied. 

Charles  R.  Ross  v.  Bayer-Gardner-Himes  Com- 
pany.—Motion  denied,  with  ten  doUars 
costs. 

Frederick  C.  Withers  v.  The  City  of  New 
York.—  Motion  denied,  with  ten  dollars  costs. 

John  J.  Carle  v.  George  B.  Starrett  and 
Others.— Motion  denied,  with  ten  dollars 
costs. 

Washington  Sellgman  v.  Alfred  N.  Benjamin. 

—  Appeal  dismissed,  with  ten  dollars  costs. 
Joseph  Williams  v.  Margaret  E.  Backus.— Ap- 
peal dismissed,  without  costs. 

Tompkins  Mcll value  v.  George  Steinson.-  BIo- 
tion  denied. 

Thomas  B.  Hidden  v.  Fred  S.  Godfrey  and 
Others.— Motion  granted  so  far  as  to  dis- 
miss appeal,  with  ten  dollars  costs. 

Annie  Spindler  v.  Mary  E.  Gibson.—  Motion 
denied,  with  ten  dollars  costs. 

David  Perlman  v.  Moses  Bernstein  and  An- 
other.— Motion  granted  as  stated  in  memo- 
randum per  curmm. 

Hamilton  B.  Tompkins  v.  Morton  Trust  Com- 
pany. —Motion  denied. 

In  the  Matter  of  Frances  Backus.— Motion  dis- 
missed.   Memorandum  per  curiam. 

Benjamin  C.  Muirhead  v.  Henry  Hollander 
and  Others;  Benjamin  C.  Muirhead  v.  Heni^ 
Hollander  and  Others.— Motions  granted, 
with  ten  dollars  costs  of  one  motion. 

James  H.  Bellingham  v.  Mary  F.  Bellingham. 

—  Motion  granted,  with  ten  dollan,  costs. 

In  the  Matter  of  Herman  Holtje.—  Motion 
granted,  with  ten  dollars  costs. 

Irving  Savings  Institution  v.  Arthur  £.  Smith 
and  Others.—  Motion  granted,  with  ten  dol- 
lars costs. 

James  O'Brien  v.  Abbie  E.  O'Brien.  —  Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  Alexander  E.  Orr  and 
Others.—  At>plfcation  granted. 

In  the  MatUT  of  William  J.  Meagher.- At^ 
torney  suspended  for  five  years.  Memo- 
randum per  curiam. 

Joseph  Williams  v.  Margaret  E.  Backus  and 
Others.  Joseph  Williams  v.  Margaret  E. 
Backus  and  Others.— Appeals  dismissed, 
without  costs. 

Sarah  M.  Or  vis,  as  Executrix,  etc.,  of  Thomas 
Storm,  Deceased,  Respondent,  v.  The  Na- 
tional Commercial  Bank  of  New  York,  Suc- 
cessor of  the  Domestic  Exchange  National 
Bank  of  New  York,  and  Ellsworth  Childs, 
Appellants.—  Judgment  affirmed,  withcosis. 
No  opinion. 

J.  Quintus  Cohen,  as  Trustee  of  the  Estate  of 

»  John  T.  Lee,  Bankrupt,  Appellant,  v.  Moiti- 
mer  H.  Wagar,  as  President  of  the  Consoli- 
dated Stock  and  Petroleum  Exchange  of 
New  York.  Respondent.—  Judgment  af- 
firmed, with  costs,  on  authority  of  87  Ap- 
pellate Division,  256. 

The  People  of  the  StAte  of  New  York  ex  rel. 
Joseph  H.  M.  McKeown,  Relator,  v.  Francis 
V.  Greene,  as  Police  Commissioner  of  the 
City  of  New  York,  Respondent.—  Writ  dis- 
missed and  proceedings  affirmed,  with 
costs.    No  opinion. 

Salomon  Landau,  as  Administrator,  etc..  of 
George  T^andau,  Deceased,  Appellant,  v.  The 
City  of  New  York,  Respondent.- Judgment 
affirmed,  with  costs.  No  opinion.  Patterson. 
J.,  dissented.  Motion  for  leave  to  ^o  to  the 
Court  of  Appeals  granted. 

William  C.  Browning,  Respondent,  v.  Benja- 
min W.  Stilwell,  Appellant.— Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

John  P.  Hale,  Jr.,  Appellant,  v.  The  City  of 
New  York,Re6pondent.— Judgment  affirmed. 
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with  costs,  on  authority  of  People  ▼.  Riehy 
86  Appellate  Dirlsion,  60. 

Annette  E.  WinebiU,  Respondent,  t.  Consoli- 
dated Qas  Company  of  New  York,  Anpellant. 
—  Judgment  and  order  afflrmed,  with  costs. 
No  opfniOD. 

David  Torter  Bindley,  Appellant,  ▼.  Jacob  A. 
Stein  and  Louis  Kom,  Respondents.— Judg- 
ment amrmed,  with  costs.    No  opinion. 

John  H.  Somers,  Respondent,  ▼.  Oscar  J. 
Qude,  Appellant.— Judf^ment  affirmed,  with 
costs.    No  opinion.  iDgraham,  J.,  dissented. 

G.  Felix  QreKory,  Respondent,  v.  D.  O.  Haynes 
&  Company,  Appellant.— Judgment  affirmed, 
with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment 
of  costs  in  this  court  and  in  the  court  below. 
No  opinion. 

Oaetano  Variano,  an  Infant,  by  Pasquale  Vari- 
ano,  his  Guardian  ad  Litem,  Respondent,  v. 
The  City  of  New  York,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

Everett  N.  Blanke,  Respondent,  t.  The  Even- 
ing Post  Publishing  Company  and  Others, 
Impleaded  with  Commercial  Advertiser 
Association  and  Others,  Apix'llants.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

W.  &  J.  Sloane,  Resix>ndent,  v.  Royal  C.  Pea- 
body,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 


Victor  Henry  Rothschild,  Appellant,  t.  Isaac 
Dreyfus,  Respondent.— Order  affirmed,  with 
ten  dollars  coats  and  disbunaementa.  No 
opinion. 

Martin  J.  Waters,  Respondent,  v.  Ralph  H 
Spencer,  Appellant— Order  affirmed,  with 
ten  dollars  costs  and  disburaemeDta.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  reL 
Robert  S.  Peterson,  Appellant,  v.  Francis  V. 
Greene,  as  Police  Commissioner  of  the  City 
of  New  York,  Respondent.—  Writ  dismiased 
and  proceedings  affirmed,  with  costs.  No 
opinion. 

In  the  Matter  of  the  Application  of  Thomas  F. 
Devine,  Appellant,  tor  an  Order  Directing 
and  Requiring  Lawrence  P.  Min^ey,  an 
Attorney,  Respondent,  to  Pay  Over  Honeyn 
Collected  by  Him  as  Attorney  for  baid 
Thomas  F.  Devine.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Archibald  A.  Hutchinson  v.  John  W.  Simpson 
and  Others.—  Motion  denied. 

Lincoln  National  Bank  v.  Carl  Fischer-Han- 
sen.— Motion  denied,  with  ten  doUara 
costs. 

Howard  Caldwell  and  Another  v.  J.  Walter 
Labarre  and  Another.  —  Motion  granted  so 
far  as  to  dismiss  appeal,  with  tea  doUara 
costs. 
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Eugene  Carley,  Appellant,  v.  Robert  Gair, 
Respondent.— Judgment  unanimously  af- 
firmed, with  costs.— Appeal  by  the  plaintiff, 
Eugene  Carley,  from  a  judgment  of  the  Su- 
preme Court  m  favor  or  the  defendant,  en- 
tered in  the  office  of  the  clerk  of  the  county 
of  KinKS  on  the  13th  day  of  February,  1902, 
dismissing  the  complaint  at  the  close  of  the 
plaintiff's  case  on  a  trial  before  the  court 
and  a  jury.— 

HiRSCHDBRO,  P.J. :  The  plaintiff  was  injured 
while  working  for  the  aefendant  at  a  ma- 
chine for  corrugating  paper.  The  machine 
was  supplied  with  three  rollers  or  cylinders, 
between   which   the  paper   passed   in   the 


process  of  corrugation.  Its  operation  was 
controlled  bv  a  lever  which,  when  pushed 
up,  cut  off  the  power,  and  starte^l  the  ma 


cnine  again  when  pushed  down.  On  the  day 
of  the  accident  the  machine  became  clogged 
and  stopped  its  motion  owing  to  the  fact  that 
too  much  paper  was  put  in,  and  while  the 
plaintiff  was  engaged  in  clearing  it  of  the 
excess  of  paper,  apparently  without  having 
first  cut  off  the  power,  it  started  suddenly, 
drew  his  hand  between  the  rollers  and  in- 
flicted the  In  iury  complained  of.  The  plain- 
tiff produced  but  one  witness  besides  him- 
self on  the  subject  of  the  operation  of  the 
machine,  and  proved  by  him  that  the  ma- 
chine was  out  of  order,  so  that  it  would 
occasionally  start  even  when  the  power  was 
cut  off.  If  tlie  plaintiff  had  made  it  cle^r 
that  the  power  had  been  cut  off  at  the  time 
of  the  accident  this  evidence  would  have  re- 

Sulred  a  submission  of  the  case  to  the  jury, 
ut  the  plaintiff's  evidence  on  this  point, 
while  somewhat  obscure,  tends  strongly  to 
the  conclusion  that  he  failed  to  stop  the 
machine  when  it  became  clogged,  and  that 
it  started  up  again  when  he  relieved  it  from 
the  tension  of  the  paper,  which  he  did  with 
his  Angers.  His  witness  testified  as  fol- 
lows: "If  the  machine  is  clogged  it  would 
stop  itself  if  it  was  enough  paper  in  there. 
In  a  stoppage  of  that  kind  the  force  of 


the  belt  could  not  overoome  it.  because  of 
the  stoppage  of  the  machine  in  that  wigr, 
because  of  the  pressure  between  the  cylin- 
ders. It  would  slip  on  the  driving  wheel 
of  the  machine  and  do  nothing.  It  waa 
apparent  to  anybodv  that  the  machine, 
as  soon  as  you  would  relieve  it,  it  would 
start  Itself  with  the  belt.  Just  as  soon  aa 
you  remove  that  paper  then  the  machine 
would  go,  because  it  hadn't  been  shut  off. 
Therefore,  if  it  got  clogged,  it  was  the  duty 
of  the  operator  to  cut  nere  and  throw  the 
wheel  — throw  this  off  and  stop  the  ma^ 
chine.  That  was  anparent  to  anybody,  00 
in  the  working  of  this  machine,  if  the 
paper  got  clogged  between  the  lower  and 
the  middle  cylinder,  or  if  it  got  clojgged 
between  the  middle  and  the  upper  cylinder 
to  such  an  extent  that  it  would  stop  the 
machine.  It  was  the  apparent  dut^  of  the 
operator  immediately  to  turn  o/T  his  potoer, 
then  he  could  work  as  long  as  he  wanted  to 
in  pulling  out  this  paper;  there  is  nothing 
about  that  machine  that  you  cannot  see  at 
once,  you  can  see  everythingj  you  can  see 
how  the  wheels  go.  This  is  about  the 
simplest  form  of  turning  on  and  off  power.'* 
The  plaintiff  in  recounting  tne  accident 
testified  as  follows:  **On  this  29tb  day  of 
May,  1900,  we  started  in  the  morning  and  I 
pulled  the  paper  to  the  roll,  and  I  let  it  go, 
and  then  the  machine  got  nearly  three- 
quarter- f^  mocAine  stopped  thcre^  the 
paper  stopped  up  in  the  roll.    Q.  You  say 

trou  had  to  stop  tne  machine  by  pushing  ttw 
ever  up?  A.  Push  her  yes,  to  stop.  Q.  Did  it 
stop  then?  A.  Yes,  this  time  it  stop  it- 
self. When  it  stopped  I  looked  in  the 
machine — the  rollers  of  the  machine — when 
it  stopped  up  with  the  paper,  and  I  tried  to 
pull  that  paper  in  the  roll.  One  roll  going 
that  way,  I  took  my  hands  to  pull  up  the 
paper.  I  saw  a  lot  of  paper  in  the  roll  stop> 
ping  her  up.  The  rolls  are  going  one  thii 
way,  and  one  the  other  way.  It  stopped 
with  a  lot  of  paper,  and  I  tried  to  dear  that 
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roll.  Then  the  machine  Btarted  itself  and 
•mashed  m/  flngen  off.  The  machine 
started  itselr.  I  did  not  pull  the  machine  or 
do  anything  to  make  It  start.  After  the 
machine  started,  as  I  have  described  it  to 
the  Jury,  my  floffers  were  caught."  On 
cross-examination  he  testified:  '^Q.  *  *  * 
After  the  paper  came  through  between  the 
first  and  second  roller  dia  you  stop  the 
machine?  A.  I  stopped  that  machine— Mr. 
MoCroBsin:  I  submit  the  witness  talks  very 
poor  English  at  best  and  should  not  be  cut 
rtgbt  off  whenever  he  tries  to  answer.  The 
court:  The  witness  has  that  difiiculty  and 
some  allowance  must  be  made.  If  you 
think  the  testimony  is  not  correct  you  may 
try  and  correct  it  on  the  re-direct.  We  must 
do  the  best  we  can.'^  Notwithstanding  this 
suggestion  of  the  court,  no  attempt  was 
made  bv  redirect  examination  or  otherwise 
to  furnish  an  explanation  of  what  the  answer 
was  to  be  which  the  plaiutifTt^  counsel  him- 
self apparently  interrupted.'  The  plaintiff 
was  afterwards  recalled  by  his  counsel  as  a 
witness,  but  no  attempt  was  made  to  prove 

S'  him  that  he  turned  the  power  off  after 
e  machine  stopped  itself  and  before  he 
attempted  to  remove  the  paper  which  had 
clogged  it.  The  plaintilT  admitted  full 
knowledge  of  the  risk  which  would  exist  in 
an  endeavor  to  clear  the  cylinders  with  his 
bare  hands  while  the  power  was  on,  and  his 
right  to  recover  was  dependent  upon  affirma- 
tive proof  that  he  did  not  negligently  incur 
that  risk  by  a  failure  to  throw  off  the  power 
,  by  the  simple  process  of  pushing  up  the 
lever  which  was  supplied  for  that  purpose. 
He  was  instructed  in  the  use  and  operation 
of  the  machine  before  he  went  to  work  upon 
it  alone,  and  he  was  told  by  his  instructor, 
to  quote  his  own  testimony,  '*  to  take  up  the 
lever  if  in  trouble,  stop,  push  it  up,  and  if  I 
want  to  start,  pull  down.^'  He  did  indeed 
testify  generally  "I  stop  that  machine  when 
I  clean  it;*'  but  he  not  only  gave  a  clear 
account  of  his  actions  when  on  the  occasion 
of  the  accident  the  machine  stopped  itself 
by  stating  that  when  it  stopped  he  tried  to 
pull  the  clogging  paper  away  without  the 
remotest  suggestion  of  first  shutting  off  the 
power,  but  throughout  the^  entire  trial  no 
question  was  asked  him  on  the  subject  of  the 
shutting  off  of  the  power  as  a  preliminary 
step  to  the  attempt  to  clean  it.  As  the  proof 
was  permitted  to  stand  the  utmost  that  can 
be  said  of  it  is  that  it  affords  room  for  a  bare 
inference  that  the  accident  was  not  due  in 
part  at  least  to  the  plaintiff^s  negligence.  It 
was  his  dut^,  however,  to  have  furnished 
clear  and  positive  proof  on  that  branch  of 
the  case,  and  his  failure  to  do  so  justifies  the 
disposition  of  the  aclion  made  at  the  trial. 
The  judgment  should  be  affirmed 
Bose  Seiierd,  Respondent,  v.  Maurice  Meyer, 
Appellant.— Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the 
event.—  Appeal  by  the  defendant,  Maurice 
Meyer,  from  a  judgment  of  the  Supreme 
Court,  entered  upon  the  verdict  of  a  jury 
In  favor  of  the  plaintiff  in  the  office 
of  the  clerk  of  the  county  of  Westches* 
ter  on  the  Gth  day  of  June,  1002,  and  also 
from  an  order  entered  in  said  office  on  the 
17th  day  of  May,  1902,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upou  the 
minutes.— 

HiBSCHBBB  <,  P.  J. :  The  purpose  of  this  action 
is  the  recovery  of  a  sum  of  money  which  the 
plaintiff  charges  the  defendant  with  negli- 
gently investing  for  her.  The  defendant  is 
an  attorney  at  law  and  was  acting  at  the 
time  of  the  investment  under  the  authority 
of  a  power  of  attorney  executed  by  the 
plaintiff.    The  investment  was  made  upon 


the  security  of  the  promissory  note  of  a 
theatrical  manager,  Oscar  Hammersteln, 
payable  on  demand,  bearing  his  wife's  In- 
dorsement, and  accompanied  with  an  assign- 
ment of  the  box  office  receipts  of  two  theatres 
in  the  borough  of  Manhattan  then  under  his 
management.  There  would  be  little,  if  any, 
difficulty  in  affirming  the  judgment  and  or- 
der if  the  verdict  rested  solely  upon  the 
character  of  the  investment,  but  the  defend- 
ant asserted  upon  the  trial  that  the  loan  was 
made  with  the  plaintiff's  knowledge  and  ex- 
press approbation,  and  that  a  written  agree- 
ment to  the  transaction  was  executed  by  her 
with  Hammerstein.  This  she  denied,  assert- 
ing that  her  signature  to  the  agreement  was 
'  forged  by  or  on  behalf  of  the  defendant,  and 
the  evidence  on  this  contention  seems  to  me 
to  so  fairly  preponderate  in  the  defendant's 
favor  that  I  am  constrained  to  the  conclusion 
that  the  verdict  was  the  result  of  some  mis- 
conception, bias  or  prejudice  on  the  part  of 
the  jury.  The  plaintiff  is  one  of  four  sisters 
for  whom  the  defendant  appears  to  have 
transacted  business  many  years  without  a 
complaint  or  cause  of  complaint  save  in  the 
present  instance.  The  business  included  the 
conduct  of  litigation  as  well  as  the  invest- 
ment of  funds,  and  it  was  established  beyond 
question  that  the  sisters  were  in  the  habit 
of  signing  each  other's  names  to  law  papers 
and  even  to  bank  checks.  The  defendant 
testified  that  Hammerstein's  application  for 
a  loan  and  the  nature  of  the  securitv  he  pro- 
posed to  furnish  were  fully  and  fairly  ex- 
plained to  the  plaintiff  by  him;  and  that  she 
agreed  to  the  loan  of  the  money  upon  con- 
dition that  a  bonus  of  $100  be  paid  by 
the  borrower,  to  which  the  borrower  as- 
sented; that  he,  the  defendant,  thereupoa 
caused  the  written  agreement  to  be  pre- 
pared, to  which  reference  has  been  made, 
embodying  the  terms  of  the  transaction, 
and  which  was  executed  by  Hammerstein 
on  October  6, 1897,  together  with  the  note  and 
the  assignment  of  the  box  office  receipts; 
that  the  agreement  eo  executed  bv  Hammer- 
stein was  handed  by  the  defendant  to  the 
Slalntiff  to  sign  in  his  office  on  the  following 
ay,  on  which  day  she  came  there  with  her 
sister  Mary  for  that  purpose;  that  it  was 
signed  with  the  plaintiff's  name  while  he  was 
engaged  in  consultation  with  another  client 
in  an  adjoining  room,  and  that  it  was  then 
delivered  to  him  by  the  plaintiff  and  re- 
mained in  his  possession  uncil  some  time  In 
the  spring  or  summer  of  1901,  when  his 
power  of  attorney  was  revoked  by  the  plain- 
tiff and  this  document  with  the  plaintiff's 
other  papers  in  his  possession  was  turned 
over  to  her  new  attorney,  her  present  coun- 
sel. The  plaintiff  and  her  sister  Mary  denied 
knowledge  of  the  agreement,  and  denied 
that  either  had  signed  the  plaintiff's  name 
to  it.  In  the  voluminous  record  of  the  trial 
may  be  found  corroborating  evidence  on 
either  side  of  the  issue  of  fact  thus  presented, 
but  the  expert  evidence  offered  established 
beyond  question  that  the  signature  of  the 
plaintiff  is  in  form  in  the  handwriting  of  her 
sister  Mary,  and  if  it  be  genuine  the  infer- 
ence is  inevitable  that  it  was  legitimately 
appended  to  the  paper  by  Mary  on  October 
7, 1897,  at  the  defendant's  office  in  the  plain- 
tiff's presence  and  with  her  sanction  and  con- 
sent. The  theory  of  the  plaintiff  upon  the 
trial  and  upon  this  appeal  is  that  the  signa- 
ture was  forged  by  the  defendant  or  in  his 
office  by  some  one  in  his  employment,  and 
that  by  mischance  an  indorsement  of  a 
check  written  by  her  sister  Mary  in  the 
plaintiff's  name,  then  in  the  defendant's  pos- 
session, was  used  in  making  the  necessary 
simulation.    There  is  no  doubt  that  checks 
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with  iDdoraements  of  the  plaintiff's  name  so 
made  by  her  sister  were  at  that  time  amon^ 
the  papers  ta  the  defendant's  possession, 
and  In  this  connection  the  evidence  iriven  at 
the  trial  by  Mary  on  the  subject  of  ner  use 
of  the  plaintiff's  name  is  of  some  siicnifl- 
cance  as  bearing  upon  the  value  to  be  at- 
tached to  her  denial  of  the  genuineness  of 
the  signature  in  question.  ''  By  Mr.  Haff : 
Q.  Did  you  ever  sign  checks  for  Rose  Sei- 
ferd;  did  you  ever  sign  Rose  Seiferd  to 
checks?  A.  No,  sir;  not  to  checks.  By  the 
Court:  Q.  To  anything  f  A.  No^  Hr ;  she 
does  her  own  writing.  Q.  Did  you  ever  sign 
her  name  to  anything  f  A.  JVb,  air  ;  never 
did.  No  occasion  to  do  it.  By  Hr.  Scheuer- 
man:  •  ♦  •  Q.  Now,  don't  you  know; 
haven't  you  at  some  time  or  other,  indorsed 
Rose's  name  to  a  check  that  has  been  given 
to  your  A.  No^sir.  9.  Or  receipt  or  letter, 
or  anything  of  that  kmd,  indorsement  on  a 
bond?  A.  No,  sir.  •  •  •  Q.  •  •  ♦ 
Now,  don't  you  think  you  have  Indorsed 
checks  in  the  name  of  Hose  Seiferd,  possi- 
bly ?  A.  Well,  that  may  —  •  •  *  Q. 
Haven't  you  cashed  checks  for  her  where 
you  have  taken  the  check  and  given  her  the 
money,  and  then  indorsed  her  name?  A. 
That  may  hai^  been  years  ago.  Q.  That  is 
what  I  am  speaking  of.  Now,  take  in  1897, 
don't  you  thinlc  possibly  that  in  1807,  you  may 
have  signed  her  name  to  a  check  ?  A.  Oh,  I 
may  have,  certainly."**  The  plaintiff's  coun- 
sel asserts  in  the  brief  presented  in  this  ap- 
peal that  the  probability  is  that  the  signature 
of  the  plaintiff  to  the  agreement  was  written 
by  one  of  the  defendant's  clerks.  The 
counsel  was  himself  a  clerk  in  the  defend- 
ant's employment  at  the  time  of  the  oc- 
currence, and  he  testifled  at  the  trial  that 
the  defendant  asked  him  to  sign  the  plain- 
tiff's name  to  the  agreement,  but  that  he 
refused  to  do  so,  not  that  he  was  asked  to 
Imitate  her  signature,  but  that  the  defend- 
ant claimed  the  right  to  sign  the  name  by 
virtue  of  the  power  of  attorney  which  he 
held,  and  the  witness  based  his  refusal 
upon  the  assertion  that  such  a  power  could 
not  be  delegated.  The  amount  of  the  loan, 
exclusive  of  the  bonus,  was  S2.000.  Ham- 
merstein  failed  soon  after  the  loan  was 
made,  but  payments  have  been  made  by 
him  from  time  to  time,  amounting  in  tJl  to 
$700,  and  the  money  has  been  turned  over  to 
the  plaintiff  by  the  defendant.  The  money 
loaned  was  obtained  from  two  mortgages 
belonging  to  the  plaintiff  which  were  paid 
off  in  the  fall  of  1807,  and  in  the  monthly 
statement  which  was  rendered  by  the  de- 
fendant to  the  plaintiff  under  date  of  No- 
vember 1,  1897.  he  charges  himself  with  the 
amount  of  these  mortgages  and  distinctly 
credits  himself  with  the  amount  of  the  loan 
in  question  as  *'Cash,  loaned  Oscar  Ham- 
merstein,  on  note  and  agreements  It  thus 
beoofnes  a  settled  fact  in  the  case  that  the 

filaintiff  knew  of  the  loan  on  November  1, 
897,  and  that  it  was  made  on  a  note  and 
agreement,  but  she  claims  that  she  under- 
stood that  the  words  '*  note  and  agreement '' 
meant  that  the  money  was  loaned  upon  a 
mortgage.  Why  she  so  understood  she  does 
not  explain.  Indeed,  she  testifled  that  the 
defendant's  authority  was  expressly  limited 
to  the  investment  of  her  money  upon  bond 
and  mortgage,  but  several  circumstances 
tend  to  greatly  weaken  the  force  of  her 
claim  in  tnis  regard.  The  power  of  attorney 
contains  no  such  limitation:  the  verified 
complaint  alleges  that  the  defendant  under 
the  authority  conferred  by  the  power  of 
attorney  "invested  by  way  of  mortgage 
and  otherwise  ail  her  money  and  property; " 
and  it  appears  that  on  many  occasions  ner 


money  was  Invested  by  the  defendant  upon 
promissory  notes  witn  her  knowledge  and 
concurrence.  The  plaintiff's  counsel  left 
the  defendant's  office  and  employment  in 
November,  1900.  The  defendant  says  he  was 
discharged.  The  counsel  says  he  left  volun- 
torily.  In  Aoril  following  the  plaintiff  de- 
cided to  change  her  attorneys,  and  she 
accordingly  caused  a  written  notice  to  that 
effect  to  be  served  upon  the  defendant 
revoking  his  power  of  attorney  and  direct- 
ing him  to  turn  over  to  her  new  attorney  all 
her  papers  and  documents,  agreeably  to 
which  direction  as  I  have  said  the  Hamroer- 
steln  agreement  was  shortly  afterwards 
delivered  with  other  papers  by  the  defend- 
ant to  the  plaintiff's  counsel.  The  weight  of 
evidence  Is  with  the  defendant  on  the  main 
issue,  irrespective  of  the  positive  testimony 
on  either  side,  because  it  is  difficult  to  ac- 
cept the  plaintiff's  theory  that  the  agree- 
ment was  forged  in  the  manner  in  which  she 
contends  that  it  was.  The  theory  reuuires 
credence  to  be  given  to  several  uolikeiy 
things.  That  a  professional  man  of  good 
reputation  who  had  for  many  yearn 
without  wrongdoing  transacted  business 
with  a  client  Involving  the  annual  hand- 
ling and  investment  of  thousands  of  dol- 
lars should  conceive  the  idea  of  commit- 
ting a  heinous  and  wholly  unnecessary 
crime  without  apparent,  adequate  motive; 
that  he  should  assign  to  a  clerk  having  no 
motive  whatever  such  as  commonly  may  be 
assumed  to  lniH>ire  criminals  the  task  of 
committing  the  crime  in  his  service,  and 
that  such  task  should  be  unhesitatingiy  un- 
dertaken; that  he  should  permit  tbis  crime 
to  be  so  bungingly  done  that  for  the  purpose 
of  forgery  an  undoubtedly  genuine  signa- 
ture annexed  to  the  power  of  attorney  in 
his  possession  should  be  overlooked  and  one 
heedlessly  selected  which  had  not  been  writr 
ten  by  the  person  whose  name  was  to  be 
forged;  that  immediately  upon  the  consum- 
mation of  the  crime  he  should  serve  upon 
the  victim  what  must  be  regarded  as  the 
equivalent  of  written  notice  of  its  commis- 
sion; and  that  upon  demand  be  should  de- 
liver the  evidence  of  the  crime  to  her  covn- 
sel,  known  to  him  to  be  Inimical  and  possibly 
cognizant  of  the  crime  because  he  had  been 
asked  to  some  extent  at  least  to  participate 
in  the  transaction;  these  and  other  matters 
connected  with  them  are  surely  calculated 
to  challenge  credulity  and  certainly  require 
strong  and  convincing  evidence  to  justify 
their  acceptance  as  the  truth.  The  alterna- 
tive involves  no  necessary  suggestion  of  per- 
jury on  the  part  of  either  the  plaintiff  or  ner 
sister  Mary.  80  many  years  have  elapsed 
since  the  investment  that  they  might  easily 
persuade  themselves  that  the  disastrous  loan 
was  made  without  their  knowledge,  the 
more  readily  since  the  principal  party  did 
not  sign  the  agreement.  An  honest  mistake 
in  the  giving  of  their  testimony  is  quite 
within  the  possibilities.  Nor  is  ft  intended 
in  this  opinion  to  decide  that  they  are  wn»g 
in  fsct  and  that  the  agreement  was  exe- 
cuted with  their  knowledge.  The  decision 
of  that  question  must  of  course  rest  finally 
with  a  Jury,  which  Is  both  the  constitutional 
and  the  best  tribunal  for  its  determination. 
But  in  view  of  the  gravity  of  the  accusation 
made  against  the  defendant,  the  contradic- 
tory nature  of  some  of  the  evidepce,  the 
improbabilities  which  have  been  pointed 
out,  and  other  features  of  the  case  which  it 
is  not  deemed  necessary  to  comment  on  in 
detail,  I  conclude  that  a  new  trial  should 
be  granted  in  the  interests  of  Justice.  The 
judgment  and  order  should  be  reversed.  AB 
concurred. 
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I>eiiiii8  E.  Norton  and  Patrick  Gtorman,  Appel- 
lants, ▼.  Thomas  M.  Farley,  Respondent.— 
Judgment  of  the  Municipal  Oourt  reversed 
and  new  trial  ordered,  costs  to  abide  the 
«Tent.— Appeal  bv  the  plain  Uffs,  Dennis  E. 
Norton  and  Patrick  Oorman,  from  a  iadg- 
ment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of 
the  defendant,  entered  on  the  25th  day  of 
NoTember,  1908.  dismissing  the  complaint.— 
HinacHBBRO,  P.  J.:  The  dismissal  of  the  com- 
plaint was  at  the  close  of  the  plaintiffs'  case, 
not  upon  the  merits,  but  for  failure  of  proof. 
I  tbinic  the  Justice  took  too  narrow  a  view  of 
the  plaintiffs'  evidence.  The  action  appears 
to  have  been  brought  to  recover  an  alleged 
balance  of  $191J85  on  a  bill  for  services  per- 
formed in  the  sum  of  f640.8S,  on  which  the 
defendant  paid  the  plalntlflrs  $449.10  before 
the  commencement  of  the  action.  It  appears 
by  the  evidence  that  the  services  in  question 
oonsisted  of  the  furnishing  by  the  piaintilfs 
to  the  defendant  of  a  certain  number  of 
trucks  and  a  certain  number  of  laborers  by 
the  day,  to  be  used  by  the  defendant  in  the 
performance  of  contract  work  in  which  he 
was  then  engaged.  The  answer  comprises  a 
general  denial,  and  as  an  additional  defense 
that  the  payment  of  the  f449.10  was  in  com- 
promise of^the  plaintifTs'  claim  of  $640.85, 
and  in  accord  and  satisfaction.  The  parties 
stipulated  that  the  plaintiffs  might  put  in 
erfdence  their  bill  of  particulars  m  support 
of  their  daim,  and  it  was  aooordinglv  offered 
and  received  without  objection.  It  ia  not 
returned,  and  this  court  has  no  knowledge 
of  the  items  contained  in  It,  but  it  may  be 
properly  assumed  from  the  oral  proof  that 
the  items  amount  to  the  sum  of  $640.85,  and 
consist  of  charges  by  the  day  for  trucks  and 
laborers  furnished  by  the  plaintiffs  to  the 
defendant,  and  used  by  him  in  the  perform- 
ance of  his  contract.  It  did  appear  on  the 
crofls-examination  of  the  plaintiffs'  witness. 
the  appellant  Dennis  E.  Norton,  that  he  did 
not  personally  know  that  the  trucks  and 
laborers  reroalned  each  day  in  the  service  of 
the  defendant  after  they  were  so  furnished, 
for  he  was  only  at  the  work  from  a  half  an 
hour  to  an  hour  and  a  half  dally.  In  view  of 
the  apparent  nature  of  the  claim  this  want 
of  knowledge  is  of  no  significance,  but  there 
are  other  details  in  respect  to  which  his 
knowledge  was  hearsay,  and  which  might 
have  been  fatal  had  the  case  been  tried  in 
the  usual  way  without  a  stipulation  to  save 
time  by  the  reception  of  mformal  proof.  It 
did  appear,  however,  that  the  bill  rendered 
to  the  defendant  was  an  exact  copy  of  the 
bill  of  particulars;  that  the  defendant  made 
no  objection  to  it,  and  promised  to  pay  it  If 
time  were  allowed  him.  In  the  circum- 
stances, the  evidence  was  prima  facie  suf- 
ficient to  establish  the  plaintiffs'  claim.  The 
judgment  should  accordingly  be  reversed. 
All  concurred. 
Andrew  F.  Jayne,  Appellant,  v.  Mary  F. 
Brown.  Respondent.  —  Judgment  affirmed, 
with  costs,  on  the  opinion  of  Mr.  Justice 
Wilmot  M.  Smith  at  Special  Term.  All  con- 
curred. The  following  is  the  opinion  of  Mr. 
Justice  Wilmot  M.  Smith  handed  down  at 
Special  Term: 

BnTB,  J.:  The  plaintiff  has  failed  to  estab- 
lish to  my  satisfaction  that  there  was  any 
agreement  or  understanding  between  him- 
self and  daughter,  either  ezpreHs  or  implied, 
that  she  should  convey  the  prooerty  in  ques- 
tion to  him  upon  his  request.  No  witnesses 
were  present  when  the  alleged  agreement 
was  made,  and  the  denial  or  the  defendant 
that  said  agreement  was  made  is  quite  as 
credible  as  the  testimony  of  the  pUintiff, 
and  more  thoroughly  and  satisfactorily  cor- 


roborated by  the  conceded  facts  In  the  c 

If  such  oral  agreement  was  made  it  contra- 
venes the  Statute  of  Frauds  and  will  not  be 
enforced  by  a  court  of  equity  unless  the  fail- 
ure to  do  so  would  work  fraud  upon  the 
plaintiff.  Both  in  a  legal  and  moral  sense 
the  equities  of  the  case  are  with  the  defend- 
ant. The  plaintiff  formerly  bad  title  to  the 
Eroperty,  but  suffered  it  to  bwome  so 
eavily  incumbered  that  it  was  foreclosed 
and  the  title  became  vested  in  the  mort- 
gagee, the  Mutual  Life  Insurance  Company 
of  New  York.  I  am  satisfied  that  had  it 
not  been  for  the  personal  efforts  of  the  de- 
fendant she  wouia  not  have  obtained  title  to 
the  property.  The  plaintiff  furnished  $400 
of  the  purchase  money,  but  it  was  the  pro- 
ceeds of  property,  the  title  to  which  was  in 
the  defendant,  and  there  is  nothing  in  the 
case  from  which  it  may  be  determined  that 
the  title  to  that  property  became  vested  in 
her  under  such  circumstances  that  the  plain- 
tiff bad  any  legal  claim  upon  the  proceeds  of 
its  sale.  The  $400  was  not  sufficient  and  the 
defendant  secured  a  loan  upon  her  per- 
sonal bond  and  a  second  mortgage  from  Mr. 
Dutcher.  The  plaintiff  had  also  solicited  a 
loan  from  Mr.  Dutcher,  but  it  is  apparent 
from  the  testimonv  that  had  it  not  l>een  for 
the  defendant  the  loan  would  not  have  been 
made  by  him.  The  plaintiff  parted  with 
nothing  upon  the  faith  of  this  alleged  agree- 
ment, and  incurred  no  personal  obligation. 
It  is  apparent  that  since  the  defendant  took 
the  title  and  went  into  possession  she  has 
consistently  used  and  claimed  the  property 
as  her  own.  She  has  sold  portions  of  it  with- 
out consultation  with  the  plaintiff;  has  kept 
it  up  and  paid  the  taxes  and  interest,  and 
with  true  filial  spirit  has  maintained  her 
father  and  mother  on  the  premises.  The 
property  has  increased  In  value  since  she 
took  title  thereto  and  that  probably  fur- 
nishes an  explanation  for  the  cause  of  this 
litigation.  Under  all  the  circumstances  of 
the  case  to  now  deprive  the  defendant  of  the 
proper^  would  work  a  grave  injustice  to 
her,  ana  I  decide  that  the  complaint  must 
be  dismissed  upon  the  merits,  with  costs. 

John  Higgins,  Respondent,  v.  Sarah  C.  Powell 
and  Others,  Appellants.  Impleaded  with 
Others.— Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Lottie  Crocker,  Appellant,  v.  The  Brooklyn 
Heights  Railroad  Company.  Respondent.— 
Order  affirmed,  with  costs.  No  opinion.  All 
concurred. 

Patrick  Donahue,  Respondent,  v.  Daniel 
Keeshan  and  Another,  Appellants.—  Motion 
for  leave  to  go  to  the  Court  of  Appeals 
granted,  and  question  certified. 

Edward  Seemann,  Respondent,  v.  Central 
Brewing  Company,  Appellant.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

John  Noon,  Respondent,  v.  Sarah  Croghan. 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion.  All 
concurred. 

Charles  J.  Warren,  Respondent,  v.  James 
Stikeman  and  Harry  L.  Stratton,  Appellants. 
—  Judgment  of  the  Municipal  Court  af- 
firmed, with  costs.  No  opinion.  AH  con- 
curred. 

Charles  Goldstein  and  Aaron  Zelenko,  Appel- 
lants, V.  Josephine  Mentrup,  Respondent.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.    No  opinion.    All  concurred. 

Mary  A.  Meiggs,  Appellant,  v.  Raymond  Hoag- 
land.  Respondent.—  Judgment  affirmed, 
with  costs.    No  opinion.    All  concurred. 

Nicholas  Smith,  by  his  Guardian  ad  Litem, 
Catherine  Smith,  Respondent,  t.  Jose  Berre 
King  and  George  R.  King,  Appellants.-- 
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Judgment  and  order  uoanimoualy  affirmed, 
with  costs.    No  opinioD. 

Miohael  J.  Crooio,  Appellant,  t.  Rosalia  Kas- 
ten,  AespondeDt.— Judgment  of  the  Mu- 
nicipal Oourt  afflrmed,  with  costs.  No 
opinion.    All  concurred. 

Phfllp  Schneider,  Respondent,  t.  Hlffh  Ground 
Dairy  Company,  Appellant.— Jua^^ment  of 
file  Municipal  Court  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Frank  Jarvis,  Respondent,  t.  High  Ground 
Dairy  Company,  Appellant.— Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Michael  J.  Bartley,  Respondent,  t.  Patrick  J. 
Walsh,  Appellant.—  Judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Julia  E.  Eldert,  Respondent,  ▼.  William  B. 
Stewart  and  Mary  G.  Stewart,  Appellants.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.    No  opinion.    All  concurred . 

The  Ptfople  of  the  State  of  New  York,  Respond- 
ent, ▼.  Charles  H.  Dahl,  Appellant.— Judg- 
ment of  oonyiction  affirmea.  No  opinion. 
All  concurred . 

John  J.  Barry,  Respondent,  ▼.  Village  of  Port 
Jervis,  Appellant.  —  Judgment  and  order 
unanimously  affirmed,  with  costs,  on  argu- 
ment, with  leave  to  the  appellant  to  appeal 
to  the  Court  of  Appeals,  if  so  advised. 

In  the  Matter  of  the  Application  of  Arthur 
Leon  Webb  for  Admission  to  the  Bar.— Appli- 
cation granted. 

William  J.  Hamilton,  Respondent,  ▼.  Paulding 
Farnham,  Appellant.— Judgment  affirmed, 
with  costs.    No  opinion.    All  concurred. 

Maria  Hibbites,  as  Administratrix,  etc,  of 
Roderick  Hibbites,  Deceased,  Appellant,  ▼. 
The  Brooklyn  Heights  Railroad  Company, 
Re8|;>ondent.— Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

Boooo  Marino,  Respondent,  t.  Interurban 
Street  Railway  Company,  Appellant.— Judg- 
ment of  the  Municipal  Court  unanimously 
affirmed,  with  costs.    No  opinion. 

Helen  Huberand  Others,  Appellants,  ▼.  Frank- 
lin B.  Case,  Jr.,  and  Others,  Defendants. 
William  H.  D'Esterre,  Purchaser,  Respond- 
ent. (Motion  No.  1.)— Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  on  opin- 
ion of  HuJber  v.  Ccue  (ante,  p.  479).  All 
concurred. 

Martin  C.  Dreher,  Respondent,  ▼.  Gloversviile 
Felt  Company,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.    All  concurred, 

Thomas  Brady  and  William  Hauptmann,  Ap- 

K Hants,  ▼.  Anna  E.  Lyon  and  Lillian  V. 
rker.  Respondents.— Judgment  so  far  as 
appealed  from  and  order  granting  extra 
allowance,  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  All 
concurred . 

Rosetta  Corn,  Respondent,  ▼.  Julia  Levy  and 
William  Hyams,  as  Executors,  etc.,  of  Philip 
Levy,  Deceased.  Appellants.— Interlocutory 
Judgment  reversed,  with  costs,  and  plaintiff's 
demurrer  to  the  second  separate  defense 
overruled,  with  costs.  Opinion  by  Bartlett, 
J.*    All  concurred. 

In  the  Matter  of  the  Probate  of  the  Will  of 
Robert  E.  Hopkins,  Deceased.  Fanny  W. 
Hopkins,  Appellant;  Robert  E.  Hopkins,  Jr., 
Respondent.  —  Order  of  the  Surrogate's 
Court  of  Westchester  county  affirmed, 
with  ten  dollars  costs  and  disbursements. 
Opinion  by  Bartlett,  J.*   All  concurred. 

Francis  P.  Martin,  Respondent,  v.  Ambrose  A. 
Gavigan  Company  and  the  Dominican  Con- 


vent of  Our  lAdy  of  the  Rosary,  Appellants. 
—Appeal  dismissed,  with  costs. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn Bar  Association  to  Punish  Benjamin  E. 
valentine,  an  Attorney.-  We  think  that  a 
further  investlgatloo  by  this  court  of  the 
first  charge  against  the  respondent  should 
be  deferred  until  the  criminal  prosecution 
in  Nassau  county  Involving  thai  charge  is 
terminated.  iRochester  Bar  A$9ociation  v. 
Dorthy,  16S  N.  Y.  606.)  As  to  the  other 
charges  in  thisjprooeeding,  a  reference  will 
be  ordered  to  Honorable  James  Troy,  under 
section  66  of  the  Code  of  Civil  Procedure. 

Zachariah  T.  Allison,  Respondent,  v.  The  Long 
Clove  Trap  Rock  Company,  Appellants- 
Motion  denied. 

The  People  of  the  State  of  New  York  ex  rd. 
Minnie  R.  Masten,  Respondent,  v.  WUUam 
H.  Maxwell,  as  City  Superintendent  of 
Schools  of  the  City  of  New  York,  Appellant.— 
Motion  granted  and  reargument  oniered  for 
Friday,  April  88,  \WA. 

Charles  Stelnacker,  Respondent,  v.  The  HiUs 
Brothers  Company,  Appellant.—  Motion  de- 
nied. 

William  J.  Fitzpatrick,  Respondent,  v.  Patrick 
Fox  and  Catherine  Fox,  AppellanU.— Mo- 
tion granted  and  order  rssettled. 

The  People  of  the  State  of  New  York  ex  rd. 
William  F.  McCabe  and  Another.  Relators, 
Respondents,  v.  Charles  A.  Matthies  and 
Others,  Respondents,  Appellants.- Motion 
denied. 

The  McCall  Company,  Appellant,  v.  John  B. 
Eagan.  Respondent.—  Motion  denied. 

Peter  Quinn,  Respondent,  v.  The  Brooklyn 
Helghto  Railrosd  Company,  AppellanL— 
Motion  denied. 

George  E.  Jones,  Respondent,  v.  The  Brook- 
Ivn  Heights  Railroad  Company,  Appellant. 
Athalia  Jones,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.—  we 
do  not  consider  that  the  determination  of 
the  appeals  from  the  orders  in  these  cases 
affects  the  question  which  It  is  suggested  in 
the  moving  papers  was  raised  and  determined 
upon  the  trials  of  the  cases  as  to  the  admis- 
sibility of  the  release  as  evidence  upon  the 
measure  of  damages;  and  these  motions  are, 
therefore,  denied. 

Robert  Lawson,  Respondent,  t.  William  Mc- 
Murtrie  Speer,  Appellant.—  Motion  denied. 

Frank  Chvatal,  Respondent,  v.  V.  J.  Hedden 
&  Sons  Company,  AppelUnt.—  Motion 
denied. 

Hamilton  J.  Davis,  Appellant,  v.  Clementine  M. 
Silverman,  Respondent.—  Motion  denied. 

In  the  Matter  of  the  Voluntary  Dissolution  of 
Malcom  Brewing  Company.  In  re  Henrv 
Doscher,  Creditor,  Appellant.—  Motion 
denied. 

Genie  H.  Campbell,  Respondent,  v.  Albert 
Friedlander  and  Others,  Appellanta.— 
Motion  denied. 

Conrad  Wolpers.  Jr ,  an  Infant,  by  his  Guar- 
dian ad  Litem,  Conrad  Wolpers,  Respondent) 
V.  New  York  and  Que^^ns  Electric  Light  and 
Power  Company,  Appellant.—  MoUon  denied. 

Frank  L.  Magar,  Appellant,  v.  Stoddard  Ham- 
mond and  Edward  Tompkins,  Respondents. 
—  Order  modified  so  as  to  allow  the  plaintiff 
the  fees  for  the  term  in  January,  HK»,  of  the 
witnesses  Vandemark.  Tuthill.  Ingraham, 
Wood,  Rampe,  Fitzgerald,  Holt,  Vaughn, 
Hartig,  Johnston  and  Dougherty,  and  as 
modified  affirmed,  without  costs.  No 
opinion.    All  concurred. 

Harvey  Medical  College,  Respoudent.  v.  Frsd 
C.  Cocheu,  Appellant.—  Judgment  revemd 


♦  A  motion  for  reargument  having  been  made,  this  opinion  is  withheld  from  publication. 
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and  new  trial  granted,  costs  to  abide  the  | 
ereot,  for  error  in  ruling  in  the  exclusion  of 
evidence  at  folios  46  to  48  inclusive  in  the 
printed  case  on  appecU.    All  concurred. 

Laura  A.  Haack,  Appellant,  ▼.  The  Brooklyn 
Labor  I^oeura  Association  and  Others,  Re- 
spondents.-Judgment  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event,  on 
the  opinion  in  HoMck  v.  Brooklyn  Labor 
Ljfceum  A»an.  {ante^  p.  491).    All  concurred. 

Nettle  Butler,  Respondent,  v.  Michigan  Mu- 
tual Life  Insurance  Company,  Appellant- 
Judgment  and  order  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Mark  C.  Meagher,  Appellant,  v.  Oliver  Lyman 
Tunis  and  Julia  B.  Tunis,  Respondents.— 
Interlocutory  judgment  affirmed,  with  costs, 
on  the  authority  of  Gilbert  v.  York  (111  N.  Y. 
544).    All  concurred. 

In  the  Matter  of  Catherine  Bringolf.— Judg- 
ment affirmed  by  default,  witu  costs.  All 
concurred. 

William  O.  Miles,  Respondent,  v.  Francis  H. 
Len^ett  &  Company,  Appellant.—  Judgment 
of  the  Municipal  Court  affirmed  by  default, 
with  costs.    All  concurred. 

Rudolph  T.  Sibbern,  Af>rent.  Respondent,  v. 
Harry  Reisner,  Appellant.— Judgment  of 
the  Municipal  Court  affirmed  by  default, 
with  costs.    All  concurred. 

Charles  H.  Hutwelkers  and  Others,  Respond- 
ents, V.  Samuel  L.  Brack  and  Mendel  Schul- 
man.  Appellants.— Judgment  of  the  Munici- 
pal Court  affirmed  by  default,  with  costs. 
All  concurred. 

Ellen  C.  Osborn,  Respondent,  v.  Howard  J.  M. 
Cardexa  and  Others,  Appellants.— Motion 
granted  and  order  resettlea. 

In  the  Matter  of  Acquiring  Title  to  Church 
Avenue,  from  Flatbush  Avenue  to. Brooklyn 
Avenue,  Twenty-ninth  Ward,  Borough  of 
Brooklyn.— Motion  granted  and  order 
resettled. 

David  I.  Hoage,  Respondent,  v.  Frank  E. 
Linn,  Appellant — Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs.  No 
opinion.    All  concurred. 

Hyman  Sussman  and  Alexander  Sussman,  etc., 
Appellants,  v.  Samuel  L>sfer,  Respondent.— 
Judgment  of  the  Municipal  Court  affirmed, 
with  costs.    No  opinion.    AH  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
David  H.  Burnett  and  Another,  v.  Willis  D. 
Van  Brunt,  President,  and  Henry  H.  Post 
and  Other:).  Trustees,  etc.  The  People  of 
the  State  of  New  York  ex  rel.  Mary  A.  Van 
Alien  and  Another  v.  Willis  D.  Van  Brant, 
President,  and  Henry  H.  Post  and  Others, 
Trustees,  etc.-  Motions  denied  on  condition 
that  the  relators  print  and  prepare  the 
papers  so  that  these  matters  may  be  argued 
at  the  next  term  of  this  court. 

Frederick  Dinger,  Plaintiff,  v.  The  City  of 
New  York,  Defendant.  August  Dinger  and 
Josephine  Dinger,  Plaintiffs,  v.  The  City  of 
New  York,  Defendant.—  Motion  to  dismiss 
the  appeals  denied  on  condition  that  the  de- 
fendant be  prepared  to  argue  the  cases  at 
the  next  term  of  this  court  and  pay  ten  dol- 
lars costs  in  each  case.  Cases  ordered  on 
the  next  calendar  on  compliance  with  this 
stipulation. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn Bar  Association  to  Punish  Eugene  R. 
Havne,  an  Attorney.—  Order  of  reference  to 
Willlain  Watson,  Esq.,  under  section  68  of  the 
Code  of  Civil  Procedure. 

In  the  Matter  of  the  Application  of  Franz  J. 
Torek,  Respondent,  for  the  Examination  of 
Patrick  M.  Hannigan,  Appellant.— Motion 
denied,  with  ten  dollars  coats. 

James  Ooote,  as  Administrator,  etc..  Appel- 
lant, V.  The  Wllliamsburgh  Savings  Bank 
aod  Another,  Respondents.—  Motion  denied. 


Margaret  Rooney,  Respondent,  v.  Martin  R. 
Bodkin  and  Others,  Appellants.— Motion 
irranted  and  order  resettled. 

William  Jewell,  Respondent,  v.  City  of  Mount 
Vernon,  Appellant.—  Motion  for  reargument 
denied,  with  ten  dollars  costs. 

John  J.  Boston,  Respondent,  ▼.  Abraham 
Abraham  and  Others,  Appellants.— Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  and  proceedings  stayed  for  ten  days 
to  enable  appellants  to  make  application  to 
a  Judge  of  that  court  if  so  advised. 

Eliza  C.  Pardington,  Respondent,  V.  Abraham 
Abraham  and  Others,  Appellants.— Motion 
granted  and  order  signed. 

Matilda  Nelson,  as  Aaminlstratrix,  etc.,  Re* 
spondent,  v.  William  Young,  Impleade<l,  etc.. 
Appellant.— Motion  for  reargument  denied, 
witn  ten  dollars  costs.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied,  with- 
out costs. 

Marietta  Plum,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Mo- 
tion for  reargument  denied,  with  ten  dollarn 
costs.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  costs. 

Anson  Cassavoy,  Respondent,  v.  William  J>. 
Pattison.  Appellant.— Motion  for  reargu- 
ment denied,  with  ten  dollars  costs.  (See 
Cas8  V.  Shewmariy  61  Hun,  472.) 

Thomas  A.  Ennis  and  Another,  Respondents, 
V.  Maurice  Untermver,  Appellant.  -Motion 
for  reargument  denied,  with  ten  dollars  costs. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  costs. 

Thomas  M-  Delaney  and  Another,  Appellants, 
V.  Garret  A.  Bouse,  Respondent.— Motion  for 
reargument  denied,  with  ten  dollars  costs. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  costs. 

Lottie  Crocker,  Appellant,  v.  The  Brooklyn 
Heights  Railroad  Compamy,  Respondent. - 
Motion  to  resettle  order  granted,  except  so 
far  as  the  proposed  amendment  requires 
costs  of  the  appeal  to  be  paid. 

Qeorge  W.  Ray,  Appellant,  v.  James  Mahoney, 
Respondent.— Motion  denied,  with  ten  dollars 
costs. 

Joseph  Clarke,  as  Administrator,  etc.,  of  Anne 
Clarke,  Deceased,  Respondent,  v.  Elizabeth 
B.  Welsh,  Appellant.— Motion  denied. 

James  D.  Roman,  Appellant,  v.  Edmund  K. 
Taylor,  Respondent.  —  Motion  for  reargu- 
ment denied,  with  ten  dollars  costs. 

Charles  J.  Warren,  Respondent,  v.  James  H. 
Stikeman  and  Another.  Appellants.— Motion 
for  reargument  denied,  with  ten  dollars 
costs. 

Thomas  Fitzpatrick,  Respondent,  v.  James 
Butler,  Appellant. -Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opin- 
ion.   All  concurred. 

Peter  De  Witt,  Respondent,  v.  Lawyers'  Ad- 
veriising  Company,  Appellant.— Order  af- 
firmed on  argument,  with  ten  dollars  costs 
and  disbursements.    All  concurred. 

Charles  F.  Darlington  and  John  S.  Jenkins, 
Respondents,  v.  William  T.  Washburn  and 
Emma  J.  Richardson,  Appellants. —Order 
affirmed  on  argument,  with  ten  dollars  costs 
and  disbursements.     All  concurred. 

Frank  Selden,  Appellant,  v.  Hyman  Epstein, 
Respondent,  Impleaded,  with  Another.—  Or- 
der affirmed  on  argument,  with  f^*n  dollars 
costs  and  disbursements.     All  concurred. 

In  the  Matter  of  the  Application  of  the  Praden- 
tial  Insurance  Company  of  America  for  a 
Writ  of  Mandamus  Against  the  Hon.  William 
J.  Gaynor,  one  of  the  Justices  of  the  Su- 

Sreme  Court,  to  Compel  Hira  to  Settle  and 
ign  a  Case  on  Appeal,  etc.—  This  applica- 
tion must  be  denied  on  the  ground  that  the 
case  on  appeal,  alleged  to  have  been  pre- 
sented to  Mr.  Justice  Oaynor  for  signature, 
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under  rule  85  of  the  Qeoeral  Rules  of  Prao> 

tlce,  did  not  set  out  the  exhibits  or  the  sub* 

stance  thereof.     An  appellant  cannot    be 

required  to  print  the  case  on  appeal  as  cor- 
rected and  settled   by  the  trial  Judge  to 

entitle  him  to  have  it  signed  acd  ordered  on 

file:  but  if  it  includes  any  exhibits  the  sub- 
stance thereof  must  be  stated  in  the  case  or 

the  exhibits  must  be  set  out  in  tuU,  if  the 

trial  Judge  so  direct.    It  is  apparent  from 

the  iitatement  of  Mr.  Justice  Gay  nor,  in  an- 
swer to  the  motion  arising  upon  the  order  to 

show  cause  herein,  that  he  is  entirely  willing 

to  sign  and  order  on  flle  a  manuscript  or 

typewritten  case  prepared   in   accordance 

wfth  his  corrections,  if  it  contains  such  ex- 
hibits. We  have  no  doubt  that  the  appellant, 

upon  complying  with  this  requirement,  can 

obtain  from  him  the  desired  signature  and 

order,  under  rule  85  of  the  General  Rules  of 

Practice. 
In  the  Matter  of  Peter  J.  Elting,  as  Trustee, 

etc.,  of  Abilah  Curtiss,  Deceased.  — Motion 

granted  and  order  resettled,  so  as  to  provide 

that  the  costs  of  the  appeal  be  paid  to  the 

trustee  out  of  the  undivided  principal  of  the 

trust  fund  now  held  by  him. 
Rosetta  Com,  Respondent,  v.  Julia  Levy  and 

William     Hyams,    as    Executors,  etc.,   of 

Philip  Levy,  Deceased,  Appellants  —  Motion 


for  reargument  granted,  and  case  set  down 
for  argument  on  June  1, 190i. 

In  tlie  Matter  of  the  Probata  of  the  Wfll  of 
Robert  E.  Hopkins,  Deceased.—  Motion  for 
reargument  granted,  and  case  set  down  for 
argument  on  May  81, 1901 

Joseph  Straub,  Respondent,  t.  Metropolitan 
Street  Railway  Comoany,  Aopellant.—  Judg- 
ment and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  unless 
within  twenty  days  plaintiff  stipulate  to 
reduce  recovery  of  damages  totnesom  of 
$760,  and  extra  allowance  proportionately,  in 
which  case  the  judgment  and  order  as  modi- 
fled  are  unanimously  affirmed,  without  costs 
of  this  appeal  to  either  party.    No  opinion 

The  People  of  the  State  of  New  York  ex  rel. 
William  F.  McCabe  and  John  Duffy,  Relators, 
Respondents,  v.  Charles  A.  Matthies  and 
Others,  etc.,  Respondents,  Appellanta. - 
Motion  granted.  * 

Thomas  M.  Reed,  Respondent,  v.  New  York 
and  Richmond  Gas  Company,  Appellant.  - 
Motion  denied,  with  tt-n  dollars  costs. 

John  £.  Andnis,  Respondent,  v.  The  National 
Sugar  RefiningCompany  and  the  New  York 
Central  and  Hudson  River  Railroad  Com- 
pany, Appellants.  —  Motion  granted,  and 
order  resettled. 
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ACXIBPTANCE—  Cf  a  contract. 
See  Contract. 

ACCIDENT  —  Iniurance  againtt. 
See  Insurance. 

BeruWngfrom  Tiegligence. 

See  Negliqengb. 

ACCOTJNTINO  —  Complaint  to  reeoper  one-Jui^  the  proJUe  of  a  business  under 
an  agreement  for  the  use  of  plaintiff*  9  services  and  name — not  demurrable 
because  it  asks  for  an  accounting  an4Lreceiwr^the  demand  for  equitable  relitf 
regarded  as  surplusage. 
See  Pleading. 

By  an  execuUyi*  and  administrator. 

See  Executor  and  Administrator. 

ACnON  —  WJien  it  is,premature. 
See  Contract. 

— *-  Relating  to  corporations  generally. 
See  Corporation. 

In  which  an  injunction  is  obtained. 

See  Injunction. 

An  ctction  on  a  liquor  (cus  bond. 

See  Intoxicating  Lk^uor. 

Time  for  commencing. 

See  Limitation  of  Action. 

Misjoinder  of  causes  of  action. 

See  Misjoinder. 

Relating  to  a  municipal  corporation. 

See  Municipal  Corporation. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADJUDICATIOK: 

See  Judgment. 

ABMINISTKATOB : 

See  Executor  and  Administrator. 

PAOB. 

ABVEBSE  POSSESSIOir->  Piles  driven,  but  not  used,  do  not  constitute  a 
substantial  inclosure.]  Piles  driven  outside  of  a  dock,  and  left  uncovered  and 
unused,  do  not  constitute  a  substantial  inclosure,  within  the  meaning  of  sec- 
tion 372  of  the  Code  of  Civil  Procedure,  relating  to  adverse  possession. 

FoRTiER  V.  Delaware,  L.  &  W.  R.  R.  Co 24 

Easement  created  by  grant  —  not  destroyed  by  non-user —  it  may  be 

by  adverse  user.    Andrus  v.  National  Sugar  Refining  Co 877 

See  Easement. 

ABVEBSE  TTSEB  —  Easement  acquired  by. 
See  Easement. 

AGENCY  —  Generally. 

See  Principal  and  Agent. 

AUKoirr. 

See  Husband  and  Wife. 
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JLKIHAL —  Injury  to  a  hone  wMU  in  the  paueuion  of  a  bailee  for  hire — 
the  baUee  must  nhoto  that  it  teas  not  the  reault  of  negligence  on  his  part. 

See  Snbll  «.  Cobnwbll 186 

APPEAL — From  an  order  setting  oHde  a  verdict— r exception  to  the  admie- 
sion  of  incompetent  evidence  —  when  not  awnlable  on  a  motion  to  set  aside 
the  verdict  —  the  Appellate  Division  may  examine  the  opinion  of  the  trial  judge 
—  sUitement  therein  tftat  the  verdict  v>as  set  aside  as  a  matter  of  discretion. 

See  Fox  v.  Mbtropolitan  Street  R.  Co 389 

Fh'om  the  City  Court  of  Tonkers  to  the  Appellate  Division  —  intereet  on 

the  amount  chiiined,  considered. 

See  KiCHARDSOK  <&  Botnton  Co.  v.  Schifp 868 

Surrogate  —  decree  refusing  to  admit  an  alleged  toill  to  probate  —  the 

executor  nominated  thenin  may  appeal. 

See  Matter  of  Ratner 114 

Probate  of  will  —  a  jury  trial  unU  be  ordered  where  the  surrogates  deter- 
mination is  unsatirfactory. 

See  Matter  op  Shannon 878 

From  a  surrogate* s  decree  fixing  a  transfer  tax  —  scope  of  the  review  by 

the  Appellate  Division. 

ifiSeitf  Matter  OF  Kennedy ; 27 

Coets  on  tJie  dismissal  of  an  appeal  to  the  Court  of  Appeals. 

See  Matter  of  Wrat  Druo  Co 456 

APPELLATB  DIVISION  —  Scope  of  review  by. 
See  Appeal. 

ABBEST  —  Order  of  arrest  —  when  Vie  moving  papers  fail  to  shew  personal 
knowledge  by  t/te  affiant  of  the  fact  that  alleged  fdUe  representations  were  made 
by  the  defendant  to  a  commercial  agency. 

See  Price  tj.  Levy 274 

ASSESSMENT  —  Fbr  municipal  works. 
See  Municipal  Corporation. 

For  the  purpose  of  taxation. 

SeeT^LX. 

ASSIGNMENT—  Under  seal  of  a  life  insurance  policy — pretumpOan  of  a 
valid  consideration  in  addition  to  "  natural  love  and  affection"  recited  as  the 
consideration  therein. 

See  Von  Schuckmann  v.  Heinrich 278 

Bond  and  mortgage  —  title  thereto  may  be  trantferred  by  mere  delivery. 

See  Mahnken  Co.  v.  Pbllbtreau 420 

ASSOOIATION  —  For  insurance. 
See  Insurance. 

For  mutual  aid. 

See  Insurance. 

ATTACHMENT—  4^a«tC  on  information  and  belief  that  dtfendant  had 
made  no  designation  of  a  person  on  wh/>m  sendee  coiM  be  made  —  sustained  by 
an  informal  county  elerJ^s  certificate.]  1.  Where  the  affidavit,  used  on  a 
motion  for  a  warrant  of  attachment  under  subdivision  2  of  section  636  of  the 
Code  of  Civil  Procedure,  alleges,  on  information  and  belief,  that  the  defend- 
ant, having  been  absent  from  the  State  for  more  than  six  months,  had  filed 
no  designation,  pursuant  to  section  430  of  the  Code  of  Civil  Procedure,  of  a 
person  upon  whom  process  could  be  served  on  his  behalf,  as  appeared  by 
a  certificate  of  the  county  clerk  annexed  thereto,  a  certificate  annexed  to  the 
affidavit,  in  which  the  county  clerk  states  underwritten  directions  to  make  a 
search  in  his  office  for  such  a  designation,  "  nothing  found,"  constitutes, 
although  the  certificate  is  not  in  such  a  form  that  it  can  be  used  as  evi- 
dence, a  sufficient  basis  for  the  afi^nt's  information  and  belief. 

Ennis  v.  Untbrmybb. 875 
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ATTACHMENT—  Continued,  paoi. 

3. F\Ulure  of  a  warrant  to  recite  the  grounds  thereof. '\    The  failure  of  a 

warrant  of  attachment  to  recite  the  grounds  thereof  is  merely  an  irregu- 
larity, ana  the  omission  is  not  available  to  the  defendant  on  a  motion  to 
vacate  the  attachment  unless  it  is  specified  in  the  notice  of  motion.    Id. 

ATTOBNEY  AND  CIJENT—  When  a  settlement  of  an  action  by  a  client 
will  not  be  carried  out  by  t/ie  court.]  1.  The  right  of  the  parties  to  an  action 
to  settle  the  litigation  does  not  require  the  court  to  carry  into  effect  a  settle- 
ment made  for  the  purpose  of  depriving  the  defendant's  attorney  of  his  costs. 
In  such  a  case  a  discontinuance  of  the  action  will  be  refused  except  upon 
terms  which  will  protect  the  attorney.    Matter  op  Rogers  v.  Marcus 553 

2.  Marking  a  case  as  settled  is  a  discontinuance.]    The  action  of  a  trial 

Judge  in  marking  a  case  setcled  is  equivalent  to  a  discontinuance  of  the  action. 
Id. 

B  AGtGAGE  —  Bailroad  company — liability  for  a  passenger's  trunk  stolen  while 
in  its  possession  —  it  is  an  insurer  —  burden  of  proof —  ths  law  of  the  place  of 
deliitery  governs — statute  of  New  Jersey  limiting  the  liabiUty  when  notice  %s 
posted. 

See  Williams  o.  Central  Railroad  Co.  of  N.  J 588 

See  Railroad. 

BATTiMENT  —  Injnry  to  a  horse  while  in  the  possession  of  a  bailee  for  hire — 
the  bailee  must  show  that  it  was  not  the  result  of  negligence  on  Jiis  part.]  Where 
a  horse  dies  as  the  result  of  an  injury  received  by  it  while  in  th3  possession 
of  a  bailee  for  hire,  the  bailee  must,  in  order  to  defeat  an  action  brought 
against  him  by  the  owner  of  the  horse  to  recover  its  value,  prove  that  the 
injury  which  the  horse  sustained  was  not  the  result  of  negligence  or  of  want 
of  reasonable  care  on  his  part.    Snbll  «.  Cornwbll 186 

Statute  of  limitations — when  it  begins  to  run  in  favor  of  a  pledgee. 

Brown  t».  Bronson 812 

/SmPlbdob. 

BANKING  —  Action  upon  the  bond  of  a  bank  cashier  who  fraudulently 
certified  a  check  which  he  used  in  payment  of  an  individual  debt  —  when  a 

demurrer  to  the  complaint  is  not  fnvolous.    Rankin  v.  Bush 181 

See  Principal  and  Aobnt. 

BANKBX7PTCY  —  Action  to  establish  that  a  deed  executed  by  a  bankrupt 
while  solvent  was  in  trust  for  his  benefit — there  must  be  a  written  decla- 
ration of  the  trust  —  failure  of  the  grantee  to  allege  that  there  was  no  written 

declaration  thereof.    Hill  t?.  Warsawbki 198 

See  Trust. 

Rescission  of  a  sale  to  a  partnership,  induced  by  fraud  — an  action 

for  damages  is  maintainable  against  the  partner  guilty  of  the  fraud — his 
discharge  in  bankruptcy  is  no  defense.    Hyde  &  Sons  v.  Lesser 320 

iS^SALB. 

BENEFICIARY  SOCIETIES — For  purposes  of  insurance. 
See  Insurance. 

BTTJ«  OF  PABTXCXTLABS: 

See  Pleading. 

BELIB  ANB  NOTES —Payment  of  a  note  — entries  in  the  cash  book  and 
ledger  of  the  maker  are  incompetent  to  establish  it  —  Statute  of  Limitations 
governing  an  action  to  recover  collateral  pleiigeil  to  secure  a  note  —  when  it 
begins  to  run  in  such  a  case  in  favor  of  the  pledgee — it  is  not  from  the  date 

of  a  demand  by  the  pledgor  for  the  collateral     Brown  «.  Bronson 812 

See  Evidence  and  Limitation  of  Action. 

BLASTING  —  Explosion  of  one  of  two  dynamite  charges  creating  a  fissure 
eommunicfUing  with  the  unexploded  charge. 
See  Neoligence. 

BONA  FIDE  PXJBCHASEB  —  Qf  real  property. 
See  Vendor  and  Purchaser. 
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FAGB. 

BOND — Damoffeion  an  ir^netion  bond  — when  a  countel  fie  ii  earned  in 
vacating  a  temporary  ir^unciion,  not  in  preventing  the  granting  of  an  injunc- 
tion pendente  iite.]  1.  The  complaint,  in  an  action  brought  by  a  lessor 
against  an  assignee  of  the  lease  to  set  aside  the  lease,  demanded  inter  alia 
a  perpetual  injunction  restraining  the  defendant  from  using  the  leased  prem- 
ises as  a  drug  store  or  pharmacy,  and  also  restraining  him  from  prosecutine 
proceedings  to  recover  possession  of  the  demised  premises.  The  pUtntin 
obtained  a  temporary  injunction,  which  was  embraced  in  an  order  to  show 
cause  why  the  injunction  should  not  be  continued  pendente  li:e.  The 
defendant  appeared  upon  the  return  day  of  the  order  to  show  cause,  and 
succeeded  in  having  the  injunction  set  aside. 

Held,  that  the  appearance  of  the  defendant  upon  the  return  of  the  order  to 
show  cause  was  not  alone  for  the  purpose  of  preventing  the  issuance  of  an 
injunction  pendente  lite,  but  for  the  purpose  of  procuring  the  dissolution  of 
the  temporary  injunction; 

Tiiat,  consequently,  the  counsel  fees  paid  by  the  defendant  for  the  serv- 
ices of  his  counsel  on  the  return  day  of  the  order  to  show  cause  constituted 
damages  which  he  had  sustained  by  reason  of  the  injunction  order,  within 
the  meaning  of  the  undertaking  given  by  the  plaintiff  on  obtaining  such 
injunction.    Perlb£an  «.  Bernstein 885 

2. Tide  to  a  bond  and  mortgage  may  be  trantf erred  by  ddivery.]    A 

bond  and  mortgage  may  be  transferred  bj  a  mere  delivery,  provided  that  an 
intention  to  effect  the  transfer  accompanies  such  delivery. 

Mahnkbn  Co.  V.  Pbllbtkbau 4dO 

Reorganization  amement — liability  of  the  committee  created  thereby 

for  a  failure  to  file  the  plan  of  reorganizati6n  prior  to  a  mortga^  foreclosure 
sale  at  which  it  purchases  the  property  —  where  no  damage  is  shown  by  a 
bondholder  who  has  deposited  his  bonds  thereunder — his  failure  to  with- 
draw his  bonds  from  deposit  after  notice  of  the  filing  of  the  plan  of  reorgani- 
zation. ,  Industrial  &  General  Trust  (Ltd.)  v.  Tod 263 

See  Corporation. 

Bond  given  by  a  pharmacist  to  obtain  a  liquor  tax  certificate  —  sale 

hj  the  pharmacist's  clerk  of  liquor  without  a  physician's  prescription  in 
violation  of  his  master's  instructions  —  it  will  sustain  an  action  on  the  bond 
— such  an  action  is  one  on  contract,  not  one  to  recover  a  penalty. 

CULLINAN  «.  BuRKABD 31 

See  Intoxicatino  Liquor. 

Satisfaction  of  a  mortgage,  under  an  agreement  by  the  debtor  to  pay 

the  debt — action  by  an  assignee  of  the  original  creditor  to  recover  an  unpaid 
balance  —  when  it  is  based  on  the  promise  and  not  on  the  bond — if  on  t^e 

bond  the  obligee  is  a  necessary  party.    Holmes  v.  Ely 3iM> 

See  Pleading. 

Town  bonding  —  the  petition  to  the  supervisors  must  be  in  the  form 

required  by  the  statute  in  existence  at  the  time  it  is  to  be  acted  upon  by  the 
supervisors  —  chapter  469  of  the  liaws  of  1908  is  not  retrospective. 

Webster  v.  Town  of  White  Plains 398 

See  Town. 

Action  upon  the  bond  of  a  bank  cashier  who  fraudulently  certified  a 

check  which  he  used  in  payment  of  an  individual  debt — when  a  demurrer 

to  the  complaint  is  not  frivolous.    Rankin  v.  Bush ISI 

See  Principal  and  Agent. 

BOOK  —  Of  account. 

See  Evidence. 

BBOXEB: 

See  Principal  and  Agent. 

BROOKLYN  —  Potoer  of  a  municipality  over  its  $treeU  — fiunehieee  therein — 
grant  by  tJie  common  council  of  Brooklyn  of  the  right  to  lay  pipee  in  the  etreete 
to  mpply  ammonia  gaefor  rtfrigerating  purpoeee  —  when  the  grant  ie  in  aid  ef 
a  private  enterpriee  for  the  eonvenienee  of  a  limited  number  of  people  and  vithin 
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ItBOOKLTV  —  OarUiniud,  paob. 

a  limited  district  it  it  wrid — the  petfarmanee  of  eanditioru,  payment  of  Uusee, 
eie,,  doee  not  give  it  validity. 

See  Mattbb  op  Rhinbhart  v.  Redfobld 410 

Bemaval  of  the  water  registrar  of  Brooklyn  —  he  ie  not  the  "  head  of  a 

dureau," 

See  Pboplb  ex  rbl.  Eabtkond  v.  Oaklbt 686 

BBOOXItYN  MASONIC  OXJIU)  —  Itienot  exempt  from  taaxttion. 
See  Tax. 

OAKBJX&^By  land. 
See  Railroad. 

OSMBTBBY  —  Rural  cemetery  aeeodation — section  ^  of  the  Membership  Cor- 
porat^ons  Late  anthorieing  it  to  acquire  additional  land  by  condemnation  pro- 
eeedingit  is  eonktitutional.]  1.  Section  45  of  the  Membership  Corporations  Law 
(Laws  of  1896,  chap.  569,  as  amd.  by  Laws  of  1896,  chap.  825),  providine, 
'*If  the  certificate  of  incorporation  or  by-laws  of  a  cemetery  corporation  do 
not  exclude  an^  person  from  the  privilege  on  equal  terms  with  other  per- 
sons of  purcbasmg  a  lot  or  of  burial  in  its  cemetery,  such  corporation  may 
from  time  to  time  acquire  by  condemnation  exclusively  for  the  purposes 
of  a  cemetery,  not  more  than  two  hundred  acres  of  land  in  the  aggregate 
forming  one  continuous  tract,  wholly  or  partly  within  the  county  m  which 
its  cerUflcate  of  incorporation  i.s  recorded  "  is  constitutional,  as  the  use  for 
which  the  lands  are  taken  is  a  public  use  rather  than  a  private  one. 

Matter  op  Lyons  Cbmbtbrt  Assn 19 

2. That  the  parcel  sought  to  be  acquired  is  separated  from  t?ie  original 

cemetery  by  a  public  highway  %s  not  an  objection.^  The  fact  that  the  dividing 
line  between  the  lands  composing  the  original  cemetery  and  the  lands 
intended  to  be  taken  by  eminent  domain  is  the  center  of  a  public  highway 
separating  the  two  parcels,  does  not  establish  that  the  two  parcels  do  not 
form  one  continuous  tract  within  the  meaning  of  the  statute.    Id. 

8. Compliance  with  tite  requirements  as  to  maps,  surveys  and  schedules 

tf  prices  ]  The  requirements  of  sections  46  and  49  of  the  Membership  Cor> 
porations  Law  as  to  maps,  surveys  and  schedules  of  prices  need  not  be  com- 
plied with  until  the  corporation  acquires  the  title  to  the  land  which  it  desires 
to  condemn.    Id, 

CKBUJ^ISIDATR  OF  INDEBTEDNESS  —  Issued  by  the  Flushing  avenue 
improvement  commission. 

See  Municipal  Corporation. 

CSB&TIOBABI  —  To  review  an  assessment  —  where  the  return  raises  an 
fasue  of  fact,  testimony  must  be  taken  —  what  return  does  not  raise  an  issue 

of  fact.    People  ex  rbl.  Bhdmoara  Co.  v.  Wells 218 

^Tax. 

CHANGE: 

See  Lottery. 

GHABQE  ^  Cf  the  court  in  negligence  cases. 
See  Neolioence. 

GHIIJ>: 

See  Guardian  and  Ward. 

See  Parent  and  Child. 

CITY: 

See  Municipal  Corporation. 

CITY  OOtJBT  OF  YONXEBS  —  Appeal  from  the  City  Court  of  Tonkers  to 
the  AppMate  Division  —  interest  on  the  amount  claimed,  considered. 

See  Richardson  &  Boynton  Co.  v.  Sohiff 868 

CITY  STBEET : 

See  Municipal  Corporation. 

Api\  Div.— Vol.  XCIIL        40 
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PAOX. 

CIVIL  8S& VICE — New  York  police— trial  before  a  deputy  police  com- 
missioner, who,  without  deciding  upon  the  guilt  of  the  accused,  reports  the 
evidence  to  the  commissioner  —  an  adjudication  by  the  latter  is  voidL 

People  ex  rkl.  Hoffmann  v,  Partridqe 473 

iSee  Municipal  Coicforation. 

Removal  of  the  water  registrar  of  Brooklyn  — he  is  not  the  "head  of 

a  bureau."    People  kx  rrl.  Easticond  «.  Oaklet 535 

See  Municipal  Corporation. 

OLAIH  —  AgaiJuU  a  decedent' t  eetate. 

See  Executor  and  Administrator. 

CODE  OF  CIVIIi  PBOCEDtJBE  —  §  873  —Adveree  poeeeeeion  —piles  driven, 
hut  not  used,  do  not  constitute  a  su'js'antial  inelosure. 

See  FoRTiER  v.  Delaware,  L.  &  W.  R.  R.  Co 2i 

§§  880,  882,  414—  Transfer  tax —  refunding  of  money  by  the  State 

ComptroUer  —  wiven  an  application  therefor  itt  not  barred  by  the  Statute  of  Limi- 
tations—  the  Code  provisions  are  not  applicable — the  reversal  of  the  tax  may  be 
by  the  surrogate. 

See  Matter  of  Hoople 486 

§  882,  subd.  5 —  Transfer  of  corporate  stock  to  be  used  for  a  specified 

purpose  —  its  use  for  anotlier  purpose  justifies  a  remission  of  the  transaction — 
a  fiduciary  relation  is  created  — equitable  relief  —  Statute  ef  Limitations  nppli- 
cable  —  it  runs  from  the  discovery  of  the  fraud — diligence  to  discover  the  fraud. 

See  Slayback  v.  Raymond 326 

§  388  —  Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in 

socage  of  the  infant  owner — it  is  voidable  by  the  irtfant — she  need  not  UKUt  until 
she  has  attained  her  majority  to  disaffirm  it  —  Statute  of  Limitations, 

See  Cahill  v.  Seitz 105 

§  896  —  Pui  cliase  of  premises  at  a  foreclosure  sale  by  the  guardian  in 

socage  of  the  infant  owner  —  it  is  voidable  by  the  ir^ant  —  she  need  not  wait 
until  she  has  attained  Iter  majority  to  disaffirm  it  —  Statute  of  Limitations, 

^Se«  Cahill  «.  Seitz 105 

g  410  —  Collateral  pledged  to  secure  a  note  —  Statute  of  Limitations — 

when  it  begins  to  run  in  such  a  case  in  favor  of  the  pledgee  —  it  is  not  from  the 
date  of  a  demand  by  the  pledgor  for  the  collateral. 

i%tf  Brown  9.  Bronbon 313 

§  430  —  Attachinent  —  affidavit  on  information  and  belirf  that  defendant 

had  made  no  desigwition  of  a  person  on  whom  service  could  be  made  —  sustained 
by  an  infoi^nal  county  clerJds  certificate — failure  of  a  warrant  to  recite  the 
grounds  there^. 

/Ue«  £nni8  9.  Untermtbr 875 

§  484,  subd.  6  — Joinder  of  causes  of  action — a  cause  of  action  under 

section  81  of  the  Stork  Corporation  Law  and  one  at  common  law  for  a  false 
report  by  tlie  treasurer  of  a  coiporation  may  be  joined. 

See  Hutchinson  v.  Young 407 

§  636,  subd.  2  —  Attachment  —  affidavit  on  iitformation  and  belief  thn, 

defendant  /lad  made  no  designation  of  a  person  on  whom  service  could  be  inade  — 
sustained  by  an  informal  county  clerk's  certificate — failure  of  a  warrant  to 
recite  t?te  grounds  thereof. 

See  Ennis  v.  Untermyer 875 

§  779  —  Refusal  of  a  husband  to  pay  alimony  pendente  lite  —  the  wife's 

remedy  in  under  sections  1772  and  111%  of  the  Code  of  Civil  Procedure  —  an  exe- 
cution ctinnot  be  issued  nor  proceedings  supplementary  thereto  be  maintained 
against  the  husband. 

See  Weber  v.  Weber 149 

§  779  —  Stay,  because  of  the  non-payment  of  costs  —  acopyofthe  order 

imposing  tlie  coHs  m  uH  be  first  served. 

See  SiiiE  V.  Shubert 324 
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OODE  OF  CIVLL  PBOCEDUBE—  Continued,  paox. 

§  798  —  7\me  to  mow  to  have  an  armoer  made  definite  and  certain  inhere 

it  ieeervedbymail. 

See  BoBBUK  f>.  Blauhbr 806 

§  1015  —  Revocation  cf  liquor  tax  certificate  —  if  the  certificate  holder 

dtfaulte  on  the  return  of  the  order  to  ehow  cause,  the  court  may  order  a  refer- 
0nee  to  take  proof  and  report, 

Slc  Matter  of  Oullinan  (Watsoh  Certificate) 540 

g  1525 —  What  judgment  rendered  in  an  action  of  ^ectment  is  a  final 

judgment  —  definition  of  final  judgment. 

See  Jaryis  v.  American  Forcite  Powder  Mfg.  Co 284 

§1674 — Cancellation  cf  notice  €f  lis  pendens  —  when  discretionary 

emdtohena  m^itter  of  right — what  judgment  rendered  in  an  action  of  ^ect- 
ment  is  a  final  judgment  —  definition  of  final  judgment. 

See  Jarvib  v,  American  Forcitb  Powder  Mfo.  Co 234 

§§  1772.  1778  —  Refusal  of  a  htuband  to  pay  alimony  pendente  lite — 

tJie  wife  *s  remedy  is  under  sections  1772  and  1773  of  the  Code  of  Civil  Procedure 
—  an  execution  cannot  he  inaued  nor  proceedings  supplementary  tiiereto  be  main- 
tained against  the  husband. 

See  Weber  v.  Weber 149 

§2435  —Refusal  of  a  husband  to  pay  alimony  pendente  lite  —  the 

wififs  remedy  is  under  sectioris  1772  and  1773  of  the  Code  of  Civil  Procedure — 
an  execution  cannot  be  issued  nor  proceedings  supplementary  thereto  be  main- 
tained against  the  husband. 

See  Wbbbr  v,  Wbber 149 

§  2718 —  A  daim  for  funeral  expenses  is  not  the  subfect  of  a  rtference 

under  section  2718  of  the  Code  of  Civil  Procedure. 

See  Genet  v.  Willock 588 

§  2721  —  A  legacy  to  a  corporation  exempt  froin  taxation  is  subject  to 

tax  whue  in  the  Tiande  of  tlie  executor. 

See  People  ex  rbl.  Cuook  v.  Wells 500 

rSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
Yolume.] 

OODE  OF  CBIMINAL  PBOOEDTJBE  —  §§  280.  ^m— Manslaughter — 
when  the  time  of  tfie  commission  of  t/ie  crime  is  sujlciently  stated. 

See  People  v.  Murphy 388 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this 
Yolume.] 

OOUiATE&AIi  —  To  secure  an  indebtedness. 
See  Debtor  and  Creditor. 

OOMMBBOIAL  AGENOY  —  Sale  on  credit  induced  by  false  representations 
to  a  commercial  agency. 
See  Sale. 

OOMMISSION  —  Of  an  executor  or  administrator. 

See  Executor  and  Administrator. 

Cf  a  real  estate  agent. 

See  Principal  and  Agent. 

COMMON  CAB&IEB : 

See  Railroad. 

OOMPENSATION  —  Of  executors  or  administrators. 
See  Executor  and  Administrator. 

€f  real  estate  brokers. 

Bee  Principal  and  Agent. 
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CK>]IPIiAINT  —  In  eriminal  pro§eGiaian, 
See  iHDiCTicnffT. 

In  dvil  aetione. 

See  Pleading. 

OONDITION  -^Ina  eoniraet 
See  Contract. 

GONDrnON  AL  SAUB : 

/SmSalk. 

COVFEDB&  ACT : 

JSee  CoNSPiRACT. 

PAOB. 

GOKFLICT  OF  I«AW  —  Jurisdiction  not  assumed  by  the  courts  of  New 
YorlL  of  actions  for  negligence  arising  in  another  State  between  citizens  and 
residents  thereof  —  failure  to  take  objection  on  the  first  trial  —  effect  of  such 
other  State  accepting  Jurisdiction  of  like  cases.    Collard  v.  Beach 839 

See  Neolioencb. 

Railroad  company  —  liability  for  a  passenger^s  trunk  stolen  while  in 

its  possession  —  it  is  an  insurer  —  burden  of  proof  —  the  law  of  the  place  of 
delirery  governs  —  statute  of  New  Jersey  limiting  the  liability  when  notice 

is  posted.    Williams  v.  Central  Railroad  Co.  of  N.  J 588 

See  Railroad. 

GONSIDEUATION  —Cfa  contract. 
See  Contract. 

For  an  assignment  of  an  insurance  policy. 

See  Insurance. 

CONSPIRACT  —  Refusal  of  railroad  companies  [to  handle  grain  from  an 
independent  elevator  on  the  same  terms  as  grain  from  elevators  controlled  bff 
an  elevator  association  —  it  is  unlawjul  —  the  railroad  company  and  the  elevatar 
association  are  liaMe  to  th^  owners  of  tfie  independent  elevator  Jor  t?ie  damages 
sustainei  by  them.\  All  of  the  grain  elevators  located  at  the  port  of  Buffalo 
having  railroad  connections  are  owned,  some  by  railroad  companies  whose 
ronds  enter  Buffalo  and  the  others  bv  individuals  or  corporations.  The 
elevators  owned  or  controlled  by  the  railroad  companies  are  lo<»ted  adjacent 
to  their  respective  tracks,  while  most,  if  not  all,  of  the  other  elevators  are 
located  upon,  or  connected  with,  the  Buffalo  Creek  railroad.  The  Buffalo 
Creek  railroad  is  simply  a  branch  railroad  designed  to  afford  connection  with 
the  other  railroads  and  it  makes  a  uniform  charge  for  each  car  delivered  to 
such  other  railroads.  All  of  the  elevators  are  absolutely  dependent  upon 
such  other  railroad  companies  for  the  transshipment  of  their  grain  by  rail 

In  1900  the  owners  of  all  the  nul  elevators  at  Buffalo,  with  the  exception 
of  the  owner  of  the  Kellogg  elevator,  formed  a  joint  stock  association 
known  as  the  Western  Elevating  Association.  The  agreement  for  the 
organization  of  the  association  provided  that  the  parties  thereto  should 
devote  their  respective  elevators  to  the  purposes  of  such  association;  that 
the  association  should  elevate  all  grain  consigned  to  any  of  the  elevatore  in 
the  combination  for  one-half  a  cent  per  bushel,  which  was  less  than  the  price 
authorized  by  law;  that  the  net  profits  of  the  elevating  should  be  dis- 
tributed among  the  parties  to  the  agreement  in  accordance  with  a  schedule 
of  percentages  agreed  upon,  and  that  '*  In  case  of  the  failure  to  come  into 
the  Association  of  any  elevator  or  elevators  named  in  said  schedule,  then 
and  in  that  case  the  percentage  of  net  earnings  allotted  to  such  elevator  or 
elevators  shall  be  divided  ^rro  rata  according  to  per  cent  shown,  between  the 
other  elevators  in  the  Association." 

Simultaneously  with  its  organization,  the  association  entered  into  a  con- 
tract with  each  of  the  railroad  companies,  which  provided  that  the  rail- 
road company  would  pay  to  the  association  one-half  a  cent  per  bushel  for  all 
grain  transported  by  it,  independent  of  whether  such  grain  was  handled  by 
the  association  elevators  or  by  the  Kellogg  elevator.  The  railroad  com- 
panies, in  order  to  reimburac  themselves  for  the  one-half  cent  per  bushel 
which  they  agreed  to  pay  to  the  association  elevators  on  grain  handled  by 
the  Kellogg  elevator,  adopted  the  following  plan:   They  added  elevator 


Digiti 


ized  by  Google 


INDEX.  629 

€X>TSBFIRACY  ^  Continued.  paos. 

charges  of  one-balf  a  cent  a  bushel  to  the  freight  charges  on  all  grain  carried 
by  them,  and  then  paid  over  the  elevator  charge  to  the  elevator  association, 
and  in  case  the  owners  of  the  Kellogg  elevator  insisted  on  receiving  one- 
half  a  cent  a  bushel  for  elevating  grain,  then  such  grain  was  made  to  pay 
elevator  charges  of  one  cent  a  bushel.  Tbe  result  of  these  conditions  was  to 
deter  shippers  of  grain  from  usins^  the  Kellogg  elevator,  and  it  appeared 
that  this  was  the  purpose  intended  by  the  elevator  association  and  the  rail- 
road companies. 

Held,  that  the  act  of  the  railroad  companies  in  refusing  to  handle  grain 
from  the  Kellogg  elevator  upon  the  same  terms  that  they  handled  grain 
from  the  other  elevators,  although  the  Kellogg  elevator  was  as  conveniently 
situated  as  the  other  elevators,  was  unlawful,  and  that,  as  such  refusal  was 
the  natural  result  of  the  contracts  entered  into  between  the  elevator  asso- 
ciation and  the  railroad  companies  and  the  result  contemplated  by  the  parties 
when  they  entered  into  such  contracts,  the  elevator  association  and  the  rail- 
road companies  were  equally  liable  for  the  damages  sustained  by  the  ownera 
of  the  Kellogg  elevator  in  consequence  of  the  unlawful  discrimination; 

That  it  was  not  important  that  the  ownera  of  the  Kellogg  elevator  might 
have  a  right  of  action  against  the  elevator  association  to  recover  the  moneys 
which  were  paid  to  it  by  the  railroad  companies  for  the  elevating  of  grain  at 
the  Kellogg  elevator.     Kbllogo  v,  Sowerbt 124 

OONSTiT  u J.*iONAL  I«AW  —  Rural  cemetcrjr  association  —  section  46  of 
the  Membership  Corporations  Law  authorizing  it  to  acquire  additional  land 
by  condemnation  proceedings  is  constitutional. 

Matte  K  OP  Lyons  CEHETsaY  AssN 19 

JSee  Cembtert. 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  ante,  in  this  volume.] 

OOKSTBTTCnON  —  Cf  constitutional  proviii^ma. 
See  Constitutional  Law. 

Ofeoniraeie. 

See  Contbact. 

Of  deeds. 

See  Deed. 

€f  statutes. 

See  Session  Laws. 

OfwiUs. 

See  Will. 

OONTRACT — Agreement  by  a  second  mortgagee  to  bid  in  the  moitgaaed 
property  for  the  ben^  of  the  mortgagor  at  a  foreclosure  sale  under  the  first 
mortgage  —  it  does  not  impose  an  obligation  to  complete  the  sale  by  paying  the 
amount  of  the  bid  and  to  hold  the  title  for  the  mortgagor's  benefit — its  effect  on  a 
second  sale  —  ^ect  of  letters  written  bettoeen  t/ie  parties — no  confidential  rda- 
tion  creating  a  trust  ex  maleficio.l  1.  In  an  action  brought  by  Brooke 
Mackall  and  Jennie  W.  Mackall,  his  wife,  against  Jacob  Van  Yechten 
Olcott  and  Laura  I.  Olcott,  his  wife,  to  establish  a  trust  in  certain  real 
property  and  to  compel  the  defendants  to  account  to  the  plaintiffs,  it 
appeared  that  in  1898  the  property  in  question  was  owned  by  Mr.  Mackall 
and  was  subject  to  a  firat  mortgage  for  J^5,000  held  by  one  Harrison,  and 
to  a  second  mortgage  for  $5,000,  which  Mrs.  Olcott  had  taken  at  the 
instance  of  Mra.  Mackall,  who  was  an  intimate  friend;  that  an  action  to 
foreclose  tbe  firet  mortgage  was  brought,  and  that  Mr.  Olcott  agreed  to  bid 
in  the  property  at  the  sale,  and  thus  afford  the  Mackalls  an  opportunity 
prior  to  the  time  fixed  for  the  completion  of  the  sale  of  procuring  a  new 
loan  and  of  thus  protecting  their  equity  in  the  propertv. 

Olcott  did  bid  m  the  property  and  gave  the  Mackalls  notice  to  that 
effect  and  offered  to  assign  his  bid  to  them  if  they  could  raise  the  neces- 
sary amount  of  money.  Neither  Mackall  nor  Olcott  was  able  to  raise 
the  money  in  time  to  make  compliance  with  the  terms  of  sale,  and  a  resale 
of  the  property  was  had  upon  which  Olcott  again  bid  in  the  property. 
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After  the  resale  Olcott  wrote  Mrs.  Mackall  the  followlDg  letter:  "  You 
probably  know  by  this  time  that  I  have  again  bid  the  property  in  for 
972,300/ and  have  put  up  a  deposit  of  $2,500  in  cash.  The  title  must  be 
passed  on  the  dOth  of  December.  When  I  bid  the  last  time  I  received  a 
number  of  offers  to  purchase  the  property,  so  that  the  entire  indebted- 
ness on  the  first  and  second  trust  deeds  ^'ould  be  paid  and  leave  some 
slight  balance  over;  although  my  counsel  in  Washington  advises  me 
that  the  title  under  these  sales  in  a  purchaser  is  absolutely  good,  you  can 
appreciate  that  there  is  no  disposition  on  mj^  part  to  desire  to  make 
any  money  on  any  purciiases.  Will  you  not  write  to  me  forthwith  as  to 
the  exact  amount  of  money  that  you  would  sell  the  property  for,  in  case  it  is 
under  your  control  entirely?  In  other  words,  p. case  give  the  lowest  cash 
figure.  I  did  my  utmost  pending  the  time  between  the  last  sale  and  the 
actual  closing  of  the  title,  to  make  arrangements  to  borrow  sutlicient  to 
(complete)  mv  purchase,  but  was  unable  to  do  so.  I  certainly  do  not  wish 
to  make  another  default,  but  with  equal  certainty  I  do  not  desire  to  do  any- 
thing that  vou  will  not  approve  of.*' 

The  Mackalls  failed  to  raise  the  amount  necessary  to  complete  the  resale. 
Olcott  raised  the  necessary  money  and  took  title  to  the  property.  It  was 
not  claimed  that  Olcott  had  been  guilty  of  any  fraud. 

Held,  that  Olcott's  obligation  to  the  Mackalls  with  respect  to  the  first 
sale  was  simply  to  bid  in  the  property  and  thus  afford  the  Mackalls  an  oppor- 
tunity of  raising  the  necessary  moneys  prior  to  the  time  fixed  for  the  com- 
pletion of  the  same,  and  that  upon  the  failure  of  the  Mackalls  to  raise  such 
xnonevs  it  was  competent  for  Olcott  to  do  so  and  to  take  title  to  the  prop- 
erty for  his  own  benefit; 

That  the  obligation,  if  any,  which  Olcott  assumed  towards  the  Mackalls 
in  respect  to  the  resale  of  the  property,  was  not  any  greater  than  the  obli- 
gation assumed  by  him  in  respect  to  the  first  sale  thereof,  and  that,  conse- 
quently. Olcott  acquired  by  his  purchase  of  the  property  on  the  resale  the 
same  title  as  any  other  purchaser; 

That  the  evidence  did  not  establish  any  express  or  implied  aneement 
on  the  part  of  Olcott  to  bid  in  the  property  upon  the  resale  and  hold  the 
same  for  Mack  all's  benefit; 

That  letters  written  by  Olcott,  after  he  had  sold  the  property,  in  which  he 
expressed  a  willingness  to  create  a  trust  in  favor  of  Mrs.  Mackall  for  the 
amount  of  the  profits  realized  upon  such  sale,  did  not  furnish  any  evidence 
establishing  an  agreement  that  Olcott  was  to  bid  in  the  property  for  the 
protection  and  benefit  of  Mackall; 

That  such  an  agreement  could  not  be  established  by  letters  written  by  the 
Mackalls  after  the  transaction;  , 

That  no  confidential  relation  existed  between  the  Olcotts  and  the  Mackalls 
which  could  be  treated  as  creating  a  trust  ex  maleficio  in  favor  of  the  latter. 

Mackall  v,  Olcott 2d8 

2.  To  furnish  fire  insurance  at  certain  rates — what  constitutes  a  rescis- 
sion tliereof  by  mutual  eon^ent — consideration  tkerefor,]  December  34,  1896, 
a  firm  of  Are  insurance  brokers  made  an  agreement  in  writing  with  a  firm  of 
merchants,  by  which  the  insurance  brokers  agreed  to  procure  for  the  mer- 
chants all  the  fire  insurance  which  the  latter  should  require  for  a  period  of 
three  years  from  February  1, 1897,  at  the  rate  of  eighty -three  cents  per  hun- 
dred dollars  in  valuation. 

At  the  time  the  contract  was  made  there  was  a  tariff  association  com- 
posed of  seventy  per  cent  or  more  of  the  fire  insurance  companies  doing 
business  in  the  btate  of  New  York,  which  fixed  uniform  rates  of  insurance 
and  from  time  to  time  changed  the  same. 

The  rate  specified  in  the  contract  was  seven  cents  per  hundred  less  than  the 
rate  fixed  by  the  tariff  association.  The  contract  provided  that  if,  during 
the  term  thereof,  the  rate  should  be  reduced  by  the  tariff  association,  the  mer- 
chants should  have  the  benefit  of  the  reduction;  that  if  the  rate  should  be 
increased,  the  brokers  should  furnish  the  insurance  at  the  contract  rate. 

April  28, 1898,  the  tariff  association  was  dissolved  with  the  result  that  there 
was  a  decided  lowering  in  the  rates  of  insurance. 

After  the  dissolution  of  the  tariff  association,  the  merchants  requested  the 
insurance  brokers  to  lower  the  rate  of  insurance  specified  in  the  contract, 
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stating  that  one  Tynberg  had  offered  them  insurance  at  the  rate  of  twenty 
cents  per  hundred.  The  insurance  brokers  then  informed  the  merchants  that 
if  they  could  get  Tynberg  to  obtain  the  execution  of  an  agreement  and  guar- 
anty prepared  by  the  insurance  brokers,  the  merchants  might  give  Tynberg 
their  insurance. 

The  merchants  then,  in  the  presence  of  the  brokers,  wrote  a  letter  to  Tyn- 
berg to  the  effect  that  if  lie  signed  the  contract  and  obtained  the  guaranty 
inclosed  therein,  they  would  place  their  insurance  with  him,  but,  at  the  sug- 
gestion of  the  insurance  brokers,  the  part  relating  to  placing  insurance  with 
Tynberg  was  altered  to  read,  "  We  will  then  take  the  matter  seriously  into 
consideration.'' 

Tynberg  having  executed  the  contract,  and  obtained  the  guaranty  as  sug- 
gested, the  merchants  notified  the  insurance  brokers  that  they  would  give 
their  insurance  to  Tynberg.  The  brokers  thtn,  for  the  first  time,  claimed  that 
the  contract  with  Tynberg  should  be  for  their  account  and  claimed  that  the 
proposition  made  to  Tynberg  was  simply  for  the  purpose  of  convincing  the 
merchants  that  Tynberg's  offer  was  not  made  in  ffood  faith. 

Thereafter,  during  the  term  of  the  contract,  the  merchants  placed  their 
insurance  with  Tynberg.  The  insurance  brokers  then  brought  an  action 
against  the  merchants  to  recover  damages  for  the  alleged  breach  of  the 
contract. 

Held,  that  the  dissolution  of  the  tariff  association  did  not  dissolve  the 
contract; 

That,  notwithstanding  that  the  merchants  could  procure  insurance  at  a 
lower  rate  than  that  specified  in  the  contract,  the  insurance  brokers  could, 
if  they  had  so  elected,  have  required  the  merchants  to  take  insurance  and 
pay  therefor  at  the  rate  specified  in  the  contract; 

That  the  evidence  produced  by  the  merchants,  if  true,  established  a  rescis- 
sion of  the  contract  bv  mutual  consent; 

That  the  consideration  for  such  rescission  was  the  release  of  each  party 
from  liability  under  the  contract  and  the  fact  that  the  merchants  were  induced 
to  negotiate  with  Tynberg.    Taiyenbaum  v.  Joseph 341 

8. Oral  agreement  contemparaneotu  with  a  ^oritten  contract  —  whsn  it 

may  be  proved  —  delivery  of  a  life  innirance  certiJuxUe  in  accordance  with  an 
oral  agreement,  not  disturbed  although  the  oral  agreement  be  illegal.]  The  gen- 
eral rule  that  no  oral  prior  or  contemporaneous  agreement  can  be  received  in 
evidence  to  impeach,  vary  or  in  any  way  affect  the  terms  of  a  written  con- 
tract, is  subject  to  the  qualification  that  any  independent  fact  or  collateral 
parol  agreement,  whether  contemporaneous  wiih  or  preliminary  to  the  main 
contract  in  writing,  may  be  proved,  provided  it  does  not  interfere  with  the 
terms  of  the  written  contract,  though  it  may  relate  to  the  same  subject-matter. 

Andrew  H.  Hamblen  and  his  wife  executed  a  written  agreement,  by  which 
thor  agreed  to  give  to  Lewis  German  all  the  property  which  they  then  had 
and  to  will  to  nim  all  the  property  which  thev  might  have  at  their  death,  in 
consideration  of  Oerman*s  agreement  to  pay  Hamblen's  debts  and  to  support 
him  and  his  wife  until  their  death. 

At  the  time  of  the  execution  of  the  agreement,  Hamblen  owned,  among 
other  things,  a  seat  in  the  New  York  I^oduce  Exchange,  which  had  been 
pledged  to  a  bank  as  collateral  security  for  a  loan.  The  certificate  while  of 
tittle  financial  value  of  itself,  carried  with  it  a  right  on  the  part  of  Hamblen's 
wife,  if  she  survived  him,  and  on  the  part  of  his  next  of  km,  if  she  did  not, 
to  a  gratuity  fund  amounting  to  $9,000  or  $10,000.  German  agreed,  by  his 
contract,  to  pay  the  dues  on  the  seat  in  the  Produce  Exchange  and  upon  the 
insurance  attached  to  it. 

After  the  execution  of  the  contract,  Hamblen  paid  with  money  given  to 
him  by  German  the  loan  for  which  the  seat  on  the  Produce  Exchange  had 
been  pledged  as  collateral  and  delivered  the  certificate  thereof,  which  had 
previously  been  assigned  in  blank,  to  Gkrman.  Hamblen  claimed  that  he 
said  nothing  whatever  at  the'  time  he  delivered  the  certificate  to  German, 
while  German  claimed  that  Hamblen  said  at  that  time,  "  This  belongs  to  you; 
this  is  yours." 

Gkrman  retained  possession  of  the  certificate  and  paid  the  dues  and  assess- 
ments accruing  thereon  until  1902,  when  Hamblen  s  wife  died.  The  death 
of  Hamblen's  wife  having  terminated  German's  prospect  of  ever  receiving 
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any  portion  of  the  gratuity  fund,  he  refused  to  pay  any  more  dues  and  aaaeaa- 
meats  thereon  and  claimed  the  right  to  sell  it. 

In  an  action  brought  by  Hamblen  against  German  to  obtain  possession  of 
the  certificate,  and  to  require  German  to  pay  all  the  assessments  and  dues 
accruing  upon  it  during  Hamblen's  life,  it  appeared  that  the  defendant,  in 
his  answer,  claime<l  title  to  the  certificate  under  the  written  agreement,  but 
also  claimed  title  generally  by  virtue  of  the  transfer  and  delivery  by  the 
plaintiff  to  him  of  the  certificate  assigned  in  blank. 

Held,  that  if  the  plaintiff  bad  made  an  oral  agreement  to  transfer  the  cer- 
tificate in  question  to  the  defendant,  and,  in  pursuance  of  such  agreement, 
had  voluntarily  delivered  the  certificate  to  the  defendant  in  accordance  with 
the  terms  of  such  oral  agreement,  the  defendant  would  acquire  a  good  title 
to  the  certificate  notwithstanding  the  fact  that  the  oral  agreement  was 
invalid  and  that  the  defendant  coulil  not  have  legally  compelled  the  per- 
formance thereof.     Hamblen  v.  Gbiiman 464 

4. To  pay  a  portion  of  the  profits  reaXiud  on  a  sale  to  the  party  intro- 
ducing the  purc/iaser  —  wfien  an  action  brought  by  such  party  to  recover  hisfuU 
share  of  the  entire  profits  is  premature  "[  March  8,  1900,  the  L.  D.  Garrett 
Company,  a  corporation  engaged  in  the  business  of  buying  and  selling  stocks 
of  insurance  companies,  entered  into  the  following  contract  with  one  Hart: 
'*  In  consideration  of  One  dollar  and  services  to  be  performed  by  you,  as 
hereinafter  stated,  we  hereby  agree  to  pay  you  one-fif&  of  any  profits  (after 
deducting  all  expenses)  which  we  may  realize  from  the  sale  of  any  insurance 
company  or  the  sate  of  any  insurance  company's  stock  to  any  person,  per- 
sons, corporations  or  their  managers  that  you  may  name  or  introduce  to  us 
or  our  representative  or  firm  within  thirty  days  from  this  date.  The  said 
payment  of  one-fifth  to  be  made  to  you  as  soon  as  toe  receive  our  compensation 
or  commission.  If  paid  to  us  by  note,  or  otherwise,  due  at  any  future  time, 
we  agree  to  pay  your  share  in  cash,  less  the  usual  bank  discount." 

The  contract  did  not  limit  the  right  of  the  Garrett  Company  ta  fix  the 
terms  of  the  contracts  which  it  might  make  with  purchasers. 

Through  the  efforts  of  Hart,  the  Garrett  Company  sold  the  stock  of  the 
Orient  Fire  Insurance  Company  of  Hartford,  Conn.,  to  the  London  and 
Lancashire  Fire  Insurance  Company,  realizing  a  nominal  profit  of  f  143.000. 
Seventy-seven  thousand  dollars  of  this  sum  was  paid  to  the  Garrett  Company, 
of  which  $63,600  was  chargeable  to  the  expense  account.  The  contract 
between  the  London  and  Lancashire  Fire  Insurance  Company  and  the  Garrett 
Company  provided  that  the  former  company  should  be  entitled  to  retain  in 
its  possession,  out  of  the  $143,000  payable  to  the  Ghirrett  Company,  the  sum 
of  165,000  for  a  period  of  three  years  as  a  guaranty  that  certain  assets  of 
the  Orient  Fire  Insurance  Company  would  realize  a  certain  amount. 

June  25,  1900,  the  Garrett  Company  paid  Hart  $6,500  and  the  parties  exe- 
c  Jted  the  following  instrument:  *' Received  upon  within  contract  the  sum 
of  Bix  Thousand  and  Five- hundred  Dollars  ($6,500).  The  balance  under  this 
contract,  if  any  found  to  be  due,  shall  be  determined  and  paid  to  the  within 
named  A.  W.  Hart  within  (90)  ninety  days  from  the  date  hereof  by  said  L. 
D.  Garrett  Co.,  the  said  A.  W.  Hart  reserving  all  his  rights  under  this 
contract." 

No  determination  of  the  amount  due  to  Hart  was  made  within  the  ninety 
days  mentioned  in  the  contract. 

In  October,  1900,  Hart  brought  an  action  against  the  Garrett  Company  to 
recover  the  further  sum  of  $21,500,  upon  the  theory  that  the  defendant  had 
made  a  profit  of  $143,000  upon  the  transaction  and  that  plaintiff  was  entitled 
to  one-fifth  of  that  amount. 

Held,  that  the  action  was  prematurely  brought; 

That  the  plaintiff  was  only  entitled  to  share  in  the  amount  of  profits 
actually  realized  and  received  by  the  defendant  either  in  the  way  of  payment 
or  of  something  equivalent  to  payment.     Hart  v.  Garrett  Co.   145 

5. Agreement  by  a  grantee  of  premises  to  pay  for  lumber  used  upon  the 

premises  —  consideration — when  the  person  supplying  the  lumber  may  eitfores 
such  agi'eementA  January  13, 1896,  Edson  B.  Bawdy  conveyed  to  his  wife, 
Emma  A  Sawdy,  premises  which  had  been  conveyed  to  him  in  November, 
1895.  Upon  the  original  instance  and  request  of  the  said  Edson  B.  Sawdy  a 
firm  of  lumber  dealera  sold  and  delivered  upon  the  premises  between  Decem- 
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ber  9, 1895,  and  March  26,  1896,  a  quantity  of  lumber.  Of  the  total  amount, 
lumber  of  the  value  of  $705.87  was  used  in  the  construction  of  buildings 
upon  the  premises  after  they  had  been  conveyed  to  Mrs.  Bawdy,  and  the 
evidence  was  sufficient  to  sustain  a  finding  that  the  lumber  was  so  used  with 
the  consent  of  Mrs.  Sawdy. 

May  6,  1896,  when  the  balance  due  to  the  lumber  dealers  amounted  to 
$320.91,  Mrs.  Sawdy  and  her  husband  executed  a  warranty  deed  of  the 
property  to  George  Wing,  and  in  purported  consideration  thereof  and  as  pai't 
of  said  transaction  the  latter  executed  an  agreement  whereby  he  agreed  to 
"assume and  pay  all  valid  claims  for  labor  and  for  all  material  used  by  first 
parties  (the  Sawdys)  for  the  construction  of  houses  and  buildingn  thereon 
and  to  save  and  protect  first  parties  harmless  from  each  uud  all  said  claims 
or  demands  thereon."  Annexed  was  "an  approximate  statement  of  the 
claims  for  labor  and  materials  furnished  ♦  «  ♦  and  *  ♦  ♦  intended 
to  be  assumed  by  second  party,"  included  in  which  was  the  sum  due  to  the 
lumber  dealers. 

In  an  action  brought  by  the  lumber  dealers  against  Wing  to  recover  the 
balance  of  their  claim,  the  evidence  tended  to  establish  that  at  the  time  the 
premises  were  conveyed  to  him  the  lumber  dealers  could  have  filed  a  mechan- 
ic's lien  against  the  premises. 

Held,  that  the  plaintiffs,  so  far  as  they  claimed  under  Edson  B.  Sawdy, 
were  not  entitled  to  recover,  as  at  the  time  the  premises  were  conveyed  to  the 
defendant,  the  said  Edson  B.  Sawdy  did  not  have  any  interest  in  the  premises 
which  would  serve  as  a  consideration  for  the  defendant's  agreement  to  pay 
the  plaintiffs'  claim; 

That  the  plaintiffs,  so  far  as  they  claimed  under  Mrs.  Sawdy,  were  entitled 
to  recover;  that  the  fact  that  at  the  time  the  defendant  made  the  agreement  to 
pay  the  plaintiffs'  claim,  the  plaintiffs  might  have  filed  a  mechanic's  lien 
against  the  premises,  considered  in  connection  with  the  fact  that  Mrs.  Sawdy 
executed  a  warranty  deed  to  the  defendant  under  which  she  could  be  called 
upon  to  protect  the  defendant  against  the  mechanic's  lien,  gave  her  such 
an  interest  in  having  the  plaintiffs*  claim  paid  as  entitled  the  plaintiffs  to 
enforce  the  agreement  made  by  Mrs.  Sawdy  with  the  defendant  for  their 
benefit; 

That  the  fact  that  the  plaintiffs  did  not  avail  themselves  of  the  right  to 
file  a  mechanic's  lien  did  not  affect  their  right  to  enforce  the  defendant's 
agreement.    Hurd  v.  Wing 62 

6.  Providing  for  the  payment  of  a  debt  due  to  a  third  person  —  token 

forcible  by  the  tatter — w?ien  a  provision  for  the  payment  of  ten  per  cent 
interest  up^n  the  dd)t  does  not  render  the  contract  usuiums — a  party  repudiat- 
ing aU  liability  upon  a  contract  cannot  take  advantage^  conditions  precedent 
eotitained  therein  —  offer  of  firm  books  in  evuienceA  Thomas  J.  Flag^,  who 
was  a  copartner  of  Henry  G.  Fisk,  died  intestate,  leaving  him  surviving  his 
widow,  Cornelia  C.  Flagg,  and  a  son  and  daughter.  At  the  time  of  his  death 
there  was  due  from  the  firm  to  Emily  Kennedy,  the  mother  of  Cornelia  C. 
Flagg,  the  sum  of  $24,651.82.  For  the  purpose  of  avoiding  a  liquidation 
of  the  firm  affairs,  the  said  Cornelia  C.  Fla^g,  individually  and  for  her 
mother,  and  the  son  and  daughter  of  the  said  Thomas  J.  Flagg,  entered 
into  a  contract  with  Henry  G.  Fisk,  the  surviving  partner,  by  which  they 
sold  and  assigned  lo  him  the  firm  business,  with  the  right  to  continue  the 
use  of  the  firm  name,  in  consideration  of  Fisk's  agreement  to  pay  to  the  said 
Cornelia  C.  Flagg.  individually,  the  sum  of  $8,000,  and  to  pay  to  the  said 
Emily  Kennedy  the  amount  which  appeared  to  be  due  to  her  upon  the 
firm  books,  together  with  interest  thereon  at  the  rate  of  ten  per  cent  for  a 
certain  period  and  at  the  rate  of  six  per  cent  thereafter.  The  contract  pro- 
vided that  Emily  Kennedy's  claim  should  not  become  due  and  payable  until 
all  the  other  firm  creditors  had  been  paid. 

In  an  action  brought  by  Cornelia  C.  Flagg,  as  administratrix  of  the  said 
Emily  Kennedy  against  Fisk's  personal  representatives  to  recover  the 
amount  of  the  Kennedy  claim. 

Held,  that  the  provision  in  the  contract  for  the  payment  of  ten  per  cent 
interest  upon  the  amount  of  the  Kennedy  claim  did  not  render  it  usurious, 
as  the  consideration  for  Fisk's  promise  to  pay  the  Kennedy  claim  was  the 
sale  of  the  copartnership  business  and  the  right  to  continue  such  busineSB  in 
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the  Arm  name  without  liquidating  the  partnership  affairs,  and  not  the  lof.n  or 
forjjearance  of  the  use  of  money,  to  which,  alone,  the  statute  relating  to 
usury  applies; 

That  the  interest  which  the  plaintiff,  as  a  party  interested  in  the  estate  of 
Thomas  J.  Flagg  and  as  the  sole  heir  at  law  and  next  of  kin  of  Mrs.  Ken- 
nedy, had  in  securing  the  payment  of  the  debt  due  to  the  latter,  was  suf- 
ficient to  entitle  Mrs.  Kennedy,  or  her  personal  representatives,  to  enforce 
the  promise  to  pay  such  debt; 

Tiiat,  as  the  defendants  had  repudiated  all  liability  upon  the  contract, 
the  fact  that  the  plaintiff  failed  to  show  that  there  were  no  outstanding 
firm  debts  remaining  unpaid  at  the  time  of  the  commencement  of  the  action 
did  not  constitute  a  defense; 

That,  as  the  existence  of  the  debt  and  the  amount  thereof  had  been  estab- 
lished by  the  firm  ledger,  independent  of  its  recognition  in  the  contract,  the 
court  properly  declin^  to  permit  the  defendants  to  offer  in  evidence  all  of 
the  firm  books.    Plago  «.  Fisk 109 

7. Agreement  by  a  manufacturer  cf  a  patented  article  to  pay  royaltiee  to 

the  inventor  —  construction  thereof.^  The  inventor  of  a  bicycle  lamp  made  an 
agreement  with  a  manufacturing  corporation,  by  which  such  corporation 
agreed  to  manufacture  and  sell  the  lamps  and  pav  him  a  royalty  of  twelve 
and  a  half  cents  upon  each  lamp  so  manufacturea  and  sold.  The  agreement 
further  provided  that  the  corporation  "hereby  further  promises  and  agrees 
that  the  royalty  on  lamps  shall  not  in  any  year  net  the  party  of  the  first  part 
(the  inventor)  less  than  Five  hundred  dollars  ($500),  and  in  the  event  of  said 
royalty  netting  the  party  of  the  first  part  less  than  Five  hundred  dollars  ($500), 
or  in  the  event  of  the  discontinuance  by  the  partv  of  the  second  part  of 
the  manufacture  or  sale  of  lamps  embodying  the  improvements  claimed  in 
said  patents,  and  for  which  the  said  party  of  the  second  part  is  liable  for 
royalty,  then  the  said  partv  of  the  second  part  hereby  promises  and  agrees  to 
forthwith  assign  the  said  patents  above  referred  to,  and  all  rights  there- 
under, except  as  hereinbefore  specified,  to  said  Corbet,  partv  of  the  first  part, 
without  other  consideration  than  the  release  from  paying  further  royalty  or 
royalties. 

*'  It  is  mutually  understood  and  agreed  that  the  failure  of  the  party  of  the 
second  part  to  pay  the  minimum  amount  of  rovalty  named,  or  the  discontin- 
uance of  the  manufacture  or  sale  referred  to,  shall  not  relieve  the  party  of 
the  second  part  from  the  payment  of  such  royalty  or  royalties  as  may  be  due 
the  party  of  the  first  part  at  the  time  of  such  termination  of  the  contract  and 
assignment  of  the  said  patents  to  the  party  of  the  firat  part." 

Ileldy  that  it  was  optional  with  the  corporation  to  discontinue  the  manu- 
facture and  sale  of  the  lamps; 

That  if  it  did  discontinue  such  manufacture  and  sale,  or  if  the  number 
of  lamps  manufactured  and  sold  by  the  corporation  in  any  year  was  not 
sufficient  to  ])roduce  a  royalty  of  $500,  the  inventor  was  entitled  to  a 
reassignment  of  the  patents; 

That  the  corporation  was  not  obliged  to  pa]^  the  inventor  a  minimum  of 
$500  per  annum  as  royalty  until  such  time  as  it  reassigned  the  patents  to 
him;  that  it  was  only  obliged  to  pay  him  a  royalty  of  twelve  and  a  half 
cents  upon  each  lamp  manufactured  and  sold  by  it. 

Semhle,  that  the  corporation  could  not  abandon  the  manufacture  of  the 
lamps,  and,  by  tendering  the  inventor  $500,  hold  the  patents  and  thus  pre- 
vent the  inventor  from  placing  his  invention  upon  the  market. 

CoiiBfiT  V,  Manhattan  Brass  Co 217 

8. Agreement  to  aseist  in  procuring  State  control  by  using  influence 

with  public  officers  —  it  is  void  as  against  public  policy,']  A  contract  made 
betweeti  a  contracting  firm,  which  contemplated  submitting  competitive 
bids  for  canal  contracts  to  be  let  by  the  State  of  New  York,  and  a  person, 
who,  for  some  years,  had  been  engaged  at  Albany  in,  as  he  expressed  it, 
protecting  corporations  against  ** strike"  legislation,  by  which  the  contract- 
ing firm  agreed  to  pav  to  such  person  one  third  of  the  profits  which  it  mi^ht 
realize  upon  all  canal  contracts  secured  by  it,  in  consideration  for  which 
such  person  agreed,  by  means  of  his  political  and  social  relations  and 
Influence  with  officers  of  the  State  of  New  York,  to  secure  for  the  contracting 
firm  information,  not  open  to  other  bidders,  from  the  office  of  the  State 
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Engineer  and  Surveyor,  in  regard  to  the  estimates  of  the  probable  cost  of 
the  work  included  within  the  contracts,  and  otherwise  to  render  assist- 
ance to  said  firm  in  obtaining  contracts  and  favoritism  from  Btate  officers 
during  the  perfoimance  of  the  work,  is  void  a^  against  public  policy. 

Drake  9.  Lauer -. 86 

9. lia  invalidity  may  he  vrged  although  not  pleaded.]    The  contract 

being  one  affecting  the  interests  of  the  general  public,  the  defense  that  it  is 
void  as  against  public  policy  need  not  be  pleaded  in  order  to  be  avail- 
able.   Id. 

10. Receipt  of  beneflte  iTiereunder.]    The  receipt  of  the  benefits  of  the 

contract  by  the  contracting  firm  will  not  preclude  it  from  asserting,  in  an 
action  brought  to  enforce  the  contract,  that  it  is  void  as  against  public 
policy.    Id. 

11. Test  of  inDolidity.]    In  order  to  render  a  contract  void  as  against 

public  policy,  it  should  appear  that  the  agreement  itself  contemplates  illegal 
acts  or  acts  condemned  as  against  good  morals  or  public  policy.  It  is  not 
sufficient  that  acts  are  done  which  might  be  condemned;  the  test  is  the 
intention  of  the  parties.    Id. 

12. WTiat  contracts  for  services  btfore  public  oJUiers  are  valid  and  what 

are  invalid.']  Semhle,  that  contracts  which  provide  for  the  rendition  of  fair 
and  open  services  before  public  officere  are  valid,  but  that  contracts  which 
contemplate  the  rendition  before  public  officere  of  secret  services  leading  to 
acts  of  favoritism  or  unfairness  on  the  part  of  such  public  officers  are  con- 
trary to  public  policy.    Id. 

13.  When  time  is  of  the  essence  of  a  contract.]  The  following  pro- 
vision in  a  contract  for  the  sale  of  land,  *'It  is  hereby  understood  and 
agreed  that  this  contract  shall  be  binding  and  in  full  force  and  effect  up  to 
and  including  the  27  of  November,  1902,  at  after  which  date  the  same 
shall  terminate  and  become  void  and  of  no  effect  whatsoever,"  makes  time 
of  the  essence  of  the  contract  and  neither  party  thereto  may  insist  upon  a 
performance  of  such  contract  subsequent  to  November  27,  1902. 

Blanchard  v.  Archer 4S9 

14. An  acceptance  of  the  contract  is  not  sttffideni.]    A  letter  sent  by  the 

contract  vendee  to  tiie  attorney  for  the  contract  vendora,  stating,  "  I  hereby 
notify  you  of  my  acceptance  of  the  proposition  stated  in  said  instrument, 
namely,  to  purchase  the  property  known  as  the  Archer  Farm,  containing 
ninety  seven  acres,  more  or  less,  for  the  sum  of  Thirty -two  Thousand 
Dollara.  I  would  thank  you  to  send  me  the  deed  of  the  property,  together 
with  any  title  papers  you  may  have,  so  that  a  contract  may  be  prepared 
accordingly,''  does  not  satisfy  the  terms  of  the  agreement.    Id. 

15. The  time  runs  from  the  dale  not  ths  delivery  of  the  contract.']    The 

general  rule  is  that  the  time  limited  by  a  contract  for  the  performance  thereof 
runs  from  the  date  of  the  contract  and  not  from  the  delivery  thereof, 
unless,  owing  to  a  delay  in  the  delivery,  performance  within  the  time  limited 
is  thereby  rendered  impossible  or  unreasonable.    Id. 

16. An  agreement  signed  with  the  agents  seal  does  not  bind  the  principal,] 

An  agreement  for  the  sale  of  real  property  executed  under  his  seal  by  the 
agent  of  the  owners  thereof  is  not  binding  upon  such  ownera;  the  agree- 
ment being  under  seal,  the  agency  cannot  be  shown  with  respect  thereto. 
Id, 

17. A  party  seeking  to  rescind  a  contract  must  make  restitution  or  allege  his 

willingness  to  do  so.]  In  every  action  to  rescind  a  contract,  it  is,  in  the  absence 
of  fraud,  incumbent  upon  the  party  seeking  to  rescind,  tis  a  condition  prece- 
dent to  his  right  to  obtain  such  relief,  to  restore  the  benefits  received,  or 
to  offer  to  restore  such  benefits  upon  the  trial;  if  restoration  has  not  been 
made  prior  to  the  commencement  of  the  action,  willingness  and  ability  to 
restore  must  be  alleged  in  the  pleading  and  such  allegation  be  complied  with 
at  the  trial.     City  op  Ironwood  v.  Wickes 164 

18. Action  to  recover  the  purchase  price  of  void  municipal  bonds  —  pur- 

chaser  must  return  all  of  such  bonds.]  A  firm  which  purchases  municipal 
bonds  of  the  par  value  of  6150,000  and  pays  the  obligor  city  625,000  on 
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account  of  the  purchase  price,  is  entitled,  if  the  bonds  are  void,  to  rescind  the 
purchase  and  to  recover  from  the  city  the  $25,000,  provided  it  is  able  to 
restore  all  of  the  bonds  to  the  city.    Id. 

19. The  return  of  a  portion  thereof  is  intujleient.]    Where,  however. 

the  firm  has  sold  the  bonds  to  third  parties  and  is  unable  to  obtain,  for 
delivery  to  the  city,  more  than  $132,000  of  such  bonds,  leaving  the  remain- 
ing $18,000  of  the  bonds  outstanding  in  the  hands  of  persons  as  to  whom  no 
adjudication  has  been  made  that  their  bonds  are  invalid,  it  is  not  entitled 
to  recover  the  $25,000  or  any  part  thereof.    Id. 

20. Parol  agreement  by  a  person  since  deceased  to  mil  all  his  property  to 

another  —  tohen  it  toillbe  enforced.]  A  parol  agreement  alleged  to  have  been 
made  by  a  decedent  in  his  lifetime,  whereby  he  agreed  to  will  all  his  prop- 
erty to  the  other  party  to  the  agreement,  will  not  be  enforced  unless  the 
agreement  possesses  all  the  essentials  of  a  contract,  is  fair  and  equitable  and 
the  terms  thereof  are  definite  and  certain  and  are  clearly  established  by  the 
testimony  of  disinterested  witnesses.    Pattat  «.  Patt at lOS 

21. 7%e  aoreement  is  void  under  the  Statute  of  Frauds  —  tohen  the  rendi- 
tion of  services  t/iereunder  toiU  not  justify  the  court  in  decreeing  spedfle  per- 
formance.] Such  an  agreement  is  void  under  the  Statute  of  Frauds,  and 
the  rendition  of  services  thereunder  is  not  sufficient  to  take  the  case  out  of 
the  statute  and  justify  the  court  in  decreeioe  specific  performance,  when  it 
appears  that  the  value  of  the  services  may  be  estimated  and  that  it  would 
consequently  not  be  inequitable  to  refuse  to  decree  specific  performance.    Id. 

22. Failure  to  plead  the  statute.]    Where  the  party  with  whom  the 

alleged  agreement  was  made  sets  it  up  as  a  valid  contract  in  the  answer 
internosed  by  liim  in  an  action  brought  to  partition  the  reul  estate  of  which 
the  aecedent  died  seized  and  demands  specific  performance  thereof,  the 
other  parties  to  the  action,  by  neglecting  to  serve  a  reply  to  such  answer, 
are  not  precluded  from  asserting  that  the  contract  was  void  under  the  {Statute 
of  Frauds.    Id. 

28. Contract  —  when  n/>t  so  absurd  as  to  be  uner^ordble.]    What  con> 

traeb  between  shippers  of  cattle,  by  which  they  agreea  to  pay  commissions 
one  to  the  other  on  cattle  carried  by  them,  is  not  so  absurd  or  unreasonable 
as  to  be  unenforcible,  considered.    Ceballos  v.  Munson  Steamship  Linb.  .  508 

24. Question  of  novation,  when  one  for  the  juru.]  What  evidence  jus- 
tifies the  submission  to  the  jury  of  the  question  whether  there  was  a  nova- 
tion, considered.    Id. 

25. Violation  of  the    United  Statutes  statutes  against  monopolies.] 

When  such  a  contract,  which  contains  no  provision  as  to  maintaining  rates 
or  preventing  competition,  and  does  not  fix  prices  nor  confine  dealings  to  a 
combination  of  persons,  does  not  violate  the  United  States  statutes  relating 
to  monopolies,  considered.    Id. 

Assignment  under  seal  —  presumption  of  a  valid  consideration  in  addi- 
tion to  "  natural  love  and  affection"  recited  as  the  consideration  therein. 

Von  Schuckmann  v,  Hsinrich 278 

See  Insurance. 

Transfer  of  corporate  stock  to  be  used  for  a  specified  purpose — its 

use  for  another  purpose  justifies  a  rescission  of  the  transaction —a  fiduciary 

relation  is  created.    Slatback  v.  Raymond 326 

iSee  EquiTT. 

New  York  city  —  charge  for  the  use  of  a  wharf  for  the  first  twenty- 
four  hours  —  implied  contract. 

International  Hide  Co.  v.  N.  Y.  Dock  Co 662 

See  Municipal  Corporation. 

Law  of,  reUUing  to  bonds. 

^BOND. 

Covenant  not  to  sue. 

See  Covenant. 

Law  of.  relating  to  deeds. 

See  Deed. 
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Gf  inturanee. 

See  Inbubancb. 

BdaHng  to  landlord  and  tenant. 

See  Landlord  akd  Tbnaht. 

Law  of,  relating  to  a  mortgage. 

See  MoRTOAGB. 

Cf  eopartnerehip. 

See  PARTinsRSHiF. 

Cfeale  ofpereonal  property. 

SeeQAjjVi, 

Cffeale  of  real  property, 

iSSeftf  Vendor  and  Purchaser. 

OONTBIBUTO&Y  NEOUOBNOE  : 

See  Nboliobnce. 

OONVEBSION  —  Of  pereonal  property. 
See  Personal  Property. 

CONVETANCE : 

See  Deed. 

Of  real  property. 

See  Vendor  and  Purchaser. 

PAOE. 

OOKPOBATION  —  Reorganization  agreement  —  liability  of  the  committee 
created  tfiereby  for  a  failure  to  file  the  plan  of  reorganization  prior  to  a  mort- 
gage foredoeure  sale  at  which  it  purchases  the  property  —  tohere  no  damage  is 
shown  by  a  bondholder  who  has  deposited  his  bonds  thereunder  —  his  failure 
to  withdraw  hie  bonds  from  deposit  after  notice  of  the  filing  of  the  plan  of 
reorganization.^  1.  A  railway  corporation,  having  made  default  in  the 
payment  of  the  interest  due  on  bonds  secured  by  a  mortgage  upon  its  prop- 
erty, the  trustee  named  in  the  mortgage  instituted  a  suit  for  the  foreclosure 
thereof,  and  a  receiver  pendente  lite  of  the  mortgaged  property  was 
appointed.  April  9,  1895;  during  the  pendency  of  the  foreclosure  action, 
a  reorganization  agreement  was  executed  by  the  terms  of  which  a  commit- 
tee was  appointed  to  represent  the  bondholders. 

The  agreement  provided  that  the  bonds  should  be  deposited  with  the  Man- 
hattan Trust  Company,  "subject  to  the  order  and  full  control  of  the  com- 
mittee, to  be  used  for  any  purposes  under  this  agreement.  The  deposit  of 
such  bonds  shall  transfer  to  the  committee  the  full  legal  and  equitable  title 
thereto  for  all  the  purposes  of  this  agreement;''  that  ''the  committee  is 
hereby  expressly  authorized  and  empowered,  and  it  shall  be  its  special 
duty  to  prepare  and  adopt  a  plan  for  tbe  reorganization  of  the  affairs  of  the 
railway  company,  with  or  without  foreclosure.  When  the  committee  shall 
have  adopted  such  plan,  a  copy  thereof  shall  be  lodged  with  the  Manhat- 
tan Trust  Company.  Notice  shall  thereupon  be  given  to  the  holders  of 
the  trust  certificates  issued  hereunder,  and  such  plan  shall  become  bind- 
ing upon  all  of  the  said  holders  who  do  not  withdraw  herefrom  (in  the 
manner  hereinafter  provided),  unless  the  holders  of  a  majority  in  interest 
of  the  said  certificates  shall,  within  twenty  days  after  such  notice,  file  with 
the  Manhattan  Trust  Company  their  written  dissent  from  the  plan;"  that 
"any  holder  of  a  trust  certificate  issued  hereunder  may,  at  any  time  within 
thirty  days  after  the  mailing  to  him  of  notice  of  the  filing  of  a  plan  of 
reorganization,  as  hereinbefore  provided,  withdraw  from  this  agreement 
and  recover  back  the  bond  or  bonds  deposited  by  him  upon  payment  of  his 
pro  rata  share  of  the  expenses  theretofore  incurred  by  the  committee;" 
that  the  committee,  for  the  purpose  of  effecting  a  reorganization  of  the 
affairs  of  the  railroad  company,  might  take  such  steps  as  it  might  deem  advis- 
able for  the  formation  of  a  new  corporation  and  for  transfernng  to  the  new 
corporation  all  the  assets  of  the  railway  company;  that  it  might  "  use 
the  deposited  bonds  for  the  purpose  of  paying  for  any  assets  or  franchises 
purchased;"  that  "the  committee  may  supply  any  defects  or  omissiona 
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which  it  may  deem  Decessary  to  be  supplied  to  enable  it  to  carry  out  the 
general  purpose  of  this  agreement.  The  committee  is  authorized  to  con- 
strue this  agreement  and  its  construction  shall  be  final; "  that  no  member 
of  the  committee  should  be  liable  for  '*  anything  but  his  own  willful 
misconduct." 

The  agreement  contained  no  express  provision  as  to  the  time  when  the  plan 
of  reorganization  should  be  filed  by  the  committee. 

July  16,  1895,  the  chairman  of  the  reorganization  committee,  in  reply  to 
the  request  of  The  Industrial  and  General  Trust,  a  bondholder  which  had 
deposited  its  bonds  under  the  reorganization  agreement,  informed  such 
bondholder  tliat  the  property  would  be  sold  September  16,  1895,  and  that  no 
plan  of  reorganization  had  then  been  adopted  and  tliat  he  was  unable  to 
predict  the  probable  date  upon  which  a  plan  would  be  issued. 

September  16,  1895,  the  reorganization  committee  bid  in  the  mortgaged 
property.  Thereafter  the  reorganization  committee  caused  the  incorporation 
of  a  new  railroad  company,  and  procured  the  mortgaged  property  to  be  con- 
veyed to  it,  part  of  the  purchase  price  being  paid  in  cash  and  part  by  the 
use  of  bonds  deposited  under  the  reorganization  agreement.  All  of  the 
stock  and  securities  of  the  new  railroad  company  were  issued  to  the  reor- 
ganization committee. 

In  July,  1898,  a  plan  of  reorganization  was  filed  and  notice  thereof  was 
given  to  all  the  bondholders  as  provided  in  the  reorganization  agreement. 
The  Industrial  and  General  Trust,  the  bondholder  before  referred  to,  did  not, 
upon  receiving  notice  of  the  filing  of  the  plan  of  reorganization,  withdraw 
the  bonds  deposited  by  it,  as  provided  in  the  reorganization  agreement. 

In  an  action  brought  by  The  Industrial  and  General  Trust  against  the  reor- 
ganization committee  to  recover  damages  for  an  alleged  breach  of  the  reor- 
ganization agreement,  based  upon  the  failure  of  the  committee  to  file  the 
plan  of  reorganization  prior  to  the  sale  of  the  mortgaged  property  in  the 
foreclosure  action,  it  was 

Held,  that  the  complaint  was  properly  dismissed; 

That  the  reorganization  agreement  contained  no  provision,  either  express 
or  implied,  that  the  plan  of  reorganization  should  be  filed  prior  to  the 
sale  in  foreclosure; 

That,  assuming  that  the  failure  of  the  committee  to  file  the  plan  of  reor- 
ganization prior  to  the  sale  did  constitute  a  breach  of  the  reorganization 
agreement,  the  plaintiff  could  not  recover  damages  in  this'action,  as  the  com- 
mittee having  acquired  all  of  the  mortgaged  propertv,  it  did  not  appear  that 
the  plaintiff's  proportionate  share  of  the  securities  of  the  new  company  was 
not  as  valuable  as  the  bonds  which  it  had  deposited  with  the  reorganization 
committee,  and  that,  consequently,  the  plaintiff  had  not  shown  that  it  had 
sustained  any  damages  from  the  alleged  breach; 

That  the  complaint  was  also  properly  dismissed,  because  the  plaintiff,  by 
failing,  upon  receiving  notice  of  the  flhng  of  the  plan  of  reorganization,  to 
withdraw  its  bonds  in  the  manner  provided  in  the  reorganization  agreement, 
had  assented  to  such  plan.    Industrial  &  General  Trust  (Ltd.)  v,  Todd..  263 

2. When  a   corporation  is  not    doing  huHness   in    the    State   of  New 

Toik,']  A  foreign  corporation  engaged  in  the  business  of  selling  coal  and 
of  shipping  it  to  buyers  had  its  office  in  the  city  of  Philadelphia,  but  main- 
tained what  was  called  a  branch  ofilce  in  the  city  of  New  York  for  the  con- 
venience of  its  agent  in  that  city.  This  agent  had  no  authority  to  make 
contracts  for  the  sale  of  coal,  but  reported  everything  to  Philadelphia.  With 
the  exception  of  a  single  cargo  none  of  the  coal  offered  for  sale  by  this  a&rent 
was  within  the  State  of  New  York  at  the  time  of  the  sale,  and  almost  all  of 
the  sales  made  by  him  were  to  parties  outside  of  the  State  of  New  York. 
The  corporation  had  no  books  of  account  in  the  State  of  New  York,  nor  did 
it  have  a  bank  account  in  that  State  or  keep  coal  or  other  merchandise 
therein. 

Held,  that  the  corporation  was  not  doing  business  in  the  State  of  New 
York  within  tiie  meaning  of  section  15  of  the  GJeueral  Corporation  l^aw 
(Laws  of  1892.  chap.  687),  as  amended  by  chapter  588  of  the  Laws  of  1901, 
prohibiting  foreign  corporations  from  doing  business  in  the  State  of  New 
York  without  procuring  a  certificate  of  authority  from  tlie  Secretary  of 
State.    Penn  Collieries  Co.  v.  McKeever 808 
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8.  Action  by  a  stockholder  thereof  to  compel  penone  to  aeeount  for 

property  of  tJie  corporaiion  which  they  had  eonterted  —  a  director  of  the 
earporiUion,  who  took  no  part  in  the  eonwreion,  is  not  a  proper  pai'tjf.] 
Where  a  stockholder  of  a  corporation  brings  an  action  in  the  nght  ojf  the 
corporation,  the  directors  thereof  having  refused  to  bring  it,  to  compel 
certain  of  the  individual  defendants  to  account  to  the  corporation,  which  is 
also  made  a  party  defendant,  for  property  belonging  to  the  corporation 
ivhich  they  have  on  verted  to  their  own  use,  a  director  of  the  corporation, 
who  was  not  one  of  the  persons  guilty  of  the  conversion  and  who  had  no 
connection  with  the  corporation  until  long  after  the  consummation  of  the 
conversion,  is  not  a  proper  party  to  the  action  and  the  complaint  is  demur- 
rable as  against  him.    Mulhbran  «.  Gsbhardt 98 

4. Directors  are  not  necessary  parties.^    Directors  of  a  corporation,  as 

such,  are  not  necessary  parties  to  such  an  action.    Id, 

Rural  cemetery  association  —  section  45  of  the  Membership  Corpo- 
rations Law  authorizing  it  to  acquire  additional  land  by  condemnation  pro- 
ceedings is  constitutional  —  that  the  parcel  sought  to  be  acquired  is  separated 
from  the  original  cemetery  by  a  public  highway  is  not  an  objection  —  com- 
pliance with  the  requirements  as  to  maps,  surveys  and  schedules  of  prices. 

Matter  OF  Lyoks  GiiiMBTERY  AssN 19 

See  Cemetery. 

Money  given  to  the  secretary  of  an  investment  company  for  a  mortgage 

—  liability  of  the  company  where  the  mortgage  proves  to  be  a  forgery  —  the 
fact  that  the  secretary  has  acted  as  attorney  for  the  lender  in  other  matters  does 
not  relieve  the  company  —  plea  of  ultra  vires  by  the  company — company 
not  discharged  because  the  mortgage  was  given  by  a  third  person. 

Kino  v.  Long  Island  Real  Estate  Exchanqb 442 

See  Principal  and  Agent. 

Joinder  of  causes  of  action  —  a  cause  of  action  under  section  81  of 

the  Stock  Corporation  Law  and  one  at  common  law  for  a  false  report  by  the 

treasurer  of  a  corporation  may  be  joined.    Hutchinson  «.  Young 407 

See  Misjoinder. 

To  carry  on  insurance  business. 

See  Insurance. 

Taxation  of  corporations. 

See  Tax. 

See  Railroad. 

OOB^TS  —  Stny,  because  of  the  nonpayment  of  costs -^ a  copy  of  the  order 
imposing  the  costs  must  be  first  served.]  1.  The  stay  of  proceeaings  prescribed 
by  section  779  of  the  Code  of  Civil  Procedure,  in  the  event  of  a  failure  to  pay 
the  costs  directed  to  be  paid  by  an  order,  does  not  operate  until  after  a  copy 
of  the  order  has  been  served  upon  the  party  required  to  pay  the  costs, 
whether  or  not  the  time  for  the  payment  of  such  costs  is  specified  in  the 
order.    Sire  v.  Shubert 824 

2. Costs  on  t?te  dismissal  of  an  appeal  to  the  Court  of  Appeals.]    Where 

the  Court  of  Appeals  dismisses  an  appeal,  "with  costs  and  ten  dollars 
costs  of  motion,"  upon  a  preliminary  motion  to  dismiss  the  appeal,  and 
not  after  the  argument  thereof  or  upon  a  motion  embodied  in  the  argument, 
the  respondent  is  not  entitled  to  tax  an  argument  fee  in  the  Court  of 
Appeals.     Matter  op  Wray  Drug  Co 456 

8. Settlement  depriving  the  defendants  attorney  of  his  costs.]    The  right 

of  the  parties  to  an  action  to  settle  the  litigation  does  not  require  the  court  to 
carry  into  effect  a  settlement  made  for  the  purpose  of  depriving  the  defend- 
ant's attorney  of  his  costs.    Matter  of  Rogers  v.  Marcus 552 

4  Administrator  not  chargeable  with  costs.]     Where,  in  an  action 

brought  against  an  administrator  to  determine  the  title  to  a  policy  of  life 
insurance,  it  does  not  appear  that  the  defendant  was  guilty  of  any  fault  in 
layinff  claim  to  the  policy,  the  court  should  not  award  costs  against  him  per- 
soDally.    Von  Schuckmann  «.  Heinbich 278 
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Vacation  of  judgment  not  granted  upon  the  mere  allegation  of  a 

party  that  his  attorney  acted  negligently,  unwisely  and  improperly  —  terma 
impoBed.    Early  «.  Bard 476 

See  JUDOMBNT. 

When  ooata  are  properly  charged  against  executors  in  their  indiyidual 

capacity.     Roohey  v.  Bodkin 481 

See  £<^uiTT. 

COXTHBEL  FEE  —  Damages  an  an  injunction  bond — wh^n  a  counsel  fee  is 
earned  in  vacating  a  temporary  injunction,  not  in  preventing  the  granting  of  an 
ir^unctwn  pendente  lite. 
See  Injunction. 

OOXJNTY — Town  bonding  —  the  petition  to  the  supervisors  must  be  in  the 
form  required  by  the  statute  in  existence  at  the  time  it  is  to  be  acted  upon 
by  the  Bupervisors^— chapter  469  of  the  Laws  of  1908  is  not  retrospective. 

WBBStBR  «.  Town  op  White  Plains 398 

See  Town. 

OOUST — Jurisdiction  of  the  Supreme  Court  of  the  State  of  New  York  of  an 
action  against  a  foreign  insurance  company  brought  by  a  resident  of  the  State  of 
Neui  York  as  assignee  of  the  party  insured  under  a  policy  issued  by  said  com- 
pany,  as  against  a  non-resident  dtfendant  who  has  acquired  the  interest  of  a 
mortgagee  %n  the  policy. 

See  Lbwis  «.  Guardian  Assurance  Co.  (Ltd.) 157 

Jurisdiction  not  assumed  by  the  courts  of  New  York  of  action*  for  negli- 
gence arising  in  another  State  between  citizens  and  residents  thereof — failure  to 
take  ol^jection  on  Vie  first  trial — ejfect  of  such  other  State  accepting  jurisdiction 
of  like  cases. 

See  Ck)LLARD  v.  Beach 839 

An  enactment  of  the  Legislature  will  not  be  construed  as  modifying  time- 
honored  customs  and  powers  of  the  court,  in  the  absence  of  an  express  provision  to 
that  effect  therein. 

See  Matter  op  Cullinan  (Watson  Gertipicate) 540 

Appeal  from  t?ie  City  Court  of  Yonkers  to  the  Appellate  Division  — 

interest  on  the  amount  claimed,  considered. 

See  Richardson  &  Botnton  Co.  v.  Schipp 368 

TimSf  prescribed  by  Rule  22  of  t?ie  General  Rules  of  Practice,  to  move  to 

have  an  answer  made  definite  and  certain  where  it  is  served  by  mail. 

See  BoRSUK  v.  Blauner 306 

Authority  of  the  court  over  public  officers. 

See  People  ex  rel.  Husted  v.  Board  op  Trustees 599 

In  cities. 

See  Municipal  Corporation. 

COVEN AlfT  —  Reformation  of  a  quitclaim  deed  so  as  to  exempt  from  its 
operation  a  covenant  restraining  the  use  of  the  land  for  saloon  purposes  — 

when  such  relief  will  be  granted.    Uihlein  v.  Matthews 57 

See  EqL^TY. 

—  Not  to  sue. 

See,  Walsh  r .  H  anan 580 

Warranty  in  insurance  policy. 

See  Insurance. 

In  a  lease. 

See  Landlord  and  Tenant. 

CBEDITOB : 

See  Debtor  and  Creditor. 

CRIME  —  Manslaughter  —  what  indictment  sufficiently  alleges  the  causal  eon- 
neetion  bettceen  the  death  and  the  act  of  tJ^  accused — when  the  time  of  the  com- 
mission of  the  crime  is  sufficiently  stated.]  1.  An  indictment  for  manslaughter 
in  the  second  degree  charged  as  follows:  "That  the  said  James  Murphy  did 
on  the  day  aforesaid  wilf  ufly  and  feloniously  break  loosen,  disengage,  or  other- 
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wise  wilfully  and  feloniously  interfere  with  the  rigging,  mechanism  and 
physical  apparatus,  whereby  a  certain  live  electric  arc-light  and  the  cur- 
rent-charged wires  thereto  attached,  situated  on  the  Richmond  Turnpike 
In  said  County  and  near  Linoleumville,  could  be  lowered  from  their  usual 
safe  positions  to  points  unsafe  and  dangerous;  and  that  the  said  James 
Murphy  by  such  breaking,  loosening,  disengaging  or  interfering  did  so  cause 
the  said  current-charged  wires  and  live  electric  arc-light  to  become  lowered 
from  their  usual  safe  positions;  and  that  subsequently  one  August  Klein 
did  come  in  contact  with  said  live  arc-light  or  wires  so  lowered,  and  that  he 
was  then  and  thereby  killed.  The  said  act  having  been  committed  by  the 
said  James  Murphy  without  a  design  to  effect  death,  but  by  his  act,  procure- 
ment or  culpable  negligence." 

Heldj  that  the  allc^tion  that  Klein  **  was  then  and  thereby  killed  '*  might 
be  construed  as  qualifying  not  only  the  allegation  immediately  preceding  it, 
but  also  the  prior  allegation  that  the  defendant  lowered  the  light  and  wires; 

That,  as  thus  construed,  the  indictment  sufflcientlv  alleged  the  causal  con- 
nection between  Klein's  death  and  the  lowering  of  the  light  and  wires; 

That  the  averment  that  *'  subsequently  one  August  Klein  did  come  in  con- 
tact with  said  live  arc-light  or  wires  so  lowered  "  alleged  the  time  when  the 
crime  was  committed  with  the  certainty  required  by  sections  280  and  284  of 
the  Ck>de  of  Criminal  Procedure; 

That  such  allegation  was  tantamount  to  an  averment  that  Klein's  death 
Occurred  on  the  same  day  that  the  light  and  wires  were  lowered. 

People  v.  Murphy.  . .  .   888 

8.  ^^-^  PooUeUing  —  proof  sustaining  a  conviction  thereof — instruction  to 
the  jury  as  to  tlie  punishment  ther^or,"]  Upon  the  trial  of  an  indictment, 
charging  the  defendant  with  the  crime  of  poolselling  in  violation  of  section 
851  of  the  Penal  Code,  no  evidence  was  given  that  the  defendant  actually 
engaged  in  poolselling  himself.  Testimony  was,  however,  given  to  the  effect 
that  on  the  day  mentioned  in  the  indictment,  poolselling  was  conducted  in  a 
building  occupied  by  the  defendant  as  a  liquor  saloon;  that  for  a  period  of 
five  minutes  defendant  was  present  in  the  room  talking  with  one  Cunning- 
ham, while  the  latter  was  engaged  in  banging  up  cards  bearing  the  names 
of  the  horses  entered  for  each  race;  that  on  the  day  previous  to  that 
charged  in  the  indictment,  the  defendant  exercised  control  over  the  room 
by  refusing  to  allow  a  police  officer  to  enter  it,  and  that  a  telephone  found 
in  the  pool  room  had  been  placed  there  upon  the  application  of  the 
defendant. 

meld,  that  the  evidence  was  sufficient  to  sustain  a  finding  that  the  defend- 
ant assisted  and  abetted  poolselling; 

That  it  was  not  error  for  the  court  to  Instruct  the  Jury  as  to  the  punish-, 
znent  which  could  be  infiicted  upon  the  defendant  if  he  were  found  guilty. 

People  v.  Canepi 879 

Offense  of  selling  liquor. 

See  Intoxicatinq  Liquor. 

jDAMAOES — Conspiracy — refusal  of  raUroad  companies  to  handle  grain 
from  an  independent  elevator  on  the  same  terms  as  grain  from  elenators  controlled 
by  an  elevator  association  —  t?ie  railroad  company  and  the  elevator  association 
are  liable  to  the  owners  of  tJie  independent  elevator  for  the  damages  sustained  by 
them. 

See  Kellogg  v.  Sowerby 134 

Oas  company  —  liability  of  where  its  servant  breaks  a  cellar  door  in 

crder  to  remove  a  meter — express  direction  by  the  gas  company  need  not  be  shown 
'^punitive  damages  not  allowed — what  considered  in  determining  the  damages 
—  verdict  of%\^not  excessive. 

See  Reed  v.  New  York  &  Richmond  Gas  Co 468 

Writ  of  inquiry  issued  in  an  action  to  recover  damages  for  personal 

injuries — the  court  may,  in  its  discretion,  direct  that  it  be  executed  btfore  a 
judge  and  a  jury  drawn  from  the  regular  panel. 

See  EiiSET  v.  International  Railway  Co 115 

App.  Div.— Vol,  XCIIL        41 
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Damages  on  an  injunction  band —  when  a  eaumelfee  is  samsd  in  Tocat- 

ing  a  temporary  injunction^  not  in  presenting  the  granting  qf  an  ir^ncticn 
pendente  lite. 

See  Prrlman  v,  Bernstein 330 

Rescission  of  a  sale  to  a  partnerJiip,  induced  by  fraud — an  action  for 

damages  is  maintainable  against  the  partner  guilty  of  the  fraud — his  discharge 
in  bankruptcy  is  no  dtfense. 

See  Htde  &  Sons  «.  Lesser 820 

Landlord  and  tenant — breach  of  a  contra^ct  to  repair,  causing  personal 

injuries. 

See  Stelz  v.  Van  Dusen 358 

Special  damages — in  order  tobe  recovered  they  must  be  pleaded. 

See  Rankin  v.  Bush 181 

— -/n  libel  cases. 
See  Libel. 

DEBTOR  AND  CREDITOR  —  Payment  qf  a  note  —  entries  in  the  cash  book 
and  ledger  of  the  maker  are  incompetent  to  establish  it  —  i^atute  of  Limitations 
gofiemingan  action  to  recover  collateral  pledged  to  secure  a  note — when  it  begins 
to  run  in  such  a  case  in  favor  of  the  pledgee  —  it  is  not  from  the  date  of  a 
demand  by  the  pledgor  for  the  collateral. 

See  BuowN  v,  Bronson 31d 

Satisfaction  of  a  mortgage,  under  an  agreement  by  the  debtor  to  pay  the 

debt  — action  by  an  assignee  of  the  original  creditor  to  recover  an  unpaid  balance 
—  when  it  is  based  on  the  promise  and  not  on  the  bond  —  if  on  the  bond  the  obligee 
is  a  necessary  party. 

See  Holmes  v,  Elt 890 

Release  of  one  tort  feasor,  excepting  the  liability  of  others  —  it  is  in  effect 

a  covenant  not  to  sue, 

iSstf  Walsh  «.  Hanan 580 

DEOEDEKT  —  Reference  of  a  disputed  claim  against  the  estate  qf  a  decedent. 
See  Reference. 

DECLARATION  —  When  competent  as  evidence. 
See  Evidence. 

DECREE: 

See  Judgment. 

DEED  —  A  deed  executed  by  one  qf  two  executors  having  a  power  of  sale  is  void."] 
1.  Where  a  will  confers  on  the  two  executors  nominated  therein  power  to 
sell  the  testator's  real  estate,  a  deed  of  such  real  estate  executed  by  but  one 
of  the  two  executors  is  void  if  both  the  executors  have  qualified  and  are 
acting.    Brown  v.  Doherty 190 

2. When  a  party  claiming  under  such  a  deed  acquires  a  good  title  under 

the  Statute  of  Limitations,]  The  5th  clause  of  the  will  of  a  testator  provided: 
"  I  give  and  bequeath  unto  my  executors  to  be  hereinafter  appointed,  the 
rest,  residue  and  remainder  of  my  personal  and  real  estate,  in  trust,  never- 
theless, and  I  do  hereby  by  this  my  last  will  and  testament,  authorize  my 
'  executors  hereinafter  appointed  to  rent,  sell  or  dispose  of  the  rest,  residue 
and  remainder  of  my  said  real  estate,  either  at  public  or  private  sale  as 
they  may  deem  most  advantageous  to  my  estate  and  to  execute  good  and 
sufficient  deed  or  deeds  for  the  same  and  to  place  the  residue  of  the  money 
after  paying  my  just  debts  as  hereinbefore  directed  arising  from  such  sale 
or  sales,  at  interest  and  to  pay  to  my  said  wife  so  long  as  she  shall  remain 
my  widow,  such  income  arising  therefrom  for  the  support  and  maintenance 
of  my  said  infant  children,  duringtheir  minorship  or  infancy. 

**  /Lnd  after  the  said  Margaret  Dougherty  shall  cease  to  be  my  widow, 
I  give  and  bequeath  to  my  said  children  Patrick  Dougherty,  John  Dough- 
erty and  James  Dougherty,  equal,  share  and  share  alike,  all  the  estate, 
both  real  and  personal,  that  may  remain  in  the  hands  of  the  said  executors 
at  the  time  the  said  Margaret  Dougherty  shall  cease  to  be  my  widow. 
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*'  And  I  do  also  authorize  and  direct  my  said  executors  in  case  of  the  sale 
of  my  real  estate,  as  already  proyidei  for,  to  sign,  seal,  execute  and  deliver 
ffood  and  sufficient  deed  or  deeds  of  conveyance  in  the  law  for  conveying 
tne  said  real  estate  to  the  purchaser  or  purchasers  thereof." 

In  1878  real  estate,  included  within  the  residuarv  clause,  was  sold  at  a 
public  auction  sale  pursuant  to  advertisements  published  in  the  names  of 
both  of  the  executors  nominated  in  the  will  One  of  the  executors  refused 
to  join  in  the  deed  to  the  purchaser,  and  such  purchaser  went  into  possession 
of  the  premises  under  a  deed  executed  by  the  other  executor. 

The  testator's  widow  died  in  January,  1888.  and  his  youngest  child  became 
of  age  December  21,  1889.  In  1902  a  grantee  of  the  purchaser  at  the  sale 
brought  an  action  against  the  testator's  surviving  children  to  determine 
their  claim  to  the  property.  The  plaintiff  and  her  grantor  had  held  the 
premises  adversely  since  the  execution  of  the  deed. 

Skid,  that,  assuming  that  the  deed  executed  to  the  plaintiff's  grantor  was 
insufficient  to  convey  the  legal  title  to  the  premises,  the  plaintiff  and  her 
grantor  had  held  the  premises  adversely  for  a  period  during  which  the  Stat- 
ute of  Limitations  had  run  against  any  action  which  the  executors  as  trustees 
or  the  defendants  could  bring  to  obtain  possession  of  the  premises,  and  had, 
therefore,  acquired  a  good  title  to  the  premises; 

That  the  Statute  of  Limitations  agamst  an  action  by  the  executors  as  trus- 
tees to  recover  possession  of  the  premises  commenced  running  at  the  time 
the  deed  was  executed; 

That  if,  as  seemed  quite  clear,  the  executors,  during  the  continuance 
of  the  trust,  held  the  legal  title  to  the  premises  and  represented  the  defend- 
ants, that  period  should  be  counted  in  determining  whether  the  Statute  of 
Limitations  had  run; 

That  even  if  the  executors  as  trustees  were  not  entitled  to  the  possession 
of  the  premises,  the  defendants,  the  testator's  surviving  children,  were  at 
liberty  to  maintain  an  action  of  ejectment  in  their  own  behalf  when  posses- 
sion was  taken  under  the  deed.    Id. 

8. An  eatate  for  life  in  a  heTuficiary  entitled  to  the  poeeessian,  dietin- 

guiehed,]  The  case  in  which  an  outstanding  life  estate  or  estate  held  for 
the  benefit  of  another  and  where  the  life  beneficiary  of  the  trustee  is  alone 
entitled  to  possession,  distinguished.    Id, 

Deed  absolute  in  form  executed  as  security  for  a  debt— agreement 

by  the  grantee  to  reconvey  the  land  within  one  year  on  repayment  of  the 
debt  — execution  by  the  grantor  to  the  grantee  of  a  general  release  — the 
grantor  cannot  subsequently  maintain  an  action  to  redeem  the  premises — 
such  a  conveyance  is  not  invariably  a  mortgage  —  the  parties  may  agree  that 
if  the  debt  is  not  repaid  within  the  specifled  time  the  grantee  s  title  shall 

become  absolute.    Lubsbnhop  v.  Einsfeld 68 

See  Vendor  and  Pubchaser. 

Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  solvent 

was  in  trust  for  his  benefit  —  there  must  be  a  written  declaration  of  the 
trust  —  failure  of  the  grantee  to  allege  that  there  was  no  written  declaration 

thereof.    Hill  v.  Warsawski 198 

iSsd  Trust. 

Reformation  of  a  quitclaim  deed  so  as  to  exempt  from  its  operation  a 

covenant  restraining  the  use  of  the  land  for  saloon  purposes — when  such  relief 

will  be  granted.    tfiHLEiN  «.  Matthews 67 

See  EquiTT. 

Eje'ctment  —  the  plaintiff  in  ejectment  mav  show  that  a  deed  under 

which  the  defendants  claim  title  is  fraudulent  and  void,  although  he  did  not 

plead  its  invalidity.    Babcock  v,  Clark 119 

See  Ejectment. 

Easement  created  by  grant  — not  destroyed  by  non-user —it  may  be 

by  adverse  user.    Andrus  v.  National  Suqar  Refining  Co 877 

See  Easement. 

Cf  real  property . 

See  Vendor  and  Purchasbb. 
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DEFEASANCE  —  In  a  inortgage. 
See  MoBTOAQE. 

BELIVEBY  —  Of  a  bond. 
See  Bond. 

Of  a  mortgage. 

See  Mortgage. 

When  the  law  of  the  place  of  delivery  goverm. 

See  Railroad. 

PAQB. 

BElCAin)  —  Collateral  pledged  to  secure  a  note  —  Statute  of  limitations 
—  when  it  begins  to  run  in  such  a  case  in  favor  of  the  pledgee  —  it  is  not 
from  the  date  of  a  demand  by  the  pledgor  for  the  collateral. 

Brown  v.  Bronbon 312 

See  Evidence. 

DEMUBBEB: 

See  Pleading. 

DEPOSinOlT  —  Examination  qf  a  party  before  trial  —  not  granted  to  enable 
a  plaintiff  to  learn  whether  he  Jias  a  cause  of  auction — knowledge  of  the  matter 
by  oilier  toitneeeee.]  1.  An  order  for  the  examination  of  a  defendant  before 
trial  will  not  be  granted  where  the  only  purpose  thereof  is  to  compel  the 
defendant  to  disclose  to  the  plaintiff  whether  or  not  the  latter  has  a  cause 
of  action,  and  the  matters  in  respect  to  which  the  plaintiff  desires  to  examine 
the  defendant  are  within  the  knowledge  of  two  persons  who  are  not  parties 
to  the  action,  and  who,  so  far  as  appears,  may  be  called  as  witnesses  upon 
the  trial.    Knight  v.  Mobgenboth 424 

2. Examination  of  a  party  before  trial.'\    An  order  for  the  examination 

of  a  partv  before  trial  will  be  reversed  where  the  moving  papers  do  not  show 
that  such  examination  is  either  important  or  necessary. 

Richardson  &  Botnton  Go.  f).  Schiff 968 

DIBEOTOB  —  Of  a  corporation. 
See  Corporation. 

DISOONTINirANCE—  The  action  of  a  trial  jttdge  in  marking  a  ease  settled 
i$  equivalent  to  a  discontinuance  of  the  action. 
See  Practice. 

DISHONESTY  —  An  oral  charge  of  is  not  slanderous  per  se. 

See  Slander. 
BOCK: 

SeeWKABF, 

EASEMENT —  Created  by  grant — not  destroyed  by  non-user  —  it  may  be  by 
adverse  user.]  Mere  non-user  will  not  suffice  to  destroy  an  easement  in  land 
acquired  by  grant;  a  right  of  way  created  by  grant  may,  however,  be  lost 
by  adverse  user  where  the  user  is  exclusive  of  the  interest  of  the  grantee  and 
in  open  hostility  to  his  claim. 

Andrus  V,  National  Sugar  Refining  Co 377 

EJECTMENT  —  Cancellation  of  notice  of  lis  pendens  —  when  discretionary 
and  wJien  a  matter  of  righ^.]  1.  Under  section  1674  of  the  Code  of  Civil 
Procedure,  relating  to  the  cancellation  of  notices  of  lis  pendens,  which  pro- 
vides, *'  after  the  action  is  settled,  discontinued,  or  abatea,  or  final  judgment 
is  rendered  therein  against  the  party  fllinff  the  notice,  and  the  time  to  appeal 
therefrom  h£U9  expired,  or  if  a  plaintiff  finn^  the  notice  unreasonably  neglects 
to  proceed  in  the  action,  the  court  may,  in  its  discretion,  upon  the  applica- 
tion of  any  person  aggrieved,"  direct  that  the  notice  be  canceled,  discre- 
tion as  to  the  cancellation  of  the  notice  is  conferred  upon  the  court  only 
where  the  plaintiff  '' unreasonably  neglects  to  proceed  in  the  action;"  in  the 
other  instances  enumerated  in  the  section  the  defendant  is  entitled,  as  a  mat- 
ter of  right,  to  have  the  notice  canceled. 

Jarvib  v.  American  Forcite  Powder  Mfg.  Co 234 

2.  Wh>at  judgment  rendered  in  an  action  cf  e}eetment  is  a  fined  j 

ment.  Where  an  appeal  to  the  Appellate  Division,  taken  by  the  plaintiff 
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aa  action  of  ejectment  from  a  judgment  dismissing  his  complaint  upon  the 
merits,  is  dismissed  for  a  failure  to  prosecute  it,  such  judgment  is  a  final 
judgment  within  the  meaning  of  section  1674  of  the  Code  of  Civil  Pro- 
cedure, and  the  defendant  is  entitled,  as  a  matter  of  right,  to  have  the  notice 
of  the  pendency  of  the  action  canceled. 

The  fact  that,  under  section  1525  of  the  Code  of  Civil  Procedure,  the 
plaintiff  is  entitled,  as  a  matter  of  right,  to  have  the  judgment  vacated  and  a 
new  trial  of  the  action  granted  upon  compliance  with  certain  conditions,  does 
not  affect  the  final  character  of  the  judgment.    Id. 

8.  Definition  of  final  judgment. 1    Semble,  that  a  final  judgment  is  not 

Bimply  one  which  finally  determines  the  rights  of  the  parties  with  reference 
to  the  subject-matter  of  the  litigation,  but  includes  one  which  finally  deter- 
mines their  rights  with  reference  to  the  particular  suit.    Id. 

4.  T7ie  plaintiff  in  ^eetment  may  show  (hat  a  deed  under  which  tJie  defend- 
ant claims  title  is  fraudulent  and  void  although  lie  did  not  plead  its  invalidity.] 
Where  the  defendant  in  an  action  of  ejectment  produces  a  deed  concededly 
executed  by  the  person  through  whom  the  plaintiff  claims  title,  which  deed, 
upon  its  face,  is  properly  executed  and  conveys  the  premises  in  dispute,  it  is 
competent  for  the  plaintiff  to  show  that  the  deed  is  void  because  it  was  pro- 
cured through  fraud  or  undue  influence,  or  because  the  grantor  was  mentally 
incapable  at  the  time  the  instrument  was  executed,  notwithstanding  that 
he  did  not  allege  the  invalidity  of  the  conveyance  in  his  complaint  or  in  a 
reply  to  the  defendant's  answer.    Babcock  v.  Clark 119 

EliECTBIC  WIBE  —  Injury  from. 
See  Negligence. 

EliEVATOB  — Refusal  of  railroad  companies  to  handle  grain  from  an  inde- 
pendent elevator  on  the  same  terms  as  grain  from  elevators  controlled  by  an  ele- 
vator association  —  it  is  unlawful. 

See  Kellogg  v.  Sowkrby 124 

EMZNEITT  DOMAIN —  Rural  cemetery  association  ~  section  45  of  the 
Membership  Corporations  Law  authorizing  it  to  acquire  additional  land  by 
condemnation  proceediDgs  is  constitutional  —  that  the  parcel  sought  to  be 
acquired  is  separated  from  the  original  cemetery  by  a  public  highway  is  not 
an  objection  —  compliance  with  the  requirements  as  to  maps,  surveys  and 

schedules  of  prices.    Matter  of  Ltonb  Cemetery  Assn 19 

See  Cemetery. 

ENT&Y  --In  a  book  of  a  decedent. 
See  Eyidei^ce. 

^QJJTIY —  Will  — equitable  cause  of  action  in  a  life  tenant  against  executors 
who  hold  possession  of  the  premises  in  which  the  life  tenure  exists  —  defense  that 
the  plaintiff  had  an  adequate  remedy  at  law  —  costs  cimrged  against  executors 
in  their  individual  capacity. ]  1.  The  will  of  a  testator,  by  the  8th  paragraph 
thereof,  provided:  *'I  also  give  unto  my  said  niece  the  house  and  lot  No.  288 
Clinton  Avenue,  Brooklyn,  subject  to  the  life  estate  therein  of  Margaret  F. 
Bodkin;  and  the  houses  and  lots  Nos.  221  and  223  High  Street,  in  Brooklyn. 
To  have  and  to  hold  the  said  three  separate  parcels  of  real  estate  for  and  dur- 
ing her  natural  life,  with  the  fee  thereof  unto  her  issue  her  surviving,  but 
in  case  of  her  death  without  issue  surviving,  I  give  and  devise  said  three 
parcels  of  real  estate  unto  m^  brother  Martin,  or  in  case  he  shall  have  died 
before  the  termination  of  said  life  estates,  unto  hia  heirs,  per  stirpes." 

The  17th  paragraph  thereof  provided:  *'  I  authorize  and  empower  my  Exec- 
utors to  take  charge  of  all  my  real  estate,  except  that  directly  devised  with 
right  of  immediate  possession  to  the  devisee,  and  to  let,  lease,  sell  and  convey 
the  same  or  any  portion  thereof.  The  proceeds  derived  from  the  sale  of  any 
real  estate  in  which  a  life  interest  continues  under  this  will  shall  be  regarded 
as  real  estate  and  be  carefully  and  separately  invested  by  my  Executors  in 
order  to  preserve  the  interest  therein  of  the  life  tenant  ancf  reversioners.  My 
Executors  shall  collect  the  rents  and  income  from  all  said  property  and 
therefrom  pay  the  taxes,  repairs  and  other  charges  thereon  and  pay  over 
the  net  income  derived  from  each  portion,  or  from  the  investment  made 
in  lieu  of  the  real  estate  to  the  life  tenant  entitled  thereto." 
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Subsequent  to  the  probate  of  the  will  the  testator's  niece  brought  an 
action  against  the  executors  to  secure  a  determination  of  her  rights  under 
the  will,  alleging  that  the  executors  had  entered  into  possession  of  the 
High  street  prenuses,  and  that  they  "have  ever  since  said  time  collected, 
and  are  now  collecting,  the  rents  and  income  thereof,  and  have  and  do  now 
claim  the  right  to  hold,  manage  and  control  the  said  real  estate  and  to 
collect  the  rents  issuing  therefrom,  as  testamentary  trustees,  pursuant  to 
the  terms  of  said  last  will  and  testament." 

The  defendants  admitted  these  allegations,  and,  upon  the  trial,  the 
court  held  that  the  executors  were  not  entitled  to  hold  the  premises  against 
the  plaintiff,  and  that  the  latter  was  entitled  to  an  accounting.  It  also 
awarded  costs  against  the  defendants  personally. 

Upon  an  appeal  by  the  executors  from  so  much  of  the  Judgment  as  deter- 
mined that  the  Supreme  Court  sitting  as  a  court  of  equity  had  jurisdiction 
of  the  action,  it  was 

Held,  that  the  Judgment  should  be  affirmed; 

That  the  facts  set  forth  by  the  plaintiff  were  sufficient  to  constitute  an 
equitable  cause  of  action  against  the  defendants  and  to  entitle  the  plaintiff 
to  the  relief  granted; 

That  the  defendants  could  not  successfully  urge  the  objection  that  the 
court  should  have  refused  to  take  jurisdiction  of  the  action  because  the 
plaintiff  had  an  adequate  remedy  at  law,  even  if  that  objection  were  tenable^ 
as  they  had  neglected  to  plead  that  defense  in  their  answer; 

That  a  statement  in  the  answer  that  proceedings  are  pending  in  the  Surro- 

Site's  Court,  and  that  such  court  has  "  ample  Jurisdiction  to  determine  any 
sputes  that  have  arisen  or  may  arise  between  the  parties  concerned  in 
saia  estate,  that  these  defendants  do  not  invoke  the  intervention  of  the 
equitable  powers  of  this  court  for  a  construction  of  said  will,  and  they  deny 
that  the  plaintiff  is  justified  in  bringing  or  maintaining  this  action,"  was  not 
a  sufficient  allegation  of  the  existence  of  an  adequate  remedy  at  law; 

That  in  unlawfully  refusing  to  give  the  plaintiff  possession  of  the  prop- 
erty in  question  the  executors  acted  personallv  and  not  in  their  representa- 
tive capacity,  and  were,  therefore,  properly  charged  with  costs  individually. 

RooNEY  V,  Bodkin 481 

2.  Beformation  of  a  quitdaim  deed  eoasto  exempt  from  iU  operation 

n  covenant  restraining  the  uee  of  the  land  for  ealoon  purpoeee  —  %then  eueh 
relief  will  he  granted.']  An  agreement  was  made  between  Michael  J.  McManus 
and  Margaret  Matthews,  who  were  the  owners  of  adjoining  lots,  by  which 
McManus  granted  to  Mrs.  Matthews  a  strip  of  land  three  and  one-half  inches 
wide  upon  his  easterly  line  and  the  right  to  use  the  easterly  wall  of  the 
building  upon  his  lot  as  her  westerly  wall.  Mrs.  Matthews  granted  to 
McManus  lor  a  limited  period  a  right  of  way  over  her  premises,  and  also 
covenanted  and  agreed  that  she  would  "not  use  or  allow  her  said  building 
(then  to  be  erectea)  to  be  used  or  occupied  f  »r  a  period  of  five  years  from 
the  date  of  this  (said)  instrument,  as  a  place  for  the  sale  of  ales,  beers,  wines 
or  liquors." 

Subsequently,  when  Mrs.  Matthews  attempted  to  obtain  a  loan  upon  her 
premises,  it  appeared  that  there  was  some  Question  as  to  her  title  to  a  strip 
of  land  adjacent  to  the  lot  owned  by  McManus,  and  that  McManus  might 
possibly  make  a  claim  thereto. 

Thereafter  McManus,  upon  the  application  of  Mrs.  Matthews,  executed  a 
quitclaim  deed  of  the  premises  adjoining  his  lot.  The  deed  excepted  from 
its  operation  the  right  of  way  heretofore  mentioned,  but  did  not  except  from 
its  operation  the  covenant  restraining  Mrs.  Matthews  from  using  her  land 
for  saloon  purposes.  The  Court  of  Appeals  bavins  decided  that  the  legal 
effect  of  the  quitclaim  deed  was  to  cancel  this  restrictive  covenant,  McManus 
brou<;ht  an  action  to  have  the  quitclaim  deed  reformed  so  as  to  except  the 
restrictive  covenant  from  its  operation. 

The  quitclaim  deed  was  executed  for  the  sole  purpose  of  curing  the  defect 
of  title  above  mentioned,  and  the  restrictive  covenant  was  not  considered  by 
the  parties.  At  the  time  of  the  execution  of  the  quitclaim  deed  a  saloon 
business  was  being  conducted  on  the  lot  owned  by  McManus. 

Held,  that  McManus  was  entitled  to  have  the  deed  reformed,  under  the 
rule  that  where  parties  through  ignorance,  inadvertence  or  lack  of  approda- 
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tion  of  their  acts  have  made  a  contract  different  from  what  was  intended, 
equity  will  sive  relief  by  so  changinff  the  instrument  that  as  written  it  will 
conform  to  tue  agreement  as  made.     Uihlein  v.  Matthews 67 

8. Trantfer  of  corporate  ttock  to  be  used  for  a  specijied  purpose  —  its 

use  for  another  purpose  justifies  a  rescission  of  the  transaction — a  fiduciary 
relation  is  created — equitable  relief — Statute  of  Limitations  applicable — it 
runs  from  the  discovery  of  the  fraud — diligence  to  discover  the  fraud.]  John 
D.  Slayback,  who  was  a  creditor  and  stockholder  of  a  corporation,  delivered 
his  stock  in  the  corporation  to  the  president  thereof  upon  the  latter's  agree- 
ment to  transfer  such  stock  to  a  third  party  for  the  purpose  of  inducing 
such  third  party  to  come  to  the  rescue  of  the  corporation  by  sustaining  its 
credit. 

The  president  of  the  corporation  did  not  deliver  the  stock  to  such  third 
party,  but  diverted  it  to  his  own  use.  Notwithstanding  such  diversion  of 
the  stock,  the  credit  of  the  corporation  was  maintained. 

HUd,  that  a  fiduciary  relation  existed  between  Slapback  and  the  president        i 
of  the  corporation,  entitling  Slavback  to  an  accountmg  for  the  stock; 

That  Slayback  was  also  entitled  to  rescind  the  transaction  and  secure  a 
return  of  the  stock  so  far  as  such  stock  remained  under  the  control  of  the 
president  of  the  corporation,  or  of  persons  who  were  not  bona  fide  holders 
thereof; 

That  he  was,  therefore,  entitled  to  invoke  the  equitable  Jurisdiction  of  the 
court,  and  was  not  limited  to  his  remedy  at  law; 

That  an  action  at  law  would  not  afford  him  an  adequate  remedy,  as  he 
could  not  obtain  therein  a  return  of  the  stock; 

That  the  six  years'  Statute  of  Limitations  applied  to  an  action  in  equity 
brouffh  by  Slavback  to  secure  relief,  and  that  under  subdivision  5  of  section 
882  of  the  Code  of  Civil  Procedure  the  Statute  of  Limitations  did  not  begin 
to  run  until  Slayback  had  discovered,  or  should  have  discovered,  the  fraud 
perpetrated  upon  him; 

liiat  Slayback  did  not  owe  to  the  president  of  the  corporation  the  duty 
of  exercising  active  diligence  to  discover  the  fraud,  or  of  taking  prompt 
steps  to  rescind  the  contract.    Slayback  v.  Raymond.  . .  826 

4. Equity  retains  jurisdiction  and  may  grant  a  money  judgment.] 

The  fact  that  a  rescission  may  not  be  practicable  upon  the  rendition  of  a 
Judgment  does  not  oust  a  court  of  its  equitable  jurisdiction;  having  once 
acquired  jurisdiction,  it  may  retain  it  and  award  a  money  judgment  where 
there  would  otherwise  be  a  failure  of  justice.    Id. 

EVICTION—  Cfa  tenant. 

See  Landlord  and  Tenant. 

EVIDENCE  —  Declarations  of  an  agent  mads  after  the  event  —  statement  by 
the  driver  of  a  wagon  that  he  nad  smashed  the  wagon  of  another  is  not  com- 
petent  evidence  thereof  in  an  action  by  such  other  party.]  1.  In  an  action 
brought  against  the  Borden's  Condensed  Milk  Company  to  recover  damages 
for  injuries  to  the  plaintiff's  buggy,  the  plaintiff  testified  that  he  left  nis 
horse  and  buggy  in  the  street  and  entered  a  house  and  that,  upon  returning, 
be  found  the  buggy  overturned  and  iniured;  that  a  wagon  bearing  the  sign 
'*  Borden's  Condensed  Milk"  was  standing  near  by  and  that  a  person,  who 
said  he  was  the  driver,  told  him  that  his  vehicle  was  a  Borden's  condensed 
milk  wagon  and  that  he,  the  driver,  had  smashed  the  plaintiff's  wagon. 

There  was  no  proof,  other  than  the  alleged  driver's  assertion,  that  he  was 
in  fact  a  driver  in  the  defendant's  employ. 

Held,  that  the  admission,  over  the  defendant's  exception,  of  the  declara- 
tions of  the  alleged  driver,  constituted  reversible  error; 

That  the  negligence  of  a  corporation  cannot  be  established  by  the  declara- 
tions of  its  servants  made  after  the  event. 

Burns  v.  Borden's  Condensed  Milk  Co 566 

2. What  is  objectionable  as  calling  for  matters  of  opinion  or  the  wit- 

nes^  conclusions  or  for  matter  already  testified  to  by  t/ie  witness.]  In  an 
action  brought  to  recover  the  value  of  materials  furnished  and  labor  per- 
formed by  the  plaintiff  in  constructing  driven  wells  for  the  defendant,  the 
following  testimony  was  given  by  the  plaintiff  on  his  direct  examination: 
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EVIDENCE— (7on/t7iu#(2.  p^ob. 

**Q.  Did  they  work  well?  A.  Yes,  sir;  pumped  free  and  all  right  a  good 
quantity  of  water."  Upon  the  defendant's  redirect  examination  the  follow- 
ing questions  propounded  to  him  were  excluded:  *'Q.  What  has  been  the 
value  of  these  wells  to  you?"  "Q.  Have  you  been  able  to  use  them  at 
all?"  "  Q.  Have  you  ever  been  able  to  use  any  water  from  these  wells?" 
••Q.  Have  you  ever  used  any  water  from  these  wells?" 

Held,  that  the  first  three  Questions  propounded  to  the  defendant  were 
objectionable,  in  that  they  called  for  matters  of  opinion  or  conclusions  of 
the  witness  and  not  for  statements  of  fact,  and  that  the  fourth  question 
propounded  to  him  was  properly  ruled  out  because  the  defendant  had 
already  testified  that  he  had  not  used  any  of  the  water  from  the  wells. 

Dubois  v.  Williamson 861 

3.  A  witneM,  crosa-examined  as  to  whether  Tie  gave  certain  testimony  on 

a  coroner's  inquest,  shotUd  be  permitted  to  state  on  his  redirect  examination 
whether  lie  gave  certain  other  testimony  thereon.^  Where,  upon  the  trial  of 
an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
Intestate,  caused  by  the  alleged  negligence  of  the  defendant,  one  of  the 
defendant's  witnesses,  who,  previous  to  the  trial,  had  testified  as  to  the  acci- 
dent on  a  coroner's  inquest,  is  cross-examined  as  to  whether,  at  the  coro- 
ner's inquest,  certain  questions  were  not  put  to  him  and  whether  he  did  not 
make  certain  answers  thereto,  such  witness  should,  upon  his  redirect  exami- 
nation, be  permitted  to  state  whether  certain  other  questions  relating  to  the 
subject  upon  which  he  had  been  cross-examined  had  not  been  put  to  him  at 
the  coroner's  inquest,  and  whether  he  did  not  make  certain  answers  thereto. 

Sbxton  v.  Onward  Construction  Co 143 

4.  Appeal  from  an  order  setting  aside  a  tterdict  —  exception  to  the  admis- 
sion of  incompetent  evidence  —  toTien  not  available  on  a  motion  to  set  aside  the 
f>erdict.]  Where,  on  a  jury  trial,  the  court  admita  incompetent  evidence, 
over  the  objection  and  exception  of  the  plaintiff,  but  offers  to  strike  out 
such  incompetent  testimony  or  to  declare  a  mistrial,  if  the  plaintiff  declines 
each  of  such  offers  and  elects  to  run  the  risk  of  obtaining  a  favorable  ver- 
dict from  the  jury,  the  exception  taken  by  him  to  the  admission  of  the 
incompetent  evidence  is  not  available  to  him  on  a  motion  to  set  aside  an 
unfavorable  verdict.    Fox  v.  Metropolitan  Street  R.  Co 220 

5.  The  Appellate  Division  may  examine  the  opinion  of  the  trial  judge.] 

Semble,  that  upon  an  appeal  from  an  order  setting  aside  a  verdict,  the  Appel- 
late Division  may  examine  into  the  opinion  of  the  trial  judge  to  ascertain 
the  grounds  upon  which  the  order  was  made.    Id. 

6.  Statement  therein  that  the  verdict  was  set  aside  as  a  matter  of  dis^ 

tretion.]  A  statement  in  the  opinion  that  the  verdict  was  set  aside  as  a 
matter  of  discretion  can  refer  only  to  the  weight  of  evidence.    Id. 

7.  Payment  of  a  note — entries  in  ths  cash  book  and  ledger  of  tlie  maker 

are  incompetent  to  establish  it.]  In  an  action  in  which  the  plaintiff  claimed 
that  a  certain  note  made  by  a  firm,  of  which  her  testator  was  a  member,  to 
the  order  of  the  defendant's  testator,  was  a  renewal  note  and  had  been  paid, 
the  plaintiff  is  not  entitled,  for  the  purpose  of  supporting  her  contention,  to 
introduce  in  evidence  entries  taken  from  the  cash  book  and  ledger  of  the 
firm,  of  which  her  testator  was  a  member,  relating  to  transactions  with  the 
defendant's  testator. 

Semble,  that  the  rule  authorizing  the  admission  in  evidence  of  books  of 
account  in  favor  of  the  person  keeping  such  books  has  no  application  to  the 
case  of  books  or  entries  relating  to  cash  items  or  dealings  between  the  par- 
ties.   Brown  v.  Bronson 312 

8.  Proof  of  facts,  arising  after  the  bnnging  of  the  action,  alleged  in  the 

fading.]  The  rule  that,  in  an  action  at  law,  the  rights  of  the  parties  must 
be  determined  as  of  the  time  when  the  action  was  commenced,  is  subject  to 
exceptions,  one  of  which  is  that  where  a  fact  has  arisen  subsequent  to  the 
joinder  of  issue,  which  either  increases,  diminishes  or  extinguishes  the  right 
of  recovery,  such  fact  may  be  proved  if  the  same  is  set  out  by  appropriate  j 
allegations  in  a  supplemental  complaint  or  answer. 

Industrial  &  General  Trust  (Ltd.)  v.  Tod 268 
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9.  Beversdl  on  gicestions  of  fact,  wTien  justified.]    Before  a  judgmeDt 

can  be  reversed  as  against  the  weight  of  evidence  it  must  appear  that 
the  proof  offered  clearly  preponderates  in  favor  of  a  result  contrary  to 
that  which  has  been  reached.  Mere  difference  of  opinion  respecting  the 
conclusion  which  should  have  been  reached  is  not  sufficient  to  justify  the 
reversal  of  a  judgment  as  being  against  the  weight  of  evidence. 

Slayback  v.  Raymond 826 

10. Evidence  that  tlie  ovmer  intended  the  fixtures  to  become  a  part  of  the 

realty.]  The  actual  annexation  of  fixtures  to  the  realty  with  the  purpose  of 
using  them  In  connection  with  such  realty,  furnishes,  in  the  absence  of  proof 
to  the  contrary,  evidence  that  the  owners  intended  to  make  the  fixtures  a 
permanent  accession  to  the  real  property.    Jerhyn  «.  Hunter 175 

11. Construction  of  words  ejusdem  generis.]    A  covenant  in  respect 

to  a  lessee's  dutv  to  make  repairs  must  be  construed  upon  the  principle 
that  where  words  of  general  description  are  associated  with  words  of  par- 
ticular description  the  general  words,  in  the  absence  of  anything  clearly 
manifesting  a  contrary  intent,  shall  be  limited  so  as  to  be  ejusdem  generis 
with  the  particular  words.    Ducker  v.  Del  Genovese 576 

12. Construction  of  the  language  of  a  promise.]    If  the  language  of  a 

promise  ma^  be  understood  in  more  senses  than  one,  it  is  to  be  interpreted 
In  the  sense  in  which  the  promisor  had  reason  to  believe  that  it  was  under- 
stood.   Id. 

18.  Offer  of  firm  hooks  in  evident.]    Where  the  existence  of  a  debt 

due  from  a  firm  and  the  amount  thereof  have  been  established  by  the  firm 
ledger  and  by  a  contract,  the  court  may  properly  decline  to  permit  the 
firm  to  offer  in  evidence  all  of  the  firm  books.    Flaoo  v.  Fisk 169 

14.  Objection  after  testimony  has  been  admitted  —  motion  to  strike  out.] 

Where  incompetent  testimony  is  admitted,  and  objection  and  exception  are 
not  taken  until  subsequent  to  the  admission  of  the  testimony,  no  legal 
error  is  presented.    The  remedy  in  such  case  is  by  motion  to  strike  it  out. 

Buckley  v.  Westchester  Lighting  Co 436 

16. Status  of  excise  orients  as  toitnesses.]    Excise  agents  are  not  to  be 

ranged  in  the  same  category  of  witnesses  as  persons  hired  to  procure  evi- 
dence, or  even  as  detectives.    Cullinan  v.  Rorfhuro 200 

16. Question  ofnovatiori,  when  one  for  the  jury.]  What  evidence  justi- 
fies the  submission  to  the  jury  of  the  question  whether  there  was  a  novation, 
considered.    Geballos  v.  Munson  Steamship  Line 593 

Sale  of  goods  on  credit  induced  by  false  representations  —  the  fact 

that  the  vendee  believed  on  reasonable  grounds  that  he  could  pay  for  the 
ffoods  does  not  disprove  fraud  —  when  a  finding  that  the  vendee  did  not 

intend  to  pay  for  the  goods  is  immaterial.    Fitchard  v,  Doheny 9 

See  Sale. 

Sale  on  credit  induced  by  false  representations  to  a  commercial  agency 

—  that  the  vendee  intended  to  pay  for  the  goods  does  not  disprove  fraud  — 
when  a  finding  that  the  vendee  did  not  intend  to  pay  for  the  goods  is  neces- 
sary.   Pier  Brothers  v.  Doheny 1 

See  Sale. 

Contract  for  the  sale  of  land  —  where  the  price  is  fixed  by  the  acreage. 

it  is  determined  by  the  actual,  not  the  paper  acreage  —  the  admission  of 
proof  as  to  the  paper  acreage  by  one  party  entitles  the  other  to  give  like 

proof.    Warden  v.  Tesla 520 

See  Vendor  and  Purchaser. 

Ejectment  —  the  plaintiff  in  ejectment  may  show  that  a  deed  under 

which  the  defendant  claims  title  is  fraudulent  ana  void  although  he  did  not 

plead  its  invalidity.    Babcock  v.  Clark 119 

See  Ejectment. 

Injury  to  a  horse  while  in  the  possession  of  a  bailee  for  hire — the 

ba51«)c  must  show  that  it  was  not  the  result  of  negligence  on  his  part. 

Snell  t.  Cornwell 186 

See  Bailment. 
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What  is  sufficient  to  sustain  a  finding  that  a  paxtj  accused  thereof 

assisted  and  abetted  in  poolselling.    People  «.  Canepi 379 

See  Crime. 

Admissibility  of  an  affidavit  made  by  a  witness  as  to  what  another 

witness  said  to  him.    Leggett  ©.  City  op  Wateutown 80 

See  Negligence. 

Oral  agreement  contemporaneous  with  a  written  contract — when  it 

may  be  proved.    Hamblen  «.  German 464 

See  Contract. 

What  evidence  establishes  a  rescission  of  a  contract  by  mutual  con- 
sent.   Tanenbaum  v.  Joseph 341 

See  Contract. 

Expert  evidence  that  certain  rules  were  "  necessary  "  is  incompetent, 

Lane«.  New  York  Central  &  H.  R.  R.  R.  C 40 

See  Negligence. 

When  the  credibility  of  a  witness  is  to  be  detehnined  by  the  jury. 

PowLES  V.  Halbtead 549 

See  Negligence. 

Cf  negligence  or  contributory  negligence. 

See  NEGLIGENCE. 

XZAMIN ATION  —  0/  a  party  h^ore  trial. 
See  Deposition. 

SZCISE  —  Offenae  of  eeUing  liquor. 
See  Intoxicating  Liquor. 

EXEGUnOlf  — Refusal  of  a  husband  to  pay  alimony  pendente  lite — the 
wife's  remedy  is  under  sections  1772  and  1778  of  the  Code  of  Civil  Proced- 
ure —  an  execution  cannot  be  issued  nor  proceedings  supplementary  thereto 

be  maintained  against  the  husband.    Weber  v,  Weber 149 

See  Husband  and  Wife. 

EXECXTTOB  AND    ADMTNISTBATOB  —  WiU  directing  the  exeeutore 

thereof  to  pay  a  mortgage  upon  property  in  which  the  teetator'e  eon  has  a  l\fe 
eetate  — purcliaee  of  the  property  by  the  exccutore  upon  a  foredoeure  of  the  mart- 
gage  —  u}h>en  they  acquired  a  good  title  as  against  judgment  creditors  of  the  son 
io/io  were  parties  to  the  foreclosure  actional  1.  March  19,  1895,  Mary  A.  Flana- 
gan executed  her  will,  by  which  she  directed  her  executors  to  sell  a  parcel  of 
and  known  as  the  Mott  avenue  property  and  invest  the  proceeds  of  such  aale 
and  to  pay  the  net  income  of  all  her  property  and  of  all  bonds,  mortgages 
and  other  investments  to  her  son,  William  C.  Flanagan,  during  his  life. 

The  will  further  provided:  *'  Tioentieth,  I  empower  my  said  executors  to 
pay  off  anv  mortgage  on  my  real  estate  at  Avenue  B  and  Fourteenth  Street 
with  any  funds  which  they  may  have  in  their  hands  from  the  sale  of  anv 
other  portion  of  my  estate,  and  for  said  purpose  to  sell  or  dispose  of  for  cash 
any  other  property  in  their  hands." 

November  10,  1896,  the  said  Mary  A.  Flanagan  conveyed  to  her  son, 
William  C.  Flanagan,  a  life  estate  in  the  property  on  the  corner  of  Fourteenth 
street  and  Avenue  B.  subject  to  the  following  conditions:  '*  First,  that  the 
said  party  of  the  second  part  shall  have  the  power  to  receive  the  rents,  issues 
and  profits  of  said  premises  during  the  term  of  his  natural  life.  Second,  that 
said  party  of  the  second  part  shallj  during  the  term  of  his  natural  life,  make 
and  do  any  and  all  repairs  upon  said  premises  in  good  and  sanitary  condition, 
pa>;  all  taxes,  croton  water  rents  and  assessments  which  may  be  laid  or 
levied  upon  said  premises,  and  shall  comply  with  any  and  all  ordinances  q^ 
the  City  of  New  York  and  perform  any  and  all  directions  or  orders  of  the 
Board  of  Health,  Fire,  or  other  departments  of  said  City  which  shall  be 
empowered  by  law  to  make  the  same.  Third,  should  said  part^  of  the  second 
part  die  leaving  him  surviving  issue,  or  issue  of  a  deceased  child  or  children, 
then  said  premises  shall  be  and  become  the  property  in  fee  of  said  issue 
per  Uirpes  and  not  per  capita.  Fourth,  should  said  party  of  the  second  part 
die  intestate  and  leave  a  widow  him  surviving,  but  no  issue  or  issue  of  a 
deceased  child  or  children,  then  said  widow  shall  be  entitled  to  one-third 
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part  of  said  property.  Fffth,  should  said  party  of  the  second  part  die  intes- 
tate, leaving  him  surviying  no  widow  or  issue  or  issue  of  a  deceased  child  or 
children,  then  said  premises  are  to  revert  to  and  belong  and  be  disposed  of 
as  part  of  the  estate  of  the  party  of  the  first  part  and  to  be  distributed  in 
accordance  with  the  l^t  will  and  testament,  if  any,  of  the  said  party  of  the 
first  part.  Sixth,  said  party  of  the  second  part  shall  have  no  power  or 
authority  to  sell,  mortgage  or  otherwise  encumber,  or  suffer  to  be  sold, 
mortgaged  or  encumbered  any  part  of  said  premises." 

The  property  conveyed  was  then  subject  to  the  lien  of  a  912,000  mortgage. 

November  20,  189o,  said  Mary  A.  Flanagan  executed  a  codicil  to  her 
will,  by  which  she  directed  her  executors  to  sell  the  Mott  avenue  premises 
as  provided  in  the  will.  The  codicil  contained  the  further  provision :  * '  F(ft7i, 
I  hereby  direct  my  executors  hereinafter  named  to  pay  out  of  the  moneys 
realized  upon  the  sale  of  my  property  on  the  easterly  and  westerly  sides  of 
Mott  Avenue  any  mortgage  upon  tne  premises  situate  on  the  southwest 
corner  of  Avenue  B  and  14th  Street,  whether  the  same  be  owned  by  me  at 
time  of  my  death  or  shall  have  been  transferred  to  my  said  son,  but  not 
otherwise. ' 

Mary  A.  Flanagan  died  December  15,  1806,  seized  of  the  Mott  avenue 
property,  and  the  will  and  codicil  were  duly  admitted  to  probate. 

April  14,  1897,  William  C.  Flanagan  leased  the  property  on  the  corner  of 
Fourteenth  street  and  Avenue  B  to  one  Mullen  for  a  term  of  ten  years. 
He  subsequently  formed  a  partnership  with  Mullen  under  an  agreement 
which  provided  that  the  lease  should  become  an  asset  of  the  partnership.  The 
partnership  failed  and  judgments  were  obtained  against  Flanagan  and  Mullen. 
In  January,  1808,  the  trustees  under  the  will  of  Mary  C.  Flanagan  sold  the 
Mott  avenue  property,  receiving  therefor  more  than  sufficient  to  pay  the 
mortgage  on  the  Avenue  B  prop^y.  Thereafter,  an  attorney,  acting  in  the 
interest  of  William  C.  Flanagan,  informed  the  executors  and  trustees  under 
the  will  that  Flanagan  had  no  further  interest  in  the  property,  and  that 
under  the  will  the  trustees  could  not  pay  off  the  mortgage  thereon. 

In  consequence  of  this  notice,  the  trustees  did  not  pay  off  the  mortgage, 
and  an  action  was  commenced  to  foreclose  it.  Both  Flanagan  and  his  juofg- 
ment  creditors  and  also  the  trustees  were  made  parties  to  the  foreclosure 
action.  The  executors  and  trustees  purchased  the  property  at  the  fore- 
closure sale  With  funds  belonging  to  the  estate.  They  subsequently  sold 
the  property,  receiving  therefor  the  sum  of  $21,000. 

In  an  action  brought  bv  a  judgment  creditor  of  William  C.  Flanagan  to 
have  the  income  of  such  121,000  applied  on  his  judgment,  upon  the  theory 
that  it  was  the  duty  of  the  trustees  to  pay  off  the  mortgage  and  thus  pre- 
vent the  foreclosure,  it  was 

ffdd,  that  it  was  not  clear  whether  the  direction  in  the  will  that  the 
executors  pay  off  the  mortga£[e  had  become  operative; 

That,  aside  from  this  question,  the  trustees,  by  the  conveyance  from  the 
referee  in  the  foreclosure  action,  acquired  an  absolute  title  to  the  property, 
free  from  any  claim  on  the  part  of  Flanagan  or  his  judgment  creditors,  who 
had  been  made  parties  to  the  action; 

That,  if  the  trustees  were  bound  to  pay  the  mortgage  and  thus  release  the 
property  from  the  lien  thereof,  Flanagan  and  those  claiming  under  or  through 
him  should  have  asked  for  that  relief  In  the  foreclosure  action. 

8e6  Marshall  v.  United  States  Trust  Co 252 

2. Proof  required  of  a  claim  for  rent  ctgainet  a  decedent* s  estate  where 

no  demand  therefor  toas  made  against  him.]  A  claim  presented  against  a 
decedent's  estate,  for  rent  of  premises  occupied  by  the  decedent  and  his 
maiden  sister  for  a  period  of  five  years,  should,  where  the  claimant  does 
not  contend  that  he  made  any  claim  for  such  rent  during  the  decedent's  life- 
time, be  carefully  scrutinized  and  admitted  only  upon  very  satisfactory 
proof. 

Evidence  which  is  insufficient  to  warrant  the  allowance  of  such  claim, 
considered.    Genet  v.  Willock 588 

8. A  daim  for  funeral  expenses  is  not  the  subject  of  a  reference  under 

section  2718  jf  the  Code  of  Ciml  Procedure.]  A  claim  for  funeral  expenses  is 
not  regarded  as  a  debt  due  from  the  decedent,  but  rather  as  a  charge  against 
bis  estate. 
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BXBCXTTOB  AND  ADMTNISTBATOB  —  Continued.  paob. 

Such  a  claim  cannot,  therefore,  be  made  the  subject  of  a  reference,  pur- 
suant to  section  2718  of  the  Code  of  Civil  Procedure,  notwithstanding  the 
consent  of  the  decedent's  administratrix  to  the  reference  and  her  onussion 
to  raise  the  objection  upon  the  reference.    Id. 

4. Administrator  of  the  assured  not  chargeable  with  easts.]    Where  in 

an  action  brought  against  an  administrator  to  determine  the  title  to  a  policy 
of  life  insurance,  it  does  not  appear  that  the  defendant  was  guilty  of  any  fault 
in  layine  claim  to  the  policy,  the  court  should  not  award  costs  against  him 
personally.    Van  Schuckhann  «.  Heimrich 378 

A  legacy  to  a  corporation  exempt  from  taxation  is  subject  to  tax 

while  in  the  hands  of  the  executor  —  an  assessment  against  an  "executor 
and  trustee  "  is  valid  against  the  executor  where  the  wul  creates  no  trust. 

People  ex  bel.  Crook  v.  Wells 500 

See  Tax. 

Will  —  bequest  of  securities  to  be  divided  among  the  legatees  in 

definite  proportions  —  the  executor  is  entitled  to  commissions  thereon  —  the 
securities  must  bear  their  proportionate  share  of  such  commissions  —  an 
executor  is  not  entitled  to  commissions  on  a  specific  legacy. 

Matter  op  Fisher 186 

See  Will. 

— --Will  —  equitable  cause  of  action  in  a  life  tenant  against  executors 
who  hold  possession  of  the  premises  in  which  the  life  tenure  exists  —  defense 
that  the  plaintiff  had  an  adequate  remedy  at  law  —  costs  charged  against 

executors  in  their  individual  capacity.    Koonbt  v.  Bodkin 431 

See  Equity. 

Payment  by  a  husband  of  his  wife's  funeral  expenses  —  reimburse- 
ment from  her  estate  —  he  may  bring  the  action  therefor  in  the  New  York 

Municipal  Court.     Pache  v.  Ofpbnheih 221 

See  Husband  and  Wipe. 

Surrogate  —  decree  refusing  to  admit  an  alleged  will  to  probate  —  the 

executor  nominated  therein  may  appeal.    Matter  ob'  Ratner. 114 

See  Surrogate. 

A  deed  executed  by  one  of  two  executors  having  a  power  of  sale  is 

void.    Brown  v.  Doherty 190 

See  Deed. 

What  deed  by  executors  is  not  an  exercise  of  a  power  of  sale. 

Huber  v.  Case 479 

See  Mortgage. 

EZPEBT  —  Asa  witness. 
See  Witness. 

EXPLOSION  —Of  a  dynamite  charge. 
See  Negligence. 

FALSE  BEPRESENTATIOM'—  Order  of  arrest —when  the  tnoving  papers 
fail  to  sJiow  personal  knowledge  by  the  affiant  of  tJiefact  that  alleged  false  repre- 
sentations were  madeby  the  defendant  to  a  commercial  agencyA  In  an  action 
to  recover  damages  for  alleged  false  representations,  hj  which  the  plaintiffs 
were  induced  to  sell  goods  to  the  defendants,  an  application  for  an  order  of 
arrest  was  made  upon  the  complaint  and  an  affidavit  made  by  one  of  the 
plaintiffs,  which  alleged  that  the  defendants,  for  the  purpose  of  inducing 
the  plaintiffs  and  other  merchants  throughout  the  city  of  New  York  to  sell 
and  deliver  to  them  goods,  wares  and  merchandise  upon  credit,  made  a  false 
statement  to  the  commercial  agency  of  R.  G.  Dun  &  Co. 
The  affidavit  averred  that  the  false  statement  read  as  follows: 
'•April  10,  1908,  at  this  address,  David  Ivcvy  (one  of  the  defendants)  gave 
our  reporter  above  personal  details  and  dictated  the  following  statement: 
Financial  condition  on  December  80,  1902,  as  per  inventory  (here  followed  a 
statement  of  financial  condition).  (Signed)    D.  LEVY  &  CO. 

••^i>n715,  1903." 
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FALSE  BiEPBJSSENT ATION  —  Continued.  paqb. 

The  affidavit  then  continued:  ''That  deponent's  firm  of  Fred  Butterfleld 
&  Co.  are  subscribers  to  said  mercantile  agency  and  obtained  said  statement 
from  said  agency  prior  to  the  sale  and  delivery  to  the  defendants  of  the  goods 
hereinafter  mentioned.'' 

The  plaintiffs  did  not  present  the  affidavit  of  any  member  of  the  firm  of 
R.  G.  Dun  &  Co.  or  of  the  reporter  to  whom  the  statement  was  alleged  to 
have  been  made. 

HM,  that  the  moving  papers  were  insufficient  to  justify  the  granting  of  the 
order  of  arrest; 

That  there  was  nothing  to  show  that  the  affiant  had  any  personal  knowledge 
that  the  defendants  made  or  signed  the  statement  attributed  to  them,  or  that 
he  ever  saw  the  original  statement  made.to  the  reporter; 

That,  on  the  contrary,  it  appeared  that  his  knowledge  was  derived  solelv 
from  the  statement  furnished  by  R.  G.  Dun  &  Co.,  and  that  the  only  fair 
inference  to  be  drawn  from  all  the  facts  was  that  the  latter  statement  was 
not  the  original  statement  but  a  copy  thereof; 

That  it  could  not  be  inferred  that  the  statement  referred  to  in  the  affidavit 
was  in  writing  and  was  seen  by  the  affiant,  and  that  the  latter  knew  the 
signature  of  the  defendants  to  be  correct; 

That  even  if  such  an  inference  could  be  drawn  from  the  papers,  it  would 
not  be  sufficient  to  justify  the  granting  of  the  order,  as  such  an  order  must 
be  based  upon  facts  set  out  in  the  affidavit,  and  from  which,  if  uncontra- 
dicted, the  court  can  see  that  the  party  proceeded  against  is  guilty  of  the 
charge  made  against  him.    Price  v.  Levy 274 

Rescission  of  a  sale  to  a  partnership  induced  by  fraud  —  an  action  for 

damages  is  maintainable  agdnst  the  partner  guilty  of  the  fraud  —  his  dis- 
charge in  bankruptcy  is  no  defense  —  proper  parties  to  an  action  to  enforce 
the  contract.    Htde  &  Sons  v.  Lessbb 820 

^8(00  Sale. 

Sale  of  goods  on  credit  induced  by  false  representations — the  fact 

that  the  vendee  believed  on  reasonable  grounds  that  he  cou.d  pay  for  the 
goods  does  not  disprove  fraud  —  when  a  finding  that  the  vendee  did  not  intend 
to  pay  for  the  goods  is  immaterial.    Fitchard  v,  Doheny 9 

See  Sale. 

Sale  on  credit  induced  by  false  representations  to  a  commercial  agency 

—  that  the  vendee  intended  to  pay  for  the  ^oods  does  not  disprove  fraud  — 
when  a  finding  that  the  vendee  did  not  intend  to  pay  for  the  goods  is 
necessary.    Pier  Brothers  v.  Dohent 1 

SeeSAJM. 

PEE^  Of  executors  and  administrators. 

See  Executor  and  Administrator. 

Cf  real  estate  broker. 

See  Principal  and  Agent. 

FTDTTCIAKY  BEULTIOK  : 

See  Equity. 

FISE — Insurance  against, 

See  Insurance. 

TTBM: 

See  Partnership. 

FLTTSHINQ  —  Citp  of  New  York —  it  is  not  liaUe  upon  certificates  of  indebted- 
ness issued  by  the  Flushing  avenue  improvement  commission. 

See  East  River  Nat,  Bank  v.  City  op  New  York. 242 

P0RECL0SX7BE  —  Cf  a  mortgage. 
See  MoRTOAOE. 

FOKEiair  CORPORATION  : 

See  Corporation. 

FORGERY — Money  given  to  the  secretary  of  an  investment  company  for  a 
fnortg€ige — liability  of  the  company  where  the  mortgage  proves  to  be  a  forgery. 

See  Ring  v,  Lonq  Island  Real  Estate  Exchange 442 
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FBANCHISE  —  Power  of  a  municipality  to  grant  aftxmMte  in  a  street. 
See  MnmciPAL  Corpobation. 

FRAUD —  Ti'ansfer  of  corporate  stock  to  be  used  for  a  speeified  purpose — it$ 
uae  for  another  purpom  jusiijies  a  reedetian  of  me  transaction — a  fiduciary 
relation  is  created  —  Statute  of  Limitations  ofitlieable^it  runs  firom  the  dis- 
covery of  the  fraud  —  diligence  to  discover  the  fraud. 

See  Slatback  v.  Raymond 396 

Efectment — t?ic  plaintiff  in  ^eetment  may  shoto  thcit  a  deed  under  tehidk 

the  d^cndant  claims  title  is  fraudulent  and  void  although  he  did  not  plead  its 
invalidity. 

See  Babcock  v.  Clabk 119 

See  Falbb  Representation. 
See  Fraudulent  Conveyance. 

FRAUDULENT  CONVEYANCE  —Action  to  establish  that  a  deed  exe- 
cuted by  a  bankrupt  while  solvent  was  in  trust  for  his  benefit  —  there  must 
be  a  wntten  declaration  of  the  trust  —  failure  of  the  grantee  to  allege  that 

there  was  do  written  declaration  thereof.    Hill  v.  Warsawski IS^ 

See  Trust. 

FBAUDULENT  BEPBESENTATION — Made  to  induce  a  tenant  to  rent 
property  for  a  printing  establishment  —  what  proof  does  not  establish  its 
existence  —  statements  made  without  knowledge  whether  they  are  true  or 
not  —  rule  of  caveat  emptor  applied  to  a  lessee  —  when  a  tenant  may  vacate 

the  demised  premises  under  the  statute.    Prahab  v.  Tousey 507 

See  Landlord  and  Tenant. 

FBIVOLOUS  PLEADING : 

See  Pleading. 

7T7NEBAL  EXPENSES  —  Of  a  wife  paid  by  tha  husband-^he  vfiabereim' 
bursedfrom  her  estate. 

See  Pache  v.  Oppbnhbim ^1 

A  claim  for  funeral  expenses  is  not  the  subject  of  a  reference  under  sec- 
tion 2718  of  the  Code  of  Civil  Procedure, 

See  Genet  v,  Willock 588 

QAS  COMPANY  —  Liability  of,  where  its  servant  breaks  a  cellar  door 
in  order  to  remove  a  meter  —  express  direction  by  the  gas  company  need  not 
be  shown  —  act  done  within  scope  of  employment  —  punitive  damages  not 
allowed  —  what  conddered  in  determining  the  damages  —  verdict  of  fl50 

not  excessive.    Reed  v.  New  Tore  &  Richmond  Qab  Go i5& 

See  TjiEBPASS. 

QENEBAL  BTTLES  OF  PRACTICE : 

See  Court. 

QltANTOB  AND  GRANTEE  —  Cf  real  property. 
See  Vendor  and  Purchaser. 

QITARDIAN  AND  WARD  —  Purchase  of  premises  at  a  foreclosure  sale  by 
the  guardian  in  socage  of  the  infant  owner —  it  is  voidable  by  the  infantS\ 
1.  The  purchase  of  mortgaged  premises  at  the  mortgage  foreclosure  sale» 
by  the  guardian  in  socage  of  the  infant  owner  of  the  equity  of  redemption,  is 
voidable  by  the  infant,  and  it  is  not  incumbent  upon  her  to  show  actual 
fraud  or  injury.    Cahill  v,  Seitz lOS 

2. Statute  of  Limitations.]    The  time  for  the  oommencement  of  an 

action  by  the  infant  to  avoid  the  guardian's  purchase  is  governed  by  aeciioQ 
888  of  the  Code  of  Civil  Procedure,  which  provides  tEat  an  action,  the  limita- 
tion of  which  is  not  specially  prescribed,  must  be  commenced  within  ten 
years  after  the  cause  of  action  accrues,  and  by  section  896  of  said  Code» 
which  provides  that  the  time  limited  for  the  commencement  of  an  actioa 
shall  not  be  extended  by  any  disability  more  than  one  year  after  auch  disa- 
bility ceases.    Id, 
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OTTABDIAK  AND  WABD—  Otmtinued.  paqb. 

8. J^  need  not  wait  until  i?ie  has  attained  her  majority  to  disaffirm  it.] 

In  such  a  case  the  infant  cannot  effectually  ratif v^  the  voidable  purchase 
until  she  attains  her  majority,  but  she  may,  during  her  infancy,  mamtain  an 
action  to  disaffirm  the  purchase.  Consequently,  for  the  purpose  of  applying 
the  Statute  of  Limitations,  the  infant's  cause  of  action  will  be  deemed  to 
accrue  at  the  time  the  guardian  in  socage  purchased  the  property  and  not 
at  the  time  when  the  infant  attained  her  majority.    Id. 

4.  — :~Bona  fide  purehaeers  from  the  guardian  in  socage  are  protected — 
notice  to  eueh  purchasen.]  The  title  of  a  person  who  purchases  the  premises 
from  the  guardian  in  socage,  for  value  and  without  notice  of  the  relations 
existing  between  his  grantor  and  the  infant,  is  superior  to  the  infant*s 
claims.    Id, 

5. Facts  appearing   in  the  judgment  roU  in  the  forecloeure  action."] 

8uch  a  purchaser  is  chargeable  with  knowledge  of  the  facts  appearing  in 
the  judgment  roll  in  the  foreclosure  action,  but  recitals  in  the  roll  that  the 
owner  of  the  eauity  of  redemption  was  an  infant,  and  that  her  father  and 
mother  had  died  intestate,  and  that  at  the  time  the  foreclosure  action  was 
pending  she  was  living  with  her  paternal  uncle,  who  purchased  at  the  fore- 
closure sale,  and  that  she  had  no  general  or  other  guardian,  do  not  impose 
upon  the  purchaser  the  duty  of  making  inquiries  to  ascertain  whether  the 
purchaser  at  the  foreclosure  sale  was  the  oldest  and  nearest  relative  of  the 
Infant,  and,  therefore,  her  guardian  in  socage  by  operation  of  law.    Id. 

6, PwrchascT^s  duty  as  to  the  examination  of  title.]  An  intending  pur- 
chaser of  real  estate  will  be  presumed  to  have  investigated  the  title;  to  have 
examined  every  deed  or  instrument  forming  a  part  of  it,  especially  if 
recorded,  and  to  have  known  every  fact  disclosed  or  to  which  an  inquiry 
suggested  by  the  record  would  have  led.  The  duty  incumbent  upon  him 
in  this  respect  is  to  exercise  the  reasonable  care  and  diligence  of  a  good  and 
faithful  expert  in  the  business  of  examining  titles.    Id, 

HABEAS  COBPTTS— To  obtain  possession  of  a  child  held  under  a  com- 
mitment —  the  child's  welfare  cannot  be  considered. 

People  ex  rel.  Sampson  v.  N.  Y.  C.  Protectory 196 

See  Parent  and  Child. 

HIGHWAY — Bonding  of  a  town  for  highway  purposes  —  petition  therefor 
made  before,  and  acted  upon  by  the  board  of  supervisors  after,  the  passage 

of  a  statute  changing  its  ibrm.    Webster  v.  Town  of  White  Plains 898 

See  Town. 

In  cities^ 

See  Municipal  Corporation. 

HTEUNG—  Cf  chattels. 
See  Bailment. 

HTJSBAin)  AND  WIFE  —  Befusal  of  a  husband  to  pay  alimony  pendente 
lite  —  tJie  wife's  remedy  is  under  sections  1772  and  1778  of  tJie  Code  of  Civil 
Procedure.]  1.  The  remedy  for  the  failure  of  a  husband  to  comply  with  an 
order,  made  in  an  action  brought  by  his  wife  to  obtain  a  separation,  direct- 
ing him  to  pay  her  a  certain  sum  per  week  for  her  support  during  the 
pendency  of  the  action,  is  prescribed  by  section  1772  and  section  1778  of  the 
Code  of  Civil  Procedure.     Weber  «.  Weber 149 

2. An  execution  cannot  be  issued  nor  proceedings  supplemental  thereto 

be  maintained  against  the  hui^nd.]  Such  an  order  is  not  an  order  directing 
the  payment  of  a  "  sum  of  monev'''  within  the  meaning  of  section  779  of  the 
Code  of  Civil  Procedure  which  provides  that  an  execution  may  issue  to 
enforce  such  an  order. 

The  issue  of  an  execution  against  the  husband  to  enforce  the  order  is, 
therefore,  unauthorized,  and  the  return  of  the  execution  unsatisfied  does 
not  entitle  the  wife  to  institute  supplementary  proceedings  against  her  hus- 
band under  section  2485  of  the  Coae  of  Civil  Procedure.    Id. 

8. Payment  by  a  husband  of  his  teif^s  funeral  expenses — rdmlmrse" 

mitU  from  her  mUUeJ\    A  husband  who  pays  his  wife's  funeral  expenses  li 
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HUSBAITD  AND  WIFE  —  Continued.  paqb. 

entitled  to  reimbursemeDt  from  the  wife's  estate  for  the  reasonable  expenses 
so  incurred.     Pache  «.  Oppenhbim 221 

4.  He  may  bring  Oie  action  tlierefor  in  the  New  York  Mvnidpal  Court.] 

Assuming  that  the  liability  of  the  wife's  estate  to  the  husband  is  based  upon 
a  quasi  contract,  an  action  to  enforce  such  liability  is  an  action  to  recoTer 
damages  upon  contract  within  the  meaning  of  subdivision  1  of  section  1  of 
the  ^ew  York  Municipal  Court  Act  (Laws  of  1902,  chap.  580),  which  con- 
fers on  such  court  jurisdiction  of  "  an  action  to  recover  damages  upon  or  for 
breach  of  contract,  express  or  implied,  other  than  a  promise  to  many,  where 
the  sum  claimed  does  not  exceed  five  hundred  dollars."    Jd. 

ICE  —  Municipal  corporation  —  its  duty  to  remove  aeeumukUions  of  ice  and 
enow  from  its  streets  and  crosswalks. 

See  O'Shaughnessbt  «.  Village  of  Middleport 08 

INCOME: 

See  Principal  and  Interest. 

HTDICTMENT  —  Manslaughter  —  what  indictment  s^iffldcntly  aUeges  the 
causal  connection  between  the  death  and  th^actof  the  accused —  when  the  time 
of  iJie  commission  of  the  crime  is  sufficienily  stated. 

See  People  v.  Murphy 888 

INFANT  —  Bights  and  duties  of  a  guardian  of  an  irtfant. 
See  Guardian  and  Ward. 

Ejfect  of  infancy  on  the  Statute  of  Limitations. 

See  Limitation  op  Action. 

See  Parent  and  Child. 

INJTTNCnON  —  Patented  article — action  of  New  York  city  in  inviting 
proposals  therefor— when  *'  a  fair  and  reasonable  opportunity  for  competition  " 
is  not  afforded — injunction  by  CLtaapayer, 

See  Kay  «.  Monroe 484 

Damages  on  an  injunction  bond  —  when  a  counsel  fee  is  earned  in  vacat- 
ing a  temporary  injunction,  not  in  preventing  the  granting  of  an  injunction 
pendente  lite. 

See  Pehlhan  v.  Bernstein 888 

IN  Jim  Y: 

See  Negligence. 

INNKEEPER  —  Sale  of  intoxicating  liquor  by. 
See  Intoxicating  Liquor. 

INBUBiANCE  —  Assignment  under  seal  of  a  life  insurance  policy  —  presump' 
Hon  of  a  valid  consideration  in  addition  to*' natural  love  ar^  affectum'* 
recited  as  tlie  consideration  therein  —  administrator  of  the  assured  not  charge- 
able  with  costs — allowance  of  a  premium  paid  by  him.'^  1.  In  an  action 
brought  by  Frieda  Yon  Schuckmann  against  the  administrator  of  Herooaa 
O.  Ileinrich  to  determine  which  of  the  parties  was  entitled  to  the  proceeds  of 
a  policy  of  insurance  upon  the  life  of  the  said  Herman  O.  Heinrich,  it 
appeared  that  the  policy  was  issued  April  7,  1900,  and  was  made  payable  to 
Hemrich's  executors  or  administrators;  that  on  August  14,  1900,  Heinrich 
executed  and  delivered  to  the  plaintiff  an  instrument  sealed  and  acknowl- 
eilged  by  him  assigning  the  proceeds  of  said  polic;^  to  her;  that  the  assign- 
ment contained  the  following  recital:  "in  consideration  of  natural  love  ^id 
affection,  I  hereby  assign  and  transfer  unto  Frieda  Von  Schuckmann  *  •  * 
my  intended  wife." 

Prior  to  the  issuing  of  the  policy  Heinrich  had  been  paying  his  addreaaes 
to  the  plaintiff  and  she  had  promised  to  marry  him  if  she  could  bring  her- 
self to  think  that  she  could  bestow  upon  Heinrich  the  love  and  affection  she 
thought  should  accompany  a  promise  to  marry. 

After  the  assignment  was  made  she  notified  Heinrich  that  she  had  decided 
not  to  marry  him.    Heinridi  accepted  the  determination  as  final,  but  evi- 
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dently  continued  to  regard  her  with  affection.  He  made  no  demand  upon 
her  for  the  return  of  the  assignment  of  the  policy  of  insurance,  and  it  did 
not  appear  that  he  ever  expected  or  desired  a  return  of  the  same. 

Htld,  that  as  the  assignment  of  the  policy  of  insurance  was  under  seal, 
and  was  acknowledged,  a  presumption  arose  that  it  was  based  upon  a 
valid  consideration; 

That  the  burden  was  upon  the  defendant  to  overthrow  this  presumption 
by  proof,  and  that  as  he  did  not  produce  such  proof  or  show  that  the  plain- 
tiff did  not  give  an  adequate  consideration  for  the  assignment  quite  inde- 
pendent of  love  and  affection,  or  of  mutual  respect,  the  latter  was  entitled 
to  receive  the  proceeds  of  the  policy; 

That  as  it  aid  not  appear  that  the  defendant  was  guilty  of  any  fault  in 
laying  claim  to  the  proceeds  of  the  policy  of  insurance,  the  court  should 
not  have  awarded  costs  against  him  personally; 

That  the  administrator  should  also  be  allowed  a  premium  which  fell  due 
before,  and  was  paid  by  him  after,  the  death  of  the  assured. 

Von  Schuckmann  v.  Heinkich ^. 278 

2. Accidental  injury  —  d%2zine$s  and  inability  to  continue  work  because  of 

tJie  hardening  of  Vie  blood  waaels  of  a  cei'tificate  holder  in  a  mutual  benefit  aeso- 
ciationA  Upon  the  trial  of  an  action  brought  by  the  plaintiff,  as  a  member 
of  the  defendant,  a  mutual  benefit  association,  to  recover  a  disability  benefit 
which  the  constitution  of  the  defendant  provided  that  he  should  receive  if 
he  became  permanently  disabled  for  life  by  accidental  injuries  while  work- 
ing at  his  occupation  as  a  carpenter,  the  plaintiff  testified  that  he  was  building 
a  porch  over  a  stoop;  that  "  I  was  putung  up  the  frame  aDd  the  rafters  to  it 
and  I  had  to  climb  up  a  ladder;  I  didn't  have  any  scaffolding  built,  and  I 
was  taken  very  dizzy,  and  came  nigh  falling  off  the  ladder,  and  I  got  down 
and  stayed  down  auite  a  while,  and  made  three  or  four  attempts  to  get 
as  far  I  could,  and  I  couldn't  make  out  with  it.  Then  I  went  and  got 
another  man  to  help  finish  it.  I  did  not  fall  off  that  ladder.  I  came  very 
near  to  it.    It  was  not  a  warm  day." 

His  theory  was  that,  on  the  occasion  referred  to,  he  was  suffering  from  a 
hardening  of  the  blood  vessels  of  the  body,  known  in  medicine  as  arterial 
Bclerosis,  and  that  the  strain  to  which  he  was  subjected  in  lifting  heavy  timber 
ruptured  a  diseased  blood  vessel  and  produced  a  condition  unfitting  him  for 
further  labor  at  his  trade. 

Held,  that  the  plaintiff  had  not  established  the  existence  of  an  accidental 
injury  within  the  meaning  of  the  defendant's  constitution. 

NisKERN  V.  United  Btotherhood 364 

8.  I^re  insurance  policy  containing  a  mortgagee  clause  —  the  mort- 

ifoge^s  right  to  recover  is  dependent  upon  tJiat  of  the  insured.]  Where  a  policy 
of  fire  insurance  is  made  payable  to  a  mortgagee  of  the  insured  property,  as 
his  interest  may  appear,  if  the  policy  is  void  as  to  the  insured,  it  cannot  be 
enforced  by  the  mortgagee.    Lewis  v.  Guardian  Assurance  Co.  (Ltd.) lift 

4.  The  mortgagee  is  a  necessary  party  to  an  action  brouglit  by  the  insured 

upon  the  policy. ]  The  mortgagee  is  a  necessary  party  to  an  action  brought 
by  the  insured  to  recover  upon  the  policy.  He  may  join  with  the  insured  in 
bringing  the  action,  and,  if  he  refuses  to  do  so,  the  insured  may  make  him  a 
party  defendant.    Id. 

6.  Jurisdiction,  where  tlie  m/yrtga^gee   is  a   non-resident.]    Where  a 

foreign  insurance  corporation  authorized  to  do  business  in  the  state  of  New 
York  issues,  at  its  office  in  Montreal,  Canada,  a  policy  of  fire  insurance  to 
a  New  York  corporation  upon  property  located  in  Canada,  containing  a 
provision  that  the  loss,  if  any,  shall  be  payable  to  "John  G.  Foster,  Esq., 
agent  for  mortgagee,  as  his  interest  may  appear,"  and,  subsequent  to 
the  destruction  of  the  property  by  fire,  the  insured  corporation  assigns  its 
claim  to  a  resident  of  the  State  of  New  York,  and  the  latter  brings  an 
action  in  the  Supreme  Court  of  the  State  of  New  York  to  recover  upon  the 
policy,  making  a  resident  of  Canada,  who  had  acquired  the  interest  of  the 
mortgagee  referred  to  in  the  policy,  a  party  defendant,  he  having  refused  to 

Afp.  Div,— Vol.  XCIII.        42 
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become  a  party  plaintiff,  the  court  has  jurisdiction  to  entertain  the  cause  of 
action  as  to  such  non  resident  defendant.    Jd. 

6. An  agent  of  tJu  insurance  company  may  icaive  a  prohibition  as  to 

other  insurance,]  Knowledge  on  the  part  of  an  agent  of  a  fire  insurance 
company,  at  the  time  he  issues  a  policy  of  fire  insurance,  that  there  is  other 
insurance  on  the  property,  is  attributable  to  his  principal  and  constitutes 
a  waiver  of  a  provision  in  the  policy  that  it  should  be  void  if,  at  the  time  it 
was  issued,  the  insured  had,  or  thereafter  procured,  other  insurance  upon 
the  property.    Id, 

7.  —  The  continuation  of  existing  insurance  does  not  constitute  "other 
insurance.'*]  In  such  a  case  the  fact  that,  previous  to  the  happening  of  & 
loss  under  the  policy,  the  insurance  existing  upon  the  property  at  the  time 
of  the  issuance  of  the  policy  has  been  contmued  by  means  of  renewals  of 
the  existing  policies,  or  by  substituting  others  therefor,  does  not  constitute  a 
breach  of  the  condition  as  to  "  other  insurance."    Id, 

8. When  the  question  of  ageviey  ia  one  of  fact.]    In  an  action  upon  a 

policy  of  fire  insurance,  in  which  the  issue  litigated  was  whether  the  firm 
of  Paterson  &  Son.  who  delivered  the  policy  to  the  insured,  were  the  agents 
of  the  defendant  insurance  company,  it  appeared  that  the  policy  sued  upon 
contained  the  words,  *' Agency  Montreal,  Paterson  &  Son,"  and  that  indorsed 
upon  it  were  the  words,  "  Paterson  &  Son,  agent,  Montreal  Agency,"  and 
that  these  were  written  in  and  upon  the  policy  by  the  defendant  insurance 
company;  that  when  the  application  for  the  policy  was  made  an  interim 
receipt  was  issued  containing  the  words,  "  Paterson  and  Son,  Agency." 

A  witness  for  the  plaintiff  testified  that  he  had  known  Paterson  &  Son 
twelve  or  thirteen  years,  during  which  time  they  had  been  managers  of  the 
defendant  insurance  company.  A  member  of  the  firm  of  Paterson  &  Son 
testified,  on  behalf  of  the  defendant  insurance  company,  that  at  the  time 
the  policy  was  issued  he  was  not  the  a^ent  of  the  defendant  insurance 
company  and  had  never  issued  any  policies  for  it.  The  manager  of  the 
defendant  insurance  company  also  testified  that  neither  the  firm  of  Paterson 
&  Son  nor  any  member  of  it  was  the  agent  of  the  defendant  insurance 
company. 

Held,  that  it  was  error  for  the  court  to  determine,  as  a  matter  of  law, 
that  the  firm  of  Paterson  &  Son  were  not  the  agents  of  the  defendant;  that 
the  question  was  one  of  fact  for  the  jury  to  determine.    Id. 

9. Breach  of  a  u>arraniy  that  the  beneficiary  was  the  insured'a  wife.] 

A  warranty  contained  in  a  policy  of  accident  insurance  that  the  beneficiary 
therein  is  the  wife  of  the  insured,  will,  if  false,  render  the  policy  void. 

Gaines  «.  Fidelity  &  Casualty  Co 534 

Action  by  the  holder  of  a  certificate  issued  by  an  insurance  associa- 
tion, on  behalf  of  herself  and  parties  similarly  situated,  to  establish  her  claim, 
to  compel  the  directors  of  the  association  to  account  for  moneys  which  they 
had  misappropriated,  and  to  procure  the  removal  of  the  receiver  of  the  asso- 
ciation and  the  appointment  of  a  new  receiver  —  when  the  complaint  states 

but  one  cause  of  action.    Powell  v.  Hinklby 138 

See  Misjoinder. 

Delivery  of  a  life  insurance  certificate  in  accordance  with  an  oral 

agreement,  not  disturbed,  although  the  oral  agreement  be  illegal. 

Hamblen  v,  German 464 

See  Contract. 

Contract  to  furnish  fire  insurance  at  certain  rates  —  what  constitutes 

a  rescission  thereof  by  mutual  consent —  consideration  therefor. 

Tanenbaum  V,  Joseph 341 

See  Contract. 

Railroad  company  —  liability  for  a  passenger's  trunk  stolen  while  in 

its  possession  —  it  is  an  insurer. 

Williams  v.  Central  Railroad  Co.  op  N.  J 582 

See  Railroad. 

IKTEBEST: 

See  Principal  and  Interest. 
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INTOXICATINQ  JJQJJOR^  Bevoeation  of  liquor  tax  certificate —if  the 
certificate  holder  drfatUte  on  the  return  of  the  order  to  show  cause,  the  court  may 
order  a  reference  to  take  proof  and  repoj-t.]  1.  Subdivision  2  of  section  28  of 
the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1903, 
chap.  486)  provides  that,  upon  the  presentation  of  a  petition  for  the  revoca- 
tion of  a  liquor  tax  certificate,  the  court  shall  make  an  order  requiring  the 
holder  of  the  liquor  tax  certificate  to  show  cause  why  the  certificate  should 
not  be  revoked,  and  that  on  the  return  day  of  the  order  to  show  cause,  '*  the 
Justice,  Jud^e  or  court  before  whom  the  same  is  returnable  shall  grant  such 
order  revoking  and  cancelling  the  said  liquor  tax  certificate,  unless  the  holder 
of  said  liquor  tax  certificate  shall  present  and  file  an  answer  to  said  petition, 
which  answer  denies  each  and  every  violation  of  the  Liquor  Tax  Law 
alleged  in  the  petition,  and  raises  an  issue  as  to  any  of  the  facts  material 
to  the  granting  of  such  order,  in  which  event  the  said  Justice,  Judge  or  court 
Bhall  hear  the  proofs  of  the  parties  and  may,  if  deemed  necessary  or  proper, 
take  testimony  in  relation  to  the  allegations  of  the  petition  or  answer,  or 
appoint  a- referee  to  take  proofs  In  relation  thereto,  and  report  the  evidence 
to  such  Justice,  Judge  or  court,  without  opinion." 

Held,  that  instead  of  revoking  the  certificate,  the  court,  in  the  event  of  the 
failure  of  the  certificate  holder  to  appear  on  the  return  of  the  order  to  show 
cause,  might  appoint  a  referee  to  tase  proof  in  relation  to  the  allegations  in 
the  petition  and  to  report  the  evidence  to  the  court  without  opinion,  particu- 
larly as  the  court  has  power,  both  inherent  and  statutory  (Code  Civ.  Proc. 
§  1015),  to  order  references  on  motions  and  special  proceedings  when  it  deems 
them  necessary,  and  has  been  ^accustomed  to  exercise  this  power  for  many 
years; 

That  an  enactment  of  the  Legislature  will  not  be  construed  as  modifying 
time-honored  customs  and  powers  of  the  court,  in  the  absence  of  an  express 
provision  to  that  effect  therein. 

Mattkb  op  Cuixinan  (Watson  Certificate) 540 

2.  — -  Bond  given  by  a  pharmacist  to  obtain  a  liquor  tax  certificate  —  sale  by 
thepharmadsfs  clerk  of  li^fuor  without  a  physician's  prescription  in  violation  of 
his  master's  instructions  —  it  will  sustain  an  action  on  the  bond.]  Where  a 
pharmacist  obtains  a  liquor  tax  certificate  upon  executing  a  bond  conditioned 
that  he  will  not  "sufferer  permit  any  gambling  to  be  done  in  the  place 
designated  by  the  liquor  tax  certificate  in  which  the  traffic  in  liquor  is  to  be 
carried  on,  or  in  any  yard,  booth,  earden  or  any  other  place  appertaining 
thereto  or  connected  therewith,  or  suffer  or  permit  such  premises  to  become 
disorderly,"  and  will  '^not  violate  any  of  the  provisions  of  the  Liquor 
Tax  Law,"  and  while  he  is  necessarily  absent  from  his  store,  a  clerk  in  his 
employ,  in  violation  of  his  instructions  and  in  violation  of  the  Liquor  Tax 
Law.  sells  liquor  without  requiring  the  vendee  to  produce  a  physician's 
prescription,  the  pharmacist  and  his  surety  are  liable  for  the  penalty  pre- 
scribed in  the  bond. 

The  language  of  the  condition  of  the  bond  will  not  support  the  inference 
that  it  was  intended  that  the  pharmacist  be  held  liable  only  for  those  viola- 
tions of  the  Liquor  Tax  Law  which  he  himself  has  committed. 

CULLINAN  «.  BUBKARD 81 

8. Such  an  action  is  one  on  contract,  not  one  to  recover  a  pe7idlt\f.\ 

An  action  upon  a  bond  fiven  in  order  to  procure  a  liquor  tax  certificate  \% 
one  upon  a  contract  obligation,  and  not  one  to  recover  a  penalty  or  for- 
feiture imposed  by  statute.    Id. 

4. Liqujor  tax  certificate  —  use  on  Sundays  of  a  pavilion  used  in  connec- 
tion with  a  bar  on  week  days  but  separated  from  the  bar  on  Sundays  by  a  par- 
tition.] The  entrance  to  a  hotel  was  through  a  pavilion  fitted  with  folding 
doors,  which  were  thrown  open  during  business  hours.  The  pavilion  was 
fitted  up  with  tables,  and  in  oae  corner  thereof  was  a  bar.  On  Sundavs  the 
bar  was  partitioned  off  from  the  pavilion  by  a  wood  and  glass  partition,  so 
that,  while  the  bar  was  fully  exposed,  it  was.  in  fact,  entirely  cut  off  from 
the  pavilion  except  that  a  doorway  was  provided  for  the  use  of  the  proprie- 
tor's servants. 

Beld,  that  the  entire  pavilion  did  not  constitute  a  barroom; 

That,  consequentlv,  the  opening  of  such  pavilion  on  Sunday  did  not  con- 
stitute a  viola  tion  of  clause  g  of  section  81  of  the  Liquor  Tax  Law,  which 
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prohibits  the  holder  of  a  liquor  tax  certiDcate  from  havinff  open  or  unlocked 
during  the  hours  when  the  sale  of  liquor  is  forbidden  any  door  or  entrance  to 
the  room  or  rooms  where  liquors  are  sold. 

Hatter  of  Cdllinan  (Young  Certificatb) 4Sff 

5. What  does  conMitute  a  tneal.]    The  proprietor  of  a  hotel  is  not 

obliged  to  inquire  diligently  into  the  motiyes  which  actuate  those  who  fre- 
quent his  premises. 

He  has  a  right,  in  the  absence  of  knowledge  to  the  contrary,  to  assume  that 
one  who  comes  into  his  place  and  orders  a  sandwich  or  any  other  article  of 
food  does  so  because  he  desires  the  nourishment  which  it  affords,  and  if  a 
single  sandwich  satisfies  the  desire  of  such  person,  it  constitutes  a  meal,  and 
the  proprietor  of  the  hotel  has  the  right  to  serve  liquors  to  such  person 
with  such  meal  under  section  81  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amd.  by  Laws  of  1807,  chap.  912).    Id, 

6. What  does  not  eanstituts  a  meal — the  primary  intent  of  the  partjf 

eontrolsA  Where,  however,  persons,  who  come  into  the  hotel  on  Sunday, 
order  whisky  primarily,  and,  upon  being  told  that  they  cannot  be  served 
unless  they  oixler  something  to  eat,  inform  the  waiter,  in  the  hearing  of  the 
bart«nder  and  others,  that  they  do  not  want  anything  to  eat,  but  order  two 
sandwiches,  saying,  at  the  time,  that  they  were  not  obliged  to  eat  them,  and 
they  do  not  in  fact  eat  them,  the  sandwiches  so  served  do  not  constitute  a 
meal  nor  do  the  persons  ordering  them  become  guests,  and  the  sale  of  whisky 
to  them  is  unlawful.    Id. 

7. Action  upon  a  bond  given  to  procure  a  liquor  tax  cerUfieate — a  terditt 

in  fa/wr  qf  the  drfendants  vfiU  be  set  aside  where  it  is  opposed  to  the  uncon- 
tradicted testimony  of  excise  agents.\  Where,  on  the  trial  of  an  action  brought 
by  the  State  Commissioner  of  Exdse  to  recover  the  penalty  of  a  bond  siven 
in  connection  with  a  liquor  tax  certificate,  two  excise  agents  in  the  employ  of 
the  excise  department  testify  positively  that  the  holder  of  the  liquor  tax 
certificate  sold  liquor  to  them  at  prohibited  times,  and  such  testimony  is 
unimpeached  and  in  reality  uncontradicted,  a  verdict  rendered  in  favor  of 
the  defendants  should  be  set  aside  as  against  the  weight  of  evidence. 

CULLIMAN  V.  RORPHUBO 900 

8. Status  of  such  agents  as  toitnessss.  ]   Excise  agents  are  not  to  be  ranged 

in  the  same  category  of  witnesses  as  persons  hired  to  procure  evidence,  or 
even  as  detectives.    Id. 

INVBNTIOK: 

See  Patent. 

JOIKDEB  —  Of  causes  of  action. 
See  Misjoinder. 

JTTDOE'S  CHASGE  —  In  negligence  casa. 
See  Nboligence. 

JT7DGMENT —  Vacation  of  judgment  not  granted  upon  the  mere  allegation 
ef  a  party  that  his  attorney  acted  negligently,  unwisely  atid  improperly.Ji  1. 
A  judgment  rendered  against  the  defendant  in  an  action  after  a  trial  thereof 
at  which  he  and  his  attorney  were  present,  but  at  which  no  evidence  was 
offered  in  his  behalf,  will  not  be  vacated  upon  the  mere  allegation  of  the 
defendant,  unsupported  by  proof,  that  the  action  of  his  attorney  in  failing 
to  introduce  evidence  in  defense  was  negligent,  unwise  and  improper. 

Early  «.  Bard ^ 47ft 

2. Terms  imposedA    In  any  event  such  relief  should  only  be  granted 

vpon  condition  that  the  defendant  pay  the  costs  of  the  action  and  of  the 
motion.    Id. 

Will  directing  the  executors  thereof  to  pay  a  mortgage  upon  property 

{n  which  the  testator's  son  has  a  life  estate  —  purchase  ox  the  property  bj 
the  executors  upon  a  foreclosure  of  the  mortgage  —  when  they  acquired  a 
ffood  title  as  against  judgment  creditors  of  the  son  who  were  partleB  to  the 

Smdoeare  acuon.    Marshall  «.  United  States  Trust  Co tO 

Ses  ExacirroB  and  AmnHUTRATOB. 
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JUDOMENT-—  Otmtinued.  paqb. 

Testamentary  trustee  ~  a  decree  on  an  intermediate  accounting  is 

final  on  the 'question  whether  a  dividend  should  be  credited  to  income  or 
princii>al  —  refusal  of  the  trustee  to  bring  suit  to  correct  an  error  in  such 
credit.    Matter  of  Elting 516 

See  SURROOATB. 

What  judgment  rendered  in  an  action  of  ejectment  is  a  final  judgment 

—  definition  of  final  judgment. 

Jaryib  v.  Aheiucan  Forcite  Powder  Mpg.  Co 234 

See  Ejectment. 

JUDICIAL  SALE  —  Motion  by  a  purchaser  to  be  relieved  from  a  purchase 
at  a  mortgage  foreclosure  sale  —  what  deed  is  not  an  exercise  of  a  power  of 
sale  —  a  deed  and  declarations  made  by  a  widow  and  children,  insufficient 

where  there  are  contingent  remainders.     Huber  v.  Case 479 

See  Mortgaqe. 

JX7BY  —  Demand  for  a  jury  trial  in  the  New  York  Municipal  OourU 
See  Municipal  Corporation. 

LANDLORD  AND  TENANT  —  ^  landlord  cannot  reeocer  rent  toJiere  a 
third  person  rightfully  retains  possession  of  a  part  of  the  demised  premises.] 
1.  In  an  action  brought  by  a  lessor  agamst  a  lessee  to  recover  a  balance 
of  rent  alleged  to  be  due  for  the  month  of  May,  1902,  it  appeared  that  the 
plaintiff  leased  the  premises  to  the  defendant  for  one  year  from  May  1, 
1902,  at  the  yearly  rental  of  |900  payable  monthly  in  advance  and  that  the 
defendant  paid  |25  on  account  of  the  rent  due  May  first. 

When  the  first  day  of  May  arrived,  the  plaintiff  instituted  legal  proceed- 
ings to  dispossess  one  Tobin,  a  tenant  who  occupied  the  ground  fioor  of  the 
premises  in  question,  but  it  was  judicially  determined  therein  that  Tobin 
was  still  entitled  to  possession. 

The  defendant  occupied  the  balance  of  the  premises  during  the  month  of 
Majr,  the  plaintiff  having  requested  him  to  remain  during  that  month  and 
having  promised  to  oust  Tobin  at  the  end  thereof.  On  June  first  the 
defendant  vacated  the  premises  owing  to  the  fact  that  it  appeared  that 
Tobin  would  remain  in  possession  thereof  indefinitely.  Tobin  remained  in 
possession  for  many  months  thereafter  and  the  plaintiff  demanded  and 
received  rent  from  him  upon  his  own  responsibility  and  not  as  agent  for  the 
defendant. 

Held,  that  the  plaintiff  was  properly  nonsuited. 

Sullivan  v.  Schmitt 469 

2. Glause  in  a  lease  making  the  tenant  liable  in  case  Tie  vacates  the  prem- 
ises for  any  deficiency  arising  on  the  reletting  of  the  property,  construed.  1  A  lease 
for  one  year  from  October  1,  1902,  provided  that  the  rent  should  be  paid 
monthly  in  advance  on  the  first  day  of  each  month  during  the  term.  It  also 
provided  "  That  in  case  of  default  in  anv  of  the  Covenants,  the  landlord  may 
resume  possession  of  the  premises,  and  relet  the  same  for  the  remainder  of 
the  tenn.  at  the  best  rent  that  can  obtain  for  account  of  the  Tenant,  who 
shall  make  good  any  deficiency.*' 

The  tenant  moved  out  of  the  premises  on  July  1, 1908,  without  paying  the 
rent  due  on  that  day.    On  September  1, 1908,  the  landlorid  relet  the  premises. 

Held,  that  as  the  rent  payable  July  1,  1908,  had  become  due  before  the 
landlord  re-entered,  the  landlord's  right  to  recover  such  rent  was  not  affected 
by  the  re-entry  clause. 

Semble,  that  as  the  re-entry  clause  did  not  provide  for  the  monthly  ascer- 
tainment or  payment  of  anv  deficiency  arising  upon  the  reletting  of  the 
premises,  the  landlord  would  not  be  entitled  to  recover  any  portion  of  such 
deficiency  until  the  entire  amount  of  such  deficiency  was  ascertained,  i,  e,, 
until  the  expiration  of  the  term  of  the  lease.     Harding  v.  Austin 564 

8.  Clause  in  a  lease  which  makes  section  197  of  the  Eeal  Property  Law 

inapplicaMe  tJiereto.]  The  following  clause  contained  in  a  lease:  "  The  ten- 
ant  shall,  in  case  of  fire,  give  immediate  notice  thereof  to  the  landlord,  who 
shall  thereupon  cause  the  damage  to  be  repaired  as  soon  as  reasonably  and 
conveniently  may  be,  but  if  the  premises  be  so  damaged  that  the  landlord 
shall  decide  to  rebuild,  the  term  shall  cease,  and  the  accrued  rent  be  paid 
up  to  the  time  of  the  fire,"  removes  the  leased  premises  from  the  operation 
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of  section  197  of  the  Real  Property  Law  (Laws  of  1896,  chap.  547),  which 
provides  that  **  where  any  building,  which  is  leased  or  occupied,  is  destroyed 
or  so  injured  by  the  elements,  or  any  other  cause,  as  to  be  untenantable  and 
unfit  for  occupancy,  and  no  express  agreement  to  the  contrary  has  been 
ma<ie  in  writing,  the  lessee  or  occupant  may,  if  the  destruction  or  injury 
occurred  without  his  fault  or  neglect,  quit  and  surrender  possession  of  the 
leasehold  premises,  and  of  the  land  so  leased  or  occupied;  and  he  is  not  liable 
to  pay  to  the  lessor  or  owner  rent  for  the  time  subsequent  to  the  surrender." 

Romaic  «.  Taylor 449 

4.  What  injury  to  demised  premiaes  from  water  ueed  in  extinguishing 

a  fire  in  another  part  of  the  building  renders  the  premises  untenantable,] 
What  damage  to  demised  premises  caused  solely  by  water  used  in  extinguish- 
ing a  fire  in  another  portion  of  the  building,  of  which  the  demised  premises 
were  a  part,  renders  the  premises  untenantable  and  unfit  for  occupancy  and 
entitles  the  tenant,  in  the  absence  of  a  contrary  provision  in  the  lease,  to 
vacate  them,  pursuant  to  section  197  of  the  Reiu  Property  Law,  considered. 
Id, 

5. Binoer  of  the  lessor^s  agent  to  aec^t  a  surrender  of  the  demised 

premises.']  An  agent  of  a  lessor,  who  has  authority,  without  consulting 
with  the  lessor,  to  modify  the  provisions  of  a  lease  by  reducing  the  rent 
reserved  therein,  has  power,  for  a  valid  consideration  passing  from  the 
lessee,  to  waive  a  provision  in  the  lease  that  no  surrender  of  the  premises 
shall  be  valid  unless  accepted  by  the  landlord  in  writing,  and  to  accept 
such  a  surrender  orally. 

If,  in  reliance  upon  the  agreement  with  the  agent,  the  lessee  pays  a 
month's  rent  in  advance  and  vacates  the  premises  oefore  the  expiration  of 
such  month,  and  the  lessor  then  takes  possession  of  the  premises  and  relets 
them  for  a  term  extending  beyond  the  term  of  the  original  lease,  the  lessee 
cannot  be  held  responsible  for  rent  accruing  after  sue  has  vacated  the 
premises,  at  least  where  she  received  no  notice  from  the  lessor  that  the 
arrangement  with  the  agent  will  not  be  carried  out. 

GOLDBHITH  V.  SCHROEDBB 206 

6. What  lease  does  not  provide  for  payment  of  the  rent  in  adf>anee,]    Where 

a  lease  provides  for  the  payment  of  an  annual  rent  of  $1,500  in  equal 
monthly  installments  on  the  first  day  of  each  and  every  month  during  the 
term,  the  monthly  payments  are  for  the  rent  which  accrued  during  the 
preceding  month.    Id, 

7. Covenant  by  a  lessee  to  make  aU  repairs  to  and  in  every  respect  to 

maintain  said  property — it  does  not  require  him  to  rebuild  where  toithout  his 
fault  a  factory  building  coUapses.]  A  lease  of  two  factory  buildings  for  a 
period  of  ten  years,  by  which  the  lessee  covenants  to  "  make  all  repairs  of 
whatever  kind  or  description  to  said  property,  keep  roof  and  all  outside 
in  order,  and  in  every  respect  maintain  said  property  so  that  there  will  be 
no  expense  whatsoever  to  party  of  the  first  part  other  than  the  re^lar  City 
tax  (except  water  tax)  and  the  msurance.  *  *  *  And  that  at  tne  expira- 
tion of  the  said  term  the  said  party  of  the  second  part  will  quit  and  sur- 
render the  premises  hereby  demised  in  as  good  state  and  condition  as  rea- 
sonable use  and  wear  thereof  will  permit,  damages  by  the  elements  excepted," 
does  not,  in  the  event  of  the  collapse  of  the  buildings,  not  due  to  any 
negligence  on  the  part  of  the  lessee,  or  to  his  failure  to  repair  any  defects 
discoverable  upon  a  reasonable  inspection  of  the  premises,  impose  upon 
the  lessee  the  duty  of  rebuilding  the  premises.    Duckbr  v.  Del  Genoyesb.  575 

8. Construction  of  tDords  ejusdem  generis.]    The  covenant  must,  in 

respect  to  the  lessee's  duty  to  make  repairs,  be  construed  upon  the  principle 
that  where  words  of  general  description  arc  associated  with  words  of 
particular  description  the  general  words,  in  the  absence  of  anything  clearly 
manifesting  a  contrary  intent,  shall  be  limited  so  as  to  be  ^usdem  generis  with 
the  particmar  words.    Id, 

9. Construction  of  the  language  of  a  promise.]    If  the  language  of  a 

promise  may  be  understood  in  more  senses  than  one,  it  is  to  be  interpreted  in 
the  sense  in  which  the  promisor  had  reason  to  believe  that  it  was  under- 
stood.   Id. 
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10.  Statements  made  witlwut  knowledge  whetTier  they  a/re  true  or  not  J] 

"Where  a  pnrty,  for  the  purpose  of  inducing  another  to  contract  with  him, 
states,  on  his  personal  knowledge,  that  a  material  fact  does  or  does  not  exist, 
without  having  knowledge  whether  the  statement  is  true  or  false  and  with- 
out having  reasonable  grounds  to  believe  it  to  be  true,  he  is  liable  in  fraud, 
if  the  statement  is  relied  on  and  is  subsequently  found  to  be  false. 

Prahar  tj.  TousKY 507 

11.  Rule  of  caveat  emptor  amlied  to  a  leseee.]  The  lessee  of  real  prop- 
erty must  run  the  risk  of  its  condition,  unless  ho  has  an  express  agreement 
on  the  part  of  the  lessor  covering  that  subject.  The  tenant  hires  at  his  peril. 
A  rule  similar  to  that  of  caveat  emptor  applies  and  throws  on  the  lessee  the 
responsibility  of  examining  as  to  the  existence  of  defects  in  the  premises 
and  of  providing  against  their  ill  effects.     Id. 

12.  W7ien  a  tenant  may  meate  the  demised  premises  under  the  statute.'] 

Chapter  845  of  the  Laws  of  1860,  which  is  now  incorporated  in  the  Real 
Property  Law  (Laws  of  1896,  chap.  547,  §  197),  authorizing  a  tenant  to 
Tacate  the  demised  premises  under  certain  circumstances,  does  not  apply  to 
a  case  where  the  defect  on  account  of  which  the  tenant  vacates  the  premises 
existed  when  the  lease  was  made  and  no  fraud  or  misrepresentation  is  shown 
on  the  part  of  the  landlord,  or  when  it  results  from  the  neglect  of  the  tenant 
to  make  ordinary  repairs,  or  from  deterioration  due  to  the  ordinary  use  by 
the  tenant,    /i. 

13.  Fraudulent  representations  to  induce  a  tenant  to  rent  property  for  a 

printing  establishment  —  what  proof  does  not  establish  their  existence.^  A  ten- 
ant, who  hired  premises  for  use  as  a  printing  establishment,  removed  there- 
from prior  to  the  expiration  of  the  term  owing  to  the  fact  that  the  public 
authorities  of  the  city  in  which  the  leased  building  was  located  limited 
the  speed  of  the  printing  presses  upon  the  ground  that  the  vibration,  engen- 
dered when  the  presses  were  operated  at  full  speed,  endangered  the  buildmg. 

The  lessor  then  brought  an  action  against  the  lessee  to  recover  rent 
under  the  lease.  The  lessee  interposed  an  answer  alleging  that  he  was 
induced  to  enter  into  the  lease  by  the  fraudulent  representations  of  the 
lessor  to  him  that  the  building  was  adequate  for  the  use  to  which  he 
intended  to  devote  it. 

Held,  after  a  consideration  of  the  evidence  adduced  at  the  trial,  that  a 
verdict  rendered  against  the  lessor  on  the  issues  of  fraud  was  not  sup- 
ported by  the  evidence.    Id. 

14.  Breach  of  a  contract  to  repair,  causing  personal  i7\furies.]    An 

agreement  b}^  a  lessor  to  repair  the  demised  premises  creates  a  purely  con- 
tractual relation,  and  his  failure  to  perform  such  agreement  will  not  render 
him  liable  in  damages  for  personal  injuries  sustained  by  the  lessee's  wife  in 
consequence  of  such  failure.    Stblz  v.  Van  Dusen 858 

Negligence  —  liability  of  a  landlord  for  injuries  resulting  from  defects 

in  a  window  sash — duty  of  the  landlord  to  advise  the  tenant  thereof. 

Smith  v.  Donnbllt 569 

See  Negligencb. 

Negligence  —  injury  to  a  tenant  who  while  leaning  upon  a  rotten  rail- 
ing of  a  balcony  in  the  rear  of  a  tenement  house,  falls  into  the  yard. 

Clabke  v.  Welsh 898 

See  Negligence, 

Proof  required  of  a  claim  for  rent  against  a  decedent's  estate  where 

no  demand  thereior  was  made  against  him.    Genet  «.  Willock 588 

See  ExECUTOB  and  Administrator. 

LEASE: 

See  Landlord  and  Tenant. 

LEaACY: 

See  Will. 

LIBEL  —  Innuendoes  not  justified  by  the  publieation  do  not,  where  it  is  Ixbdous 
per  se,  take  the  case  from  the  jury.]  1.  Where  the  plaintiff  in  an  action  of 
libel,  by  innuendoes  or  allegations  of  that  nature,  has  attributed  meanings 
to  the  lUleged  libelous  publication  which  are  unsupported  by  its  language. 
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the  court  may,  nevertheless,  if  the  publication  is  libelous  per  se,  submit  the 
case  to  the  jury. 

If  the  tendency  of  a  written  or  published  article  is  to  disgrace,  or  bring 
into  ridicule  or  contempt,  the  person  concerning  whom  it  is  written  or  pub- 
lished, the  article  is  libelous  per  se,    Martin  f .  Press  Publishing  Co oSt 

2. What  article  as  to  the  poverty  of  a  eoUege  professor  brings  him  into 

ridicule  and  is  libelous  per  se.]  A  newspaper  article  read  as  follows:  "  Savant 
cannot  make  a  living.  Old  Oxford  Professor  and  family  in  sad  straits.  That 
the  battle  for  existence  is  not  won  by  brains  alone  is  illustrated  in  the  sad 
plight  of  Prof.  Alfred  Nolan  Martin,  at  Richmond  Park,  Staten  Island. 
A  man  of  extraordinary  attainments  in  classical  learning  and  once  a  pro- 
fessor in  Oxford  University,  he  is  now  in  sad  straits  because  his  education 
hampers  him  in  earning  a  living.  He  is  living  with  his  young  wife  and 
two  small  children  in  a  house  which  has  not  a  single  door  or  window 
inclosed.  He  is  too  poor  to  finish  his  dwelling  and  too  proud  to  ask  aid. 
His  neighbors  say  he  is  starving.  In  his  life  —  he  is  now  over  fifty  — 
Prof.  Martin  has  been,  besides  an  Oxford  professor,  a  sanitary  engineer,  a 
lecturer,  a  social  adjutator,  a  school  teacher  and  an  author.  Seven  yeara 
ago,  while  with  the  Staten  Island  Health  Department,  he  married  Miss 
Cooper,  of  Stapleton,  a  graduate  of  the  New  York  University  Law  School. 
Then  he  lost  his  place." 

Held,  that  the  article  exposed  the  peraon  referred  to  therein  to  public 
ridicule  and  tended  to  abridge  his  comfort  and  to  injuriously  alter  his  station 
in  society,  and  was,  consequently,  libelous  per  se.    Id. 

8. W7iere  it  refers  to  a  7u>tel  and  not  to  the  proprietor  a  complaint  must 

aUege  special  damages.]  A  newspaper  article  stating  that  a  hotel  was  fre- 
quented by  vicious  cnaracters;  that  it  had  a  bad  reputation;  that  an  unsuc- 
cessful attempt  had  been  made  to  close  it,  and  that  the  physician  who 
performed  an  autopsy  on  a  murdered  woman  believed  that  the  murderer 
would  be  found  in  such  hotel,  refers  to  the  hotel  and  not  to  the  hotel 
proprietor. 

Consequently,  the  complaint  in  an  action  of  libel  brought  against  the  pub- 
lisher of  such  article  by  the  hotel  proprietor  does  not  state  facts  sufi3cient  to 
constitute  a  cause  of  action  unless  it  alleges  special  damage. 

Maglio  v.  New  York  Herald  Co 546 

LICENSE  —  To  sell  liquor. 

See  Intoxicating  Liquor. 

ZilEK — Failure  of  a  party  furnishing  merchandise  to  file  a  mechanic's  lien 
—effect  of,  on  an  agreement  by  a  grantee  of  the  premises  to  pay  for  the  mer- 
chandise used  upon  the  premises.    Hurd  v.  Wing 6d 

See  Contract. 

LIMITATION  OF  ACTION  ^  Collateral  pledged  to  secure  a  noU  —  Statute 
of  Limitations.]  1.  Where  the  maker  of  a  note,  payable  in  four  months 
after  its  date,  as  collateral  security  for  the  payment  thereof,  deli  vera  to  the 
payee  a  certificate  of  stock  and  allows  such  certificate  to  remain  in  the  pos- 
session of  the  payee  for  more  than  ten  years  after  the  payment  of  the  note 
without  making  any  demand  for  the  return  of  such  certificate,  an  action  sub- 
sequently brought  by  the  maker  to  recover  possession  of  the  certificate  is 
barred  by  the  Statute  of  Limitations.    Brown  v.  Bronson 313 

2. It  is  not  from  the  date  of  a  demand  by  the  pledgor  for  the  collateral.] 

Such  a  case  does  not  come  within  the  second  exception  contained  in  section 
410  of  the  Code  of  Civil  Procedure,  which  provides:  '*  Where  a  right  exists 
but  a  demand  is  necessary  to  entitle  a  person  to  maintain  an  action,  the  time 
within  which  the  action  must  be  commenced  must  be  computed  from  the 
time  when  the  right  to  make  the  demand  is  complete;  except  in  one  of  the 
following  cases:  *  *  *  2.  Where  there  was  a  deposit  of  money,  not  to 
be  repaia  at  a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind,  at  a  fixed  time 
or  upon  a  fixed  contingency,  the  time  must  be  computed  from  the  demand." 
Id, 

Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socaee 

of  the  infant  owner  —  Statute  of  Limitations  governhig  an  action  by  tie 
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infant  to  disaffirm  it — she  need  not  wait  until  she  has  attained  her  majority 

to  disaffirm  it.    Cahill  v.  Seitz 105 

See  Guardian  and  Ward. 

Transfer  of  corporate  stock  to  be  used  for  a  specified  purpose  —  its 

use  for  another  purpose  Justifies  a  rescission  of  the  transaction —  Statute  of 
Limitations  applicable  —  it  runs  from  the  discovery  of  the  fraud.  ' 

Slapback  v,  Raymond 326 

See  Equity. 

Money  paid  upon  account  of  a  bill  consisting  of  a  number  of  items 

will,  in  the  absence  of  an  agreement  to  the  contrary,  be  applied  on  the  oldest 

items.    HuRD  v.  Wing 6^ 

See  Payment. 

Transfer  tax  —  refunding  of  money  by  the  State  Comptroller  —  when 

an  application  therefor  is  not  barred  by  the  Statute  of  Limitations  —  the 

Code  provisions  are  not  applicable.    Matter  op  Hoople 486 

See  Tax. 

A  deed  executed  bjr  one  of  two  executors  having  a  power  of  sale  is 

▼old  —  when  a  party  claiming^ under  such  a  deed  acquires  a  good  title  under 

the  Statute  of  Limitations.    Brown  v.  Doherty 190 

See  Deed. 

LldtTOB  SEIXING  —  Regulati&n  of. 
See  Intoxicating  Liquor. 

UatTOB  TAX  CEBTIFICATE: 

See  Intoxicating  Liquor. 

UatTOB  TAX  LAW: 

See  Intoxicating  Liquor. 

ZJB  PENDENS : 

See  Practice. 

LOAN —  Commission  of  a  real  estate  broker  for  procuring. 
See  Principal  and  Agent. 

IXyrTERY  —  Definition  of  the  term  ** lottery. **\  1.  The  term  "lottery,"  as 
defined  in  section  823  of  the  Penal  Code,  which  provides  "A  lottery  is  a 
scheme  for  the  distribution  of  property  by  chance  among  persons  who  have 
paid,  or  agreed  to  pay,  a  valuable  consideration  for  the  chance  whether  called 
a  lottery,  rafSe  or  gift  enterprise,  or  by  some  other  name,"  only  includes 
schemes  for  the  distribution  of  money  and  other  property  exclusively,  or 
practically  exclusively,  by  chance.    People  ex  rel.  Ellison  v.  Lavin  ....  293 

2.  A  distribution  of  money  and  cigars   to  constitute  a  lottery  must 

depend  exclusively  upon  chance."^  A  corporation,  for  the  purpose  of  advertising 
cigars,  in  the  sale  of  which  it  was  interested,  offered  to  distribute  a  sum  of 
money  and  a  quantity  of  cigars  among  "  The  persons  who  estimate  nearest  to 
the  number  of  cigars  on  which  $3.00  tax  per  thousand  is  paid  during  the 
month  of  November,  1903,  as  shown  by  the  total  sales  of  stamps  made  by 
the  United  States  Internal  Revenue  Department  during  November." 

The  competition  was  restricted  to  persons  sending  to  the  corporation  a 
certain  number  of  bands  taken  from  the  cigars  which  the  corporation  was 
advertising,  but  no  discrimination  in  the  price  of  such  cigars  was  made 
between  purchasers  thereof  who  participated  In  the  guessing  contest  and 
those  who  did  not. 

For  the  purpose  of  those  sending  estimates  the  corporation  published  the 
statistics  sho^ng  the  number  of  cigars  for  which  revenue  stamps  had  been 
issued  in  each  month  from  January,  1900,  to  November,  1902. 

Held,  that  the  corporation  was  not  engaged  in  conducting  a  lottery,  as  the 
distribution  of  the  monev  and  cigars  did  not  depend  exclusively  or  practi- 
cally exclusively  upon  chance.    Id. 

XANSIaATTOHTEB—  What  indictment  sufficiently  aUeges  the  causal  connec- 
tion between  the  death  and  theactof  the  accused — when  the  time  of  the  commis* 
Hon  of  the  crime  is  sufficiently  stated. 

See  PsoPLB  V,  MuBPH  t 888 


Digiti 


ized  by  Google 


666  INDEX. 

HASTEB  AND  SERVANT  —  Act  done  mthin  scope  of  employment,]  A 
master  may  be  held  liable  for  the  acts  of  his  servant  within  the  general  scope 
of  his  employment  while  about  the  master's  business,  even  though  the  serv- 
ant's acts  be  negligent,  wanton  or  willful. 

Reed  v.  New  York  &  Richmond  Gas  Co 458 

Bond  given  by  a  pharmacist  to  obtain  a  liquor  tax  certificate  —  sale 

by  the  pharmacist's  clerk  of  liquor  without  a  physician's  prescription  in  vio- 
lation of  his  master's  instructions  —  it  will  sustain  an  action  on  the  bond. 

CULLINAN  «.  BUKKARD 81 

See  Intoxicating  Liquor. 

Mount  Vernon  —  employment  of  men  to  aid  in  the  construction  of  a 

sewage  disposal  plant  —  they  must  be  existing  employees  of  the  commis- 

Bioner  of  public  works.    Drumhellbr  i>.  Oitt  of  Mount  Vernon 596 

See  Municipal  Corporation. 

Injury  of  a  servant  through  negligence. 

See  Negligence. 

MECHANIC'S  LIEN : 

See  Lies. 

MEMOBANDTTM  —  In  teriting  required  by  StaXute  of  Frauds. 
See  Statute  op  Frauds. 

UI8J0INDEB —  Action  by  the  holder  of  a  certificate  issued  by  an  in^uranc^ 
association^  on  behalf  of  hersdf  and  parties  similarly  situated,  to  establish  her 
claim,  to  compel  the  directors  of  tlie  association  to  account  for  moneys  which  they 
had  misappropriated,  and  to  procure  the  removal  of  the  receiver  of  the  assoda- 
turn  and  t?ie  appointment  of  a  new  receiver  —  when  the  complaint  states  but  one 
cause  of  action^  1.  The  complaint  in  an  action  brought  by  a  creditor  of 
the  United  States  Mutual  Accident  Association  of  the  city  of  New  York  on 
her  own  behalf  and  on  behalf  of  all  others  similarly  situated,  alleged  that  the 
association  was  indebted  to  her  in  the  sum  of  110,000  upon  a  membership 
certificate  issued  by  it;  that  certain  defendants,  who  were  directors  of  the 
association,  had,  in  violation  of  the  duties  which  they  owed  to  the  plaintiff 
and  to  others,  wasted,  misappropriated  and  converted  to  their  own  use  the 
funds  and  property  of  the  association  which  came  into  their  hands  as  direct- 
ors; that,  by  reason  of  such  misconduct,  the  association  became  insolvent, 
and  that  the  defendant  Gray  had  been  appointed  receiver  thereof. 

The  complaint  further  alleged  that  Gra}r,  as  such  receiver,  had  been 
guilty  of  extravagance,  negligence,  inattention,  ineflSciencjr  and  disregard 
of  his  duties,  and  that  he  had  refused  to  bring  an  action  against  the  derelict 
directors;  that  his  conduct  had  been  such  as  to  indicate  that  he  was  an 
improper  person  to  bring  such  an  action,  even  if  he  were  willing  to  do  so, 
and  that  there  were  many  other  persons  and  creditors  in  the  same  situation 
as  the  plaintiff  who  might  be  in  a  position  to  join  with  her  in  the  prosecu- 
tion of  the  action. 

The  plaintiff  demanded  judgment  that  the  existence  and  amount  of  her 
claim  be  established;  that  the  defendant  directors  be  compelled  to  account 
for  their  conduct  and  misconduct  and  to  pay  over  to  a  receiver  whatever 
money  the  court  should  adjudge  that  they  had  misappropriated;  that  Qraj 
should  be  removed  from  his  position  as  receiver  and  some  other  proper  per- 
son appointed  in  his  place  and  that  he  might  be  held  personally  liable  in  cer- 
tain contingencies. 

Held,  that  the  complaint  did  not  state  more  than  one  cause  of  action. 

That  allegations  of  the  complaint  that  the  defendant  directors  owed 
certain  duties  to  the  holder  of  the  membership  certificate  in  the  way  of 
retaining  and  investing  various  moneys  while  superfluous,  and  an  allegation 
that  the  defendant  Gray  had  been  guilty  of  extravagance,  etc.,  and  a  prayer 
for  relief  asking  that  the  defendant  Gray  be  held  personally  liable  in  certain 
contingencies  while  seeking  relief  that  would  not  be  granted  in  this  action, 
did  not  constitute,  in  either  case,  a  separate  cause  of  action. 

Powell  v.  Hinkley 188 

2.  Joinder  of  causes  of  action — a  cause  of  action  under  section  81  of  the 

Stock  Corporation  Law  and  one  at  common  law  for  a  false  report  by  the  treae- 
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tir&r  of  a  corporation  may  be  joined."]  The  complaint  in  an  action  to  recover 
damages  resulting  from  the  purchase  by  the  plaintiff  of  stock  in  a  corpora- 
tion upon  the  fait]^  of  a  false  report  made  and  issued  by  the  defendant,  the 
treasurer  of  the  corporation,  alleged  a  cause  of  action  under  section  31  of 
the  Stock  Corporation  Law,  and  also  a  cause  of  action  at  common  law. 
The  common-law  cause  of  action  was  based  upon  the  same  allegations  as  the 
statutory  cause  of  action,  supplemented  by  further  allegations  of  misrep- 
resentation and  allegations  stating  the  scienter  of  the  defendant.  The 
amount  of  damages  demanded  in  each  cause  of  action  was  identical. 

Held,  that  the  common-law  and  the  statutory  cause  of  action  were  each 
for  an  injury  to  personal  property  and  might  properly  be  joined  in  the  same 
complaint  under  subdivision  6  of  section  484  of  the  Code  of  Civil  Procedure; 

That  the  two  causes  of  action  were  not  inconsistent. 

Hutchinson  v.  Young 407 

MISBEPBESENTATION : 

See  False  Reprbsbntation. 

MISTAKE  —  Remedy  to  correct. 
See  Equity. 

MOKOPOIiY — A  contract  tohich  contains  no  provieion  as  to  maintaining 
rates  or  preventing  competition,  and  does  not  fix  prices  nor  confine  dealings  to  a 
combination  of  persons,  does  not  violate  the  United  Slates  statutes  relating  to 
monopolies. 

See  Ceballos  v.  Munbon  Steamshif  Line 693 

MOSTQAQE  —  Motion  by  a  purcJiaser  to  be  relieved  from  a  purchase  at  a 
mortgage  foreclosure  sale  —  what  deed  is  not  an  exercise  of  a  power  of  sale — a 
deed  and  declarations  made  by  a  widow  and  children,  insufficient  where  there 
are  contingent  remainders.]  Upon  a  motion  by  the  purchaser  at  a  mortgage 
foreclosure  sale  to  be  relieved  from  his  purchase,  it  appeared  that  the  property 
was  conveyed  by  deed  to  Cornelius  C.Toillon  and  Richard  Poillon  as  tenants 
in  common;  that  Cornelius  C.  Poillon  died,  leaving  surviving  him  a  widow 
and  five  children;  that,  by  the  terms  of  his  will,  he  directed  his  executors  to 
divide  his  estate  into  three  equal  shares,  to  pay  to  the  widow  during  life  in 
lieu  of  dower  the  income  of  one  of  the  shares,  the  principal  of  such  share 
beinf  devised  and  bequeathed  upon  her  death  to  his  children,  to  be  divided 
equally  among  them,  'Hhe  issue  of  any  deceased  child  or  children  to  take 
the  share  which  his,  her  or  their  parent  would  have  been  entitled  to  if  liv- 
ing; "  that  the  will  also  empower^  the  testator's  executors  to  sell  his  real 
and  i)ersonal  estate,  **  either  for  cash  or  part  on  bond  and  mortgage,  as  they 
may  in  their  discretion  deem  advisable." 

It  further  appeared  that  after  the  testator's  death  his  widow  and  sur- 
viving children  and  his  executors  executed  to  the  said  Richard  Poillon  a 
deed  which  recited,  "  whereas  the  said  Cornelius  Poillon  (lately  deceased) 
and  the  said  Richard  Poillon  party  hereto  of  the  fourth  part  were  here- 
tofore in  the  lifetime  of  the  saia  Cornelius  seized  as  tenants  in  common  of  the 
real  estate  hereinafter  described  with  other  property  and  the  parties  hereto 
fuive  arraTiged  a  division  of  all  said  real  estate  held  in  common  wherebv 
the  property  hereinafter  described  belonged  to  the  said  party  of  the  fourth 
part  and  the  said  party  of  the  first  part  accepts  the  provision  made  for  her 
by  the  will  of  said  Cornelius  Poillon,  deceased,  in  lieu  of  her  dower  in  his 
real  estate,'*  and  which,  in  consideration  of  the  conveyance  b^  Richard  Poillon 
to  the  sons  of  the  said  Cornelius  C.  Poillon  of  the  shares  in  the  real  estate 
which  had  been  set  off  to  them  in  the  division,  granted  and  conveyed  to 
Richard  Poillon  the  premises  in  question. 

In  answer  to  the  purchaser's  motion,  one  of  the  executors  of  Cornelius  C. 
Poillon  alleged  that  the  property  in  question  was  partnership  property 
belonging  to  a  copartnership  consisting  of  Cornelius  C.  Poillon  and  Richard 
Poillon.  having  been  purchased  with  partnership  funds  and  should  be  treated 
as  personal  prop)erty. 

The  court  having  granted  the  purchaser's  motion,  formal  declarations  to 
the  effect  that  the  property  was  partnership  property  were  executed, 
acknowledged  and  recorded  by  the  surviving  executor  of  Richard  Poillon 
and  by  the  widow,  executors  and  surviving  children  of  Cornelius  C.  Poillon. 


Digiti 


ized  by  Google 


668  INDEX. 

M0B,TQAOB^  Continued.  paqb. 

A  motion  was  then  made  to  vacate  the  order  relieving  the  purchaser  from 
his  purchase. 

Held,  that  the  deed  to  Richard  Poillon  could  not  be  regarded  as  an  exer- 
else  of  the  power  of  sale  conferred  on  the  executors  of  Cornelius  C.  Poillon; 

That  such  deed  was  not  sufficient  to  pass  the  title  vested  in  the  heirs  of 
€k>rnelius  C.  Poillon,  as  it  did  not  and  could  not  dispose  of  the  interest 
passing,  upon  the  widow's  death,  to  the  issue  of  deceased  children  of  the 
testator; 

That,  even  if  the  shares  passiog  to  the  testator's  children  were  vested,  they 
were  subject  to  be  divested  in  favor  of  their  issue  by  their  death  prior  to 
that  of  the  widow; 

That,  assuming  that  the  declarations  that  the  property  in  question  was 
partnership  property  were  sufficient  to  effect  a  conversion  of  such  property 
into  personalty,  an  adjudication  to  that  effect  would  not  be  binding  upon  a 
future  claimant  under  the  will  of  the  said  Cornelius  C.  Poillon.  and  that  a 
purchaser  of  the  premises  would  be  compelled  to  resort  to  parol  proof  if  his 
title  was  attacked  by  such  a  claimant; 

That,  consequently,  the  motion  to  vacate  the  order  relieving  the  purchaser 
from  his  purchase  should  have  been  denied.    Huber  «.  Case 479 

Deed  absolute  in  form  executed  as  security  for  a  debt  —  agreement 

by  the  grantee  to  reconvey  the  land  within  one  year  on  repayment  of  the 
debt  —  execution  by  the  grantor  to  the  grantee  of  a  general  release  —  the 
grantor  cannot  subsequently  maintain  an  action  to  redeem  the  premises  — 
such  a  conveyance  is  not  invariably  a  mortgage  —  the  parties  may  agree  that 
if  the  debt  is  not  repaid  within  the  specified  time  the  grantee's  title  shall 

become  absolute.    Luesenhop  v.  Einsfeld 68 

See  Yen  DOR  and  Purchaser. 

Agreement  by  a  second  morts^agee  to  bid  in  the  mortgaged  property 

for  the  benefit  of  the  mortgagor  at  a  foreclosure  sale  under  the  first  mortgage 
— it  does  not  impose  an  obligation  to  complete  the  sale  by  paying  the  amount 
of  the  bid  and  to  hold  the  title  for  the  mortgagor's  benefit  —  its  effect  on  a 
second  sale  —  effect  of  letters  written  between  the  parties  —  no  confidential 

relation  creating  a  trust  ex  maleficio.    Mackall  o.  Oloott 282 

See  Contract. 

Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socage 

of  the  infant  owner  —  it  is  voidable  by  the  infant  —  she  need  not  wait  until 
she  has  attained  her  majority  to  disaffirm  it  —  Statute  of  Limitations  —  hana 
fide  purchasers  from  the  guardian  in  socage  are  protected  —  notice  to  such 
purchasers —  facts  appearing  in  the  judgment  roll  in  the  foreclosure  action 

—  purchaser's  duty  as  to  the  examination  of  title.    Cahill  «.  Settz 105 

See  Guardian  and  Ward. 

Money  given  to  the  secretary  of  an  investment  company  for  a  mort- 
gage—  liability  of  the  companv  where  the  mortgage  proves  to  be  a  forgery 

—  the  fact  that  the  secretary  has  acted  as  attorney  for  the  lender  in  other 
matters  does  not  relieve  the  company  —  plea  of  ultra  viree  by  the  company  — 
company  not  discharged  because  the  mortgage  was  given  by  a  third  person. 

Ring  v.  Long  Island  Real  Estate  Exchange 442 

See  Principal  and  Agent. 

Will  directing  the  executors  thereof  to  pay  a  mortgage  upon  property 

in  which  the  testator's  son  has  a  life  estate  —  purchase  of  the  propertv  by  the 
executors  upon  a  foreclosure  of  the  mortgage  —  when  they  acquired  a  good 
title  as  against  judgment  creditors  of  the  son  who  were  parties  to  the  lore- 

closure  action.    Marshall  v.  United  States  Trust  Co 252 

See  Executor  and  Administrator. 

Fire  insurance  policy  containing  a  mortgagee  clause  —  the  mortgagee's 

right  to  recover  is  dependent  upon  that  of  the  insured  —  the  mortgagee  is  a 
necessary  party  to  an  action  brought  by  the  insured  upon  the  policy  —  Juris- 
diction, where  the  mortgagee  is  a  non-resident. 

Lewis  v.  Guardlan  Assurance  Co.  (Ltd.) 157 

See  Insurance. 

Satisfaction  of  a  mortgage,  under  an  agreement  by  the  debtor  to  pay 

the  debt  —  action  by  an  assignee  of  the  original  creditor  to  recover  an  unpaid 
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1x118006  —  when  it  is  based  on  the  promise  and  not  on  the  bond  — if  on  the 
bond  the  obligee  is  a  necessary  party.    Holmes  v.  Elt 390 

See  FliBADENG. 

— ^  Obligation  of  a  reorganization  committee  for  a  failure  to  file  the  plan 
of  reorganization  prior  to  a  mortgage  foreclosure  sale,  considered. 

Iin>u8TRiAL  &  General  Trust  (Ltd.)  v.  Tod 263 

See  Corporation. 

Bond  and  mortgage  —  title  thereto  may  be  transferred   by  mere 

delivery.    Mahnken  Co.  v,  Pelletreau.  420 

See  Bond. 

KOnOK  AND  OBiDBB,  —  Attachment -^  affidavit  on  information  and 
belitf  that  defendant  had  made  no  desiffnation  of  a  person  on  whom  service  could 
be  made — sustained  hy  an  informal  county  cXerks  certificate — failure  of  a 
foarrant  to  ncite  the  grounds  thereof 

See  Ennis  v.  Untermtbr 876 

Order  of  arrest  —  when  the  moving  papers  fail  to  show  personal  knowl- 
edge by  the  affiant  of  the  fact  that  aUeged  false  representations  were  made  by  the 
drfendant  to  a  commercial  agency. 

See  Price  v.  Levy 274 

Pleading — an  answer  required  to  state  definitely  whether  a  contract  set 

up  in  the  complaint  is  admitted  or  denied —  time'  to  move  Jor  such  relief  where 
the  answer  is  served  by  mail. 

See  BoRSUK  v.  Blauner 806 

Elimination  of  a  party  before  trial  —  not  granted  to  enable  a  plaintiff 

to  learn  whether  he  has  a  cause  of  action  —  knowledge  of  tlie  matter  by  other 
witnesses. 

See  Knight  v.  Morobnroth 424 

Motion  that  a  question  of  fact  be  submitted  to  the  jury  —  it  is  seasonable 

when  made  after  the  direction  of  a  verdict. 

See  Eldredge  «.  Mathews 856 

Stay,  because  of  the  non-payment  of  costs  —  a  copy  of  the  order  imposing 

the  costs  must  be  first  t^erved. 

See  Sire  v.  Bhubert 824 

See  Practice. 

m.  VJ&aKOK — Employment  of  men  to  aid  in  the  construction  of  a  sewage 
disposal  plant  —  they  mutt  be  existing  employees  of  the  commissioner  of  public 
works. 

See  Druhheller  v.  Citt  of  Mount  Vernon 596 

IfUNIOIPAL  COBPOBATIOK  —  City  of  New  York  —  it  is  not  liable  upon 
certificates  cf  indebtedness  issued  by  the  Plushing  avenue  improTJtment  commis- 
sion.] 1.  The  act  (Laws  of  1878,  chap.  410,  as  amd.  by  Laws  of  1880,  chap. 
818;  Laws  of  1881,  chap.  826;  Laws  of  1884,  chap.  800)  for  the  improvement 
of  Flushing  avenue,  located  within  the  corporate  limits  of  Long  Island  City, 
which  is  now  a  part  of  the  present  city  of  New  York,  committed  the  per- 
formance of  the  work  to  certain  persons  designated  therein,  who  were  styled 
"  the  Flushing  Avenue  Improvement  Commissioners." 

The  act  provided  that  the  cost  of  the  improvement  should,  in  the  first 
Instance,  be  met  by  certificates  of  indebtedness  signed  by  the  commissioners 
and  countersigned  by  the  treasurer  and  receiver  oi  taxes  of  Long  Island  City 
that  such  certificates  of  indebtedness  should  be  paid  out  of  assessments  on 
the  property  benefited,  which  the  commissioners  were  authorized  to  levy; 
that  the  assessments,  which  were  made  a  lien  upon  the  property  assessed, 
should  be  paid  to  the  treasurer  and  receiver  of  taxes  of  Long  Island  City; 
that  if  any  assessment  should  remain  unpaid  for  a  period  of  eight  years, 
the  treasurer  and  receiver  of  taxes  of  Long  Island  City,  *'  or  such  other  offl- 
oers  as  shall  then  be  authorized  by  law  to  sell  lands  situate  in  said  city  for 
non-payment  of  city  taxes/'  should  sell  the  property  assessed  in  the  same 
manner  as  though  the  sale  were  for  unpaid  city  taxes;  that  the  treasurer 
and  reoetver  of  taxes  of  Long  Island  City  should  keep  all  moneys  received 
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by  him  on  account  of  the  assessments  in  a  separate  fund,  and  should  use 
such  funds  for  the  sole  purpose  of  paving  the  certificates  of  indebtedness; 
that  he  should  be  liable  upon  his  offldaf  bond  for  the  faithful  discharge  of 
the  duties  imposed  upon  him  by  the  act;  that  if  there  should  be  any  excess 
to  the  credit  of  the  improvement  fund  after  the  payment  of  the  certificates 
of  indebtedness,  it  should  be  paid  into  the  city  treasury  and  applied  in  reduc- 
tion of  the  city  taxes  levied  upon  the  property  assessed. 

The  statute  contained  no  provision  which,  in  express  terms,  made  Lone 
Island  City  liable  for  the  payment  of  the  certificates  of  indebtedness  issued 
thereunder. 

Held,  that  the  improvement  commission  was  not  a  duly  authorized  board 
of  Long  Island  City;  that  no  duty  was  imposed  upon  the  city  with  respect 
to  the  improvement,  and  that  it  was  not  liable  upon  the  certificates  of 
indebtedness  issued  by  the  commissioners; 

That,  consequently,  the  city  of  New  York  was  not  liable  upon  such  cer- 
tificates under  section  4  of  the  Greater  New  York  charter  (Laws  of  1897, 
chap.  878),  which  provides  that  "all  valid  and  lawful  charges  and  liabilities 
now  existing  against  any  of  the  municipal  or  public  corporations,  or  paits 
thereof,  which  by  this  act  are  made  part  of  the  corporation  of  The  City 
of  New  York,"  should  be  paid  by  such  city; 

That  the  duties  imposed  by  the  act  upon  any  officer  of  Long  Island  City 
were  not  imposed  upon  him  in  his  capacity  as  an  officer  of  the  city,  but  as  a 
person  designated  in  the  act  to  perform  the  duties  prescribed  therein. 

East  Rivku  Nat.  Bank  v.  City  of  New  York 24S 

2.  Removal  of  tJie  water  reguirar  of  Brooklyn  —  he  is  not  the  **  head 

cf  a  bureau."]  The  water  registrar  for  the  borough  of  Brooklyn  in  the 
department  of  water  supply,  gas  and  electricity  of  the  city  of  New  York 
is  not  the  *'head  of  a  bureau"  within  the  meaning  of  section  1543  of  the 
charter  of  the  city  of  New  York  (Laws  of  1807,  chap.  878,  as  amd.  by  Laws 
of  1901,  chap.  466),  which  provides:  "But  no  regular  clerk  or  head  of  a 
bureau,  or  person  holding  a  position  in  the  classified  municipal  civil  service 
subject  to  competitive  examination,  shall  be  removed  until  he  has  been 
allowed  an  opportunity  of  making  an  explanation." 

The  position  of  "water  registrar"  created  by  section  2  of  title  15  of  the 
charter  of  the  former  city  of  Brooklyn  (Laws  of  1888,  chap.  583),  which 
organized  a  "  bureau  for  the  collection  of  the  revenue  arising  from  the  sale 
and  use  of  water,  the  chief  officer  of  which  shall  be  called  the  *.  water  re^s- 
trar,' "  was  completely  abolished  on  January  1,  1898,  by  virtue  of  section 
1615  of  the  Greater  New  York  charter. 

In  view  of  the  provision  of  section  458  of  the  charter  of  1897,  authoriz- 
ing the  commissioner  of  the  department  of  water  supply  to  organize  such 
bureaus  as  he  should  from  time  to  time  deem  necessary  to  the  proper  dis- 
charge of  the  duties  of  his  department,  and  directing  that  he  locate  a  branch 
of  each  of  the  bureaus  so  organized  in  the  public  hall  or  building  of  the 
borough  of  Brooklyn  for  the  discharge  of  all  the  duties  of  the  department 
devolving  upon  such  bureau  or  bureaus,  so  far  as  such  duties  appertain  to 
the  borough  of  Brooklyn,  and  of  the  fact  that  the  commissioner  of  water 
supply  of  the  city  of  New  York,  pursuant  to  such  authority,  organized  two 
bureaus,  viz.,  the  bureau  of  civil  engineers  and  the  bureau  for  the  collection 
of  revenue  derived  from  the  sale  and  use  of  water  in  the  city  of  New 
York,  the  chief  officer  of  which  latter  bureau  he  directed  should  be  known 
as  water  registrar,  and  of  the  further  fact  that  the  commissioner  directed  that 
a  branch  office  of  the  latter  bureau  should  be  maintained  in  the  municipal 
building  of  the  borough  of  Brooklyn,  it  cannot  be  said  that  the  chief  officer 
of  the  Brooklyn  branch  was  the  "  head  of  a  bureau"  within  the  meaning  of 
section  1543  of  the  charter.    People  ex  iiel.  Easthoitd  v.  Oaklet 535 

3. Mount  Vernon —  employment  of  men  to  aid  in  the  eoneiruction  of  a 

eeiDoge  disposal  plant  —  th^  must  be  existing  employees  of  the  commissioner  of 
puldic  tooi*ks.]  Section  122  of  the  charter  of  the  city  of  Mount  Vernon  (Laws 
of  1892,  chap.  182)  provides:  "  The  said  commissioner  of  public  works  shall 
have  the  power  to  employ  such  men  as  may  be  required  to  perform  any  pub- 
lic work  not  done  by  contract  and  to  discharge  them,  the  number  to  be 
employed  at  any  one  time  to  be  subject  to  the  direction  and  control  of  the 
common  council." 
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The  commoD  council  of  the  city  passed  a  resolution  relative  to  a  sewage 
disposal  plant,  and  the  employment  of  Snow  and  Barber,  sanitary  engineers, 
to  design  and  supervise  the  construction  thereof,  which  provided,  among 
other  things,  as  follows:  *'  The  said  city  to  co-operate  with  the  said  Snow 
and  Barber  by  furnishing  such  data  and  requisite  assistance  from  the  Depart- 
ment of  PabUc  Works  and  Citv  Engineer  and  other  city  departments  as  the 
said  engineers  may  call  for,  the  services  of  the  Corporation  Counsel,  and 
Buch  labor  and  material  and  tools  as  may  be  needed  in  digging  test-pits  and 
other  work  where  ordinary  labor  and  tools  are  required." 

Snow  and  Barber  havmg  made  requisition  upon  the  commissioner  of 
public  works  for  engineering  assistants,  one  Drumheller,  an  emplo^'ee  of  the 
commissioner,  with  the  latter's  knowledge,  furnished  such  assistants  at 
a  cos*  of  $765  from  his  private  office  force,  and  not  from  his  assistants 
in  the  city's  employment. 

Hdd,  that  Drumheller  was  not  entitled  to  recover  such  sum  from  the  city; 

That  the  resolution  of  the  common  council  contemplated  that  the  engi- 
neering assistance  was  to  be  furnished  from  the  existing  employees  of  the 
commissioner  of  public  works; 

That  the  fact  that  the  engineering  force  was  insufficient,  owing  to  the 
pressure  of  other  public  work,  did  not  justify  the  assumption  of  power  to 
employ  additional  assistants.    Drumheller  v.  Citt  of  Mount  Verkon.  . .  596 

4. New  York  Municijml  Court  —  a  demand  for  a  jury  trial  by  the 

defendant  after  hie  default  has  been  opened,  Tield  to  be  sufficient.'^  In  an  action 
brought  by  an  attorney  and  counselor  at  law  in  the  Municipal  Court  of 
the  city  of  New  York  to  recover  the  value  of  professional  services  rendered 
by  him  to  the  defendant,  the  latter  suffered  judgment  to  be  taken  aeainst 
him  by  default.  Thereafter  the  default  was  opened  upon  the  condition, 
among  others,  that  an  answer  should  be  filed  on  or  before  l^ovember  0,  1908. 
When  this  direction  was  made,  the  counsel  for  the  defendant  asked  for  a 
jury  trial  and  offered  to  pay  the  clerk  for  a  venire.  The  application  was 
denied  by  the  court. 

The  defendant  filed  his  answer  on  November  6,  1908,  and  renewed  his 
motion  for  a  jury  trial  and  his  tender,  but  the  application  was  again  denied. 

Held,  that  under  section  231  of  the  New  York  Municipal  Court  Act 
(Laws  of  1902,  chap.  580),  which  provides,  ''At  any  time  when  an  issue  of 
fact  is  joined,  either  party  may  demand  a  trial  by  jury,  and  unless  so 
demanded  at  the  joining  of  issue,  a  jury  trial  is  waived,"  the  defendant's 
application  for  a  jury  trial  should  have  been  granted; 

That  the  provision  of  section  145  of  the  Municipal  Court  Act,  that  issue 
in  certain  cases  must  be  joined  on  the  return  day  of  the  summons,  except  as 
otherwise  specially  prescribed  in  the  statute,  did  not  necessitate  a  holding 
that  issue  was  joined  in  the  case  at  bar  when  the  defendant's  default  was 
taken; 

That  the  opening  of  the  default  left  the  parties  tc  the  action  in  exactly 
the  same  position  which  they  occupied  before  the  return  day  of  the  sum- 
mons, except  in  so  far  as  the  order  opening  the  default  imposed  conditions 
upon  the  defendant.    Levy  «.  Roossin 387 

5. Commieeion  to  open  a  village  street — report  which  includes  in  tJie 

expenses  thereof  an  item  of  ^^00  for  grading  —  it  will  be  vacated,  not  sent  back  for 
eorreetion  —  right  of  property  owners  to  ^eetA  The  village  of  Port  Chester, 
acting  under  title  6  of  its  charter  (Laws  of  1868,  chap.  818),  procured  the 
appointment  by  the  County  Court  of  a  commission  to  open  and  extend  a 
street.  The  village  authorities,  however,  included  in  their  expenditures  not 
only  the  sum  necessary  to  secure  the  land  and  open  the  street,  but  $900 
for  grading  the  same.  The  commissioners  made  a  report  in  which  they 
attempted  to  assess  the  total  expense  upon  the  property  benefited,  although 
the  charter  (Tit.  5,  §§  23,  24)  required  that  assessments  for  grading  should 
be  made  by  commissioners  appointed  by  the  village  board  of  trustees. 

Esld,  that  the  report  and  assessment  of  the  conunissioners  were  properly 
vacated; 

That,  as  the  error  in  the  proceedings  went  to  the  jurisdiction  of  the  com- 
missioners, it  would  be  useless  to  send  the  report  back  for  correction; 

That  the  property  owners  affected  by  the  proceedings  had  a  right  to  insist 
that  the  statutory  provisions  intended  for  their  security  should  be  observed. 
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DotwitbstaudiDff  the  fact  that  tliej  might  have  suffered  no  harm  from  the 
failure  of  the  vulage  authorities  to  comply  with  them. 

Matter  of  Locust  Aybnub 416 

6.  WniU  Plains  Water  Act  —  the  control  of  the  toater  tystem  i»  given 

to  the  water  commimoners  —  not  to  the  village  tntstees  —  the  dxUy  of  the  latter 
i$  confined  to  providing  money  for  its  maintenance.]  Under  the  White  Plains 
Water  Act  (Laws  of  1896,  chap.  769)  the  control  and  management  of  the 
water  system  is  not  within  the  control  of  the  village  board  of  trustees;  the 
sole  duty  of  the  latter  body  is  to  provide  the  necessary  funds. 

Where  the  board  of  water  commissioners  certify  to  the  board  of  trustees 
that  certain  sums  of  money  are  necessary  for  the  extension  or  maintenance 
of  the  water  system,  it  is  the  duty  of  the  board  of  trustees  to  provide  such 
sum. 

The  board  of  trustees  has  no  power  to  require  the  board  of  water  commis- 
sioners to  state  how  they  have  expended  the  money  which  came  into  their 
possession,  or  to  determme  the  necessity  of  purchasing  property  which  the 
board  of  water  commissioners  contemplate  purchasing. 

People  ex  rel.  Husted  v.  Board  of  Trustees 509 

7.  Auth^ority  of  the  court  over  public  officers.]     In  the  absence  of  a 

direct  and  sustained  charge  of  illegality,  or  a  direct  and  sustained  charge 
of  fraud,  the  court  has  no  authority  to  interfere  with  public  officers  in  the 
discharge  of  their  duties.     Id. 

8.  New  York  city  —  charge  for  the  use  of  a  wharf  for  the  first  twenty- 

four  hours.]  Section  862  of  the  revised  Greater  New  York  charter  (Laws  of 
1901,  chap.  466),  which  provides:  ''It  shall  be  lawful  for  the  owners  or 
lessees  of  any  pier,  wharf,  or  bulkhead  within  The  City  of  New  York,  to 
charge  and  collect  the  sum  of  five  cents  per  ton  on  all  goods,  merchandise 
and  materials  remaining  on  the  pier,  wharf  or  bulkhead  owned  or  leased  by 
him,  for  every  day  after  the  expiration  of  twenty-four  hours  from  the  time 
such  goods,  merchandise  and  materials  shall  have  been  left  or  deposited  on 
such  pier,  wharf  or  bulkhead,  and  the  same  shall  be  a  lien  thereon."  does  not 
prevent  wharfingers  from  entering  into  special  contracts  for  the  use  of  their 
wharves  for  the  first  twenty-four  nours. 

International  Hide  Co.  v.  N.  Y.  Dock  Co 588 

9. Implied  contract.]    If  no  special  contract  is  made,  the  wharfinger 

is  entitled  to  recover  upon  an  implied  contract  the  reasonable  value  of  the 
use  of  his  wharf  during  such  first  twenty-four  hours.    Id. 

10.  Patented  article  —  action  of  New  York  city  in  inviting  proposals 

tfierefor  —  w?ien  **a  fair  and  reasonMe  opportunity  for  competition  "  is  not 
afforded.]  The  action  of  the  authorities  of  the  city  of  New  York,  when  invit- 
ing bids  for  the  furnishing  of  water  meters  for  the  use  of  that  city,  in  limit- 
ing them  to  a  certain  type  and  size  of  meter  in  such  a  manner  as  to  call  for 
bids  only  upon  a  patented  meter,  under  conditions  calculated  to  practically 
exclude  competition,  constitutes  a  violation  of  section  1554  of  the  revised  New 
York  charter  (Laws  of  1901,  chap.  466)  which  provides  that  "no  patented 
article  shall  be  advertised  for,  contracted  for  or  purchased,  except  under 
such  circumstances  that  there  can  be  a  fair  and  reasonable  opportunity  for 
competition,  the  conditions  to  secure  which  shall  be  prescribed  by  the  board 

of  estimate  and  apportionment."    Kay  v.  Monroe 484 

11.  Injunction  by  a  taxpayer.]    A  taxpayer,  who  brings  an  action  to 

restrain  the  city  authorities  from  carrying  out  a  contract  entered  into  pur- 
suant to  such  bids,  is  entitled  to  an  injunction  pendente  lite.    Id. 

12. Appeal  from  the  City  Court  of  Yonkers  to  the  AppdUUe  Division  — 

interest  on  tfie  amount  claimed,  considered.]  Under  section  1  of  title  9  of 
chapter  416  of  the  Laws  of  1893,  which  provides  that  appeals  from  the 
City  Court  of  Yonkers  shall  not  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  unless  the  action  is  brought  to  recover  $100  or  more,  the 
Appellate  Division  has  jurisdiction  of  an  appeal  from  an  order  made  in  an 
action  brought  in  the  City  Court  of  Yonkers  to  recover  the  sum  of  $99 
with  interest,  where,  at  the  time  the  complaint  was  verified,  such  interest 
would  raise  the  amount  which  the  plaintiff  sougot  to  recover  to  a  sum 
n  excess  of  $100.    Richardson  &  Botnton  Co.  9.  Bcqiff 866 
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13. New  Tork  police — trial  before  a  de/prUy  police  eommieeioner,  w?u>, 

mihout  deciding  upon  the  guilt  of  the  accused,  reports  the  evidence  to  tlie  com- 
missioner ]  A  deputy  police  commissioner  of  the  city  of  New  York  may 
not  conduct  the  trial  oi  a  member  of  the  police  force  upon  charges  prefer- 
red against  the  latter  and  thereafter  report  the  evidence  to  the  police  com- 
missioner without  determining  the  guilt  or  innocence  of  the  accused  mem- 
ber, or  makinfi"  any  recommendation  in  respect  thereto,  and  leave  to  the 
Solice  commissioner  the  duty  of  passing  upon  the  sufficiency  of  the  evi- 
once  in  the  absence  of  the  accused  officer,  and  without  notice  to  him  or 
giving  him  an  opportunity  to  be  beard. 

Pboplb  ex  kbl.  Hoffmann  v,  Partbidge 473 

14. An  adjudication  by  the  commissianer  is  void.']    In  such  a  case  the 

act  of  the  police  commissioner  in  adjudging  the  accused  member  guilty  and 
dismissing  him  from  the  force  is  void.    Id, 

15. Power  of  a  municipality  over  its  streets.}  A  municipal  corpora- 
tion holds  its  public  streets  and  places  in  trust  for  the  public,  and  the  power 
to  regulate  their  use  is  vested  in  the  Legislature  absolutely.  It  may  delegate 
that  power  to  the  municipal  corporation,  but  any  act  by  the  corporation, 
not  within  the  strict  or  implied  terms  of  its  chartered  powers,  is  invalid. 

Matteb  of  Rhinehabt  V,  Redfield 410 

16.  It  is  an  agency  of  the  State.]    A  municipal  corporation,  in  the 

machinery  of  the  State,  is  a  mere  agency.  It  possesses  no  inherent  and 
independent  authority  to  create  rights  in  others,  which  affect  the  public.  Id. 

17. Notice  of  t?ie  limitations  on  its  poioers.]    Parties  dealing  with 

municipal  corporations  are  bound  to  take  notice  of  the  limitations  imposed 
upon  their  powers.    Id, 

18. Grant  of  a  franchise —  Jiow  construed.]  An  act  conveying  fran- 
chises or  special  privileges  is  to  be  construed  most  favorably  to  the  Peo- 
ple, and  all  reasonable  doubts  in  construction  must  be  solved  against  the 
grantee.  Words  and  phrases  which  are  ambiguous,  or  admit  of  different 
meanines,  are  to  receive,  in  such  cases,  that  construction  which  is  most 
favorable  to  the  public.    Id, 

19. Nature  of  a  franchise.]  A  franchise  is  a  special  privilege,  con- 
ferred bj  government  on  individuals  or  corporations,  which  does  not  belong 
to  the  citizens  of  a  country  generally,  by  common  right.    Id, 

20. What  the  grant  of  a  franchise  presupposes,]  The  grant  of  a  fran- 
chise presupposes  a  benefit  to  the  public,  and  an  equal  right  on  the  part  of 
every  member  of  such  public,  within  the  territory  involved,  to  participate  in 
this  benefit  upon  the  same  terms  and  conditions.    Id. 

21. Chant  by  the  common  council  of  Brooklyn  of  the  right  to  lay  pipes  in 

the  streets  to  supply  ammonia  gas  for  refrigerating  purposes  —  when  the  grant 
is  in  aid  of  a  private  enterprise  for  the  convenience  of  a  limited  number  of 
people  within  a  limited  district  it  is  void.]  The  common  council  of  the 
city  of  Brooklyn  had  no  power  under  subdivision  3  of  section  12  of  title  2  of 
the  charter  of  that  city  (Laws  of  1888,  chap.  583),  which  conferred  power 
upon  it  *'  To  regulate  all  matters  connected  with  the  public  wharves  and  all 
business  conducted  thereon,  and  with  all  parks,  places  and  streets  of  the  city,'' 
or  under  section  19  of  title  19,  or  section  22  of  title  22  of  snch  charter,  to  grant 
individuals  a  franchise  to  lay  pipes  in  the  streets  of  the  city  for  the  purpose 
of  supplying  ammonia  ^as  for  refrigerating  purposes  to  the  houses  and  build- 
ings in  said  city,  particularly  where  it  appears  that  such  franchise  was 
granted  in  aid  of  a  private  enterprise  and  not  for  the  convenience  of  the 
general  public,  but  f  r  the  convenience  of  a  limited  number  of  people  within 
a  limited  district.    Id, 

22. The  performance  of  conditions,  payment  of  taxes,  etc,,  does  not  give 

it  validity.]  The  fact  that  the  individuals  to  whom  the  franchise  was  granted 
have  complied  with  the  conditions  described  in  said  franchise,  and  that  they 
have  in  common  with  other  property  owners  discharged  the  obligation  of 
paying  taxes  upon  their  possessions,  or  that  the  granting  of  this  franchise 

App.  DiY.—YoL.  XCIII.        43 
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will  be  beneficial  to  a  number  of  people,  or  to  the  community  as  a  whole,  will 
not  Justify  the  court  in  upholding  the  franchise,    Id. 

28.  Praetke  in  Nmo  York  Municipal  Court,]    In  the  Municipal  Court 

of  the  city  of  New  York  the  defense  of  a  non -joinder  of  parties  must  oidi- 
narily  be  raised  by  answer  oi  it  will  be  deemed  to  have  been  waived. 

Sparks  «.  Fooartt 4n 

Negligence  —  construction  by  an  abutting   owner  of   a   platform 

encroaching  upon  a  city  sidewalk  —  pedestrian  injured  by  the  collapse  oi  the 
sidewalk  and  platform  —  the  city  is  liable  for  defects  in  the  sidewalk  but  not 

for  defects  in  the  platform.    Lboostt  «.  City  of  Watkbtowh 80 

See  Nboliobnce. 

A  municipality  does  not  insure  the  safety  of  travelers  upon  its  high- 
ways —  its  duty  to  remove  accumulations  of  ice  and  snow  from  its  streets  and 
crosswalks — when  a  finding  that  it  was  negligent  in  this  respect  is  against 
the  weight  of  evidence. 

O'ShAUGHNBSSEY  t>.  ViLLAOB  OP  MiDDLBPORT 96 

See  Nbgligence. 

Action  to  recover  the  purchase  price  of  void  municipal  bonds — the 

purchaser  must  return  all  of  such  bonds  —the  return  of  a  portion  thereof  is 

insufficient.     City  op  Ironwood  «.  Wickbs IM 

See  Contract. 

ICUKIOIPAL  OOUBT : 

Ste  Municipal  Corporation. 

MUTUAL  AID  ASSOCIATION: 

See  Insurance. 

NEGUGENGE—^  p0r«on  killed  by  touching  a  broken  live  electric  wire^ 
what  is  not  a  refuecU  to  charge — reiteration  of  a  charge  ie  unneceeeary  —  quee- 
tion  of  fact  for  the  jury  —  contributory  negUgenee  — preoccupation  andfmrgttfuL- 
nese  ineonnstent  with  the  conduct  of  a  reasonably  cartful  man.]  1.  In  an 
action  brought  against  an  electric  lighting  company  to  recover  damages 
resulting  from  the  death  of  the  plaintiff's  intestate,  who  was  killed  bj  com- 
ing in  contact  wilh  one  of  the  defendant's  electric  light  wires,  it  appeared 
that  some  time  prior  to  the  accident  the  wire  in  question  was  discovered 
lying  on  the  ground  quite  close  to  a  boiler  house  in  which  the  intestate  was 
employed;  that  the  person  who  discovered  the  wire  removed  it  some  distance 
away  from  the  onlv  entrance  to  the  boiler  house,  and  that  the  intestate,  who 
was  aware  of  the  deadly  character  of  the  wire,  placed  boards  on  and  around 
the  wire  so  as  to  fence  it  in;  that  the  defendant  sent  two  linemen  to  repair 
the  wire,  and  that  upon  their  arrival  one  of  them  took  the  wire  near  the  ooor 
of  the  boiler  house  and  began  to  splice  it. 

The  intestate  returned  to  the  boiler  house,  but  whether  he  did  so  before  or 
after  the  work  of  repairing  had  been  commenced  was  disputed.  During  the 
progress  of  the  repairs  the  intestate  stepped  out  of  the  boiler  house  back- 
wards and  came  in  contact  with  the  wire  and  was  killed.  The  witnesses 
estimated  the  time  during  which  the  intestate  was  in  the  boiler  house  at 
from  five  to  twenty  minutes. 

Held,  that  the  question  of  the  defendant's  liability  was  one  of  fact  for  the 
jury,  and  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  defendant 
should  be  affirmed; 

That  the  following  response,  made  by  the  court  in  answer  to  a  request  to 
charge  made  by  the  plaintiff,  "Yes.  I  will  not  touch  that  any  more  than 
I  have,''  was  not  susceptible  of  a  construction  that  the  court  declined  to 
charge  the  request; 

That  it  was  proper  for  the  court  to  refuse  to  reiterate,  in  language  sug- 
gested by  the  plaintiff's  counsel,  a  proposition  of  law  which  had  been  there- 
tofore fully  and  sufficiently  charged; 

That  it  was  not  error  for  the  court,  in  answer  to  a  request  by  the  plaintiff's 
counsel  for  a  charge  that  *'  the  deceased  was  lawfully  in  the  boiler  house,  and 
was  not  obliged  to  apprehend  danger  from  a  live  wire  on  the  ground  imme- 
diately at  tiie  entrance  of  the  boiler  house,  if  it  was  not  there  when  be 
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entered  the  house,"  to  reply,  "  I  will  leave  all  these  questions  to  the  jury. 
It  is  a  question  of  fact; " 

That  the  following  charge,  "Whatever  was  the  cause  of  the  breakinfl^ 
of  the  defendant's  wire,  and  whosoever's  fault  it  may  have  been,  the  deceased 
was  required  to  exercise  the  care  of  a  reasonably  prudent  man  to  avoid 
contact  with  the  wire,  and  if  he  knew  its  location  or  if  he  ought  to  have 
known  it  and  neglected  to  keep  a  reasonably  safe  distance  from  the  wire,  and, 
therefore,  came  in  contact  with  it  by  accidentally  stepping  upon  it,  there  can 
be  no  recovery  in  tiiis  action,"  was  not  objectionable  in  that  the  court  did 
not  charge  that  the  intestate's  negligence  must  be  such  as  contributed  to 
the  accident;  that  such  an  objection  was  hypercritical; 

That  it  was  proper  for  the  court  to  charge  that  "If  the  deceased,  knowing 
the  proximitv  of  this  wire  and  the  danger  thereof,  became  preoccupied  in 
any  way  and  forgot  about  the  danger,  and  his  so  doing  was  a  lailure  to 
remain  as  alert  and  watchful  as  a  reasonably  careful  man  should,  under  the 
circumstances,  then  there  can  be  no  recovery  in  this  action  ;" 

That,  by  such  charge,  the  court  did  not  instruct  the  jury  that  a  recovery 
by  the  plaintiff  would  be  defeated  by  mere  preoccupation  and  forgetfulness 
on  the  part  of  the  intestate,  but  by  a  preoccupation  and  forgetfulness  which 
was  inconsistent  with  the  conduct  of  a  reasonably  careful  man  under  the 
circumstances.     Buckley  v.  Wbstchbbtbr  Lighting  Co 486 

2.  Blasting —- explonon  of  one  cf  two  dynamite  charges  creating  a  fissure 

communicating  with  the  unexploded  charge  —  injury  to  a  servant  hy  the  prema- 
ture explosion  of  the  latter  charge  in  consequence  of  the  existence  of  such  fissure 
—  when  the  master  is  not  liable  unless  he  knew  of  the  fissure.]  In  an  action 
brought  to  recover  damages  for  personal  injuries,  it  appeared  that  the 
defendants,  who  were  copartners,  were  engaged  in  excavating  rock  by 
means  of  dynamite  and  that  the  plaintiff  was  in  their  employ;  that  two 
holes  were  drilled  in  the  rock  six  feet  apart,  one  of  the  holes  being  drilled  in 
a  ledge  which  was  about  a  foot  higher  than  the  ledge  in  which  the  other  hole 
was  drilled;  that  the  upper  hole  was  four  and  a  half  feet  long  and  the  lower 
hole  three  and  a  h&lf  feet  long;  that  both  holes  were  charged  with  dynamite 
and  that  an  attempt  was  made  to  explode  such  dynamite,  but  that  the  dyna- 
mite in  the  lower  hole  did  not  explode;  that  by  the  explosion  of  the  charge 
in  the  upper  hole  a  loose  rock  was  thrown  on  top  of  the  lower  ledge  of  rock 
near  the  hole  which  contained  the  unexf^oded  charge;  that  while  the  plain- 
tiff was  attempting  to  remove  the  unexploded  charge  with  a  metal  spoon 
and  while  one  of  the  defendants  and  an  assistant  were  hammering  upon  the 
detached  piece  of  rock,  the  dynamite  in  the  lower  hole  exploded  injuring  the  ' 
plaintiff. 

The  plaintiff  gave  evidence  tending  to  show  that  as  a  result  of  the  explo- 
sion of  the  charge  in  the  upper  hole  a  seam  about  a  uuarter  of  an  inch  wide 
was  created  which  ran  through  the  lower  hole,  and  that  the  ledge  upon 
which  the  detached  piece  of  rock  lay  had  itself  become  somewhat  loosened. 
The  plaintiff  claimed  that  the  hammering  upon  the  detached  piece  of  rock 
Testing  upon  the  loose  rock  next  to  the  lower  hole  communicated  a  jar  to  the 
dynamite  in  that  hole  and  exploded  it. 

The  evidence  established  that  the  explosion  could  not  have  been  occasioned 
by  the  hammering  had  the  seam  and  the  loosening  of  the  adjacent  rock  not 
existed.  There  was  no  direct  evidence  that  the  defendant,  James  Hallinan, 
who  was  present  at  the  time  of  the  accident,  knew  of  the  existence  of  the 
seam,  and  the  jury  might  properly  have  found  that  he  did  not  have  such 
knowledge. 

Held,  that  it  was  improper  for  the  court  to  refuse  to  charge,  "  that  unless 
the  defendants  knew,  or  the  defendant  James  Hallinan  knew,  that  the  rock 
on  the  south  side  of  the  hole:  on  the  south  side  of  the  crack  running  through 
the  lower  hole,  was  loose  at  the  time  of  an  attempt  to  split  the  rock  with  the 
wed^e  that  then  there  can  be  no  recovery;"  and,  "that  the  defendant  James 
Hallinan,  and  consequently  the  defendants  in  this  case,  cannot  be  guilty  of 
negligence  if  James  Hallinan  did  not  know  of  the  existence  of  the  crack 
running  through  the  lower  hole; " 

That,  in  the  absence  of  evidence  that  the  explosion  of  the  charge  in  the 
upper  hole  was  liable  to  create  a  fissure  running  through  the  lower  hole,  it 
was  not  Incumbent  upon  the  defendant  James  Hallinan,  who  was  present  at 
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the  time  of  the  accident,  to  make  an  examination  for  the  purpose  of  seeing 
whether  that  condition  existed.     Murphy  v.  Hallinan 48 

8.  Death  of  a  bay  struck  by  a  street  ear  having  no  fender — obligation  of 

Vie  company  to  have  fenders  on  its  cars,  considered  1  On  the  trial  of  an  action 
to  recover  damaj^es  resulting  from  the  death  of  the  plaintiff's  intestate,  a  boj 
seven  and  a  half  years  of  age,  who  was  run  down  and  killed  by  one  of  the 
defendant's  street  cars,  the  jury  may  properly  find  that  the  age  of  the  child 
was  such  that  he  was  not  chargeable  with  contributory  negligence. 

It  appeared  that  the  car  in  question  was  not  provided  with  a  fender,  that 
the  accident  occurred  in  the  borough  of  Queens,  while  the  car  was  running 
at  a  speed  of  twenty  miles  an  hour,  and  that  there  was  no  ordinance  in  force 
applicable  to  the  locality  requiring  street  cars  to  be  provided  with  fenders. 
A  witness  for  the  plamtiff  testified,  without  objection,  that  he  had  seen 
fenders  on  other  cars  in  New  York,  Brooklyn  and  Jamaica  for  about  four 
years,  and  that  fenders  were  in  general  use. 

Subsequently  the  defendant  objected  to  the  admission  of  testimony  regard- 
ing the  use  of  fenders,  but  the  objection  was  overruled. 

At  the  conclusion  of  the  charge,  the  defendant's  counsel  asked  the  trial 
ludge  to  charge  *'  that  absence  or  fenders  on  the  cars  of  the  defendant  cannot 
oe  considered  as  negligence  or  a  want  of  care  or  prudence." 

The  court  responded  as  follows:  *'  That  I  decline,  because  they  may  con- 
sider the  equipment  of  the  car,  in  connection  with  the  speed  at  which  it  was 
running  and  all  the  other  things  belonging  to  the  use  of  such  a  car,  as  part 
of  the  paraphernalia  and  surrounding  and  equipment  that  go  to  make  up    . 
theparticular  car  with  which  the  accident  happened." 

Held,  that  where  a  Jury  is  satisfied  from  the  evidence  that  the  injury 
would  have  been  prevented  by  the  use  of  a  safeguard,  sucu  as  a  fender, 
which  is  usually  attached  to  cars  of  similar  construction,  operated  in  similar 
localities  generally  throughout  the  country,  and  which  has  proved  ordinarily 
efficacious  for  the  protection  of  persons  upon  the  highway,  thev  are  entitled 
to  predicate  negligence  upon  the  omisnon  to  provide  the  cars  with  such  safe- 
guards; 

That  the  jury  could  not  have  been  misled  by  the  ruling  of  the  trial  judg#% 
upon  the  defendant's  request  to  charge,  and  that  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff  should  be  affirmed. 

Btmble,  that  it  was  proper  to  permit  proof  of  the  fact  that  the  car  in  ques- 
tion was  not  provided  with  a  fender. 

That  the  presence  or  absence  of  a  fender  had  no  place  in  the  case  as  a  foun- 
dation upon  which  the  jury  might  rest  a  charge  of  negligence  against  the 
defendant  in  the  operation  or  construction  of  the  car;  that  it  simply  bore 
upon  the  question  as  to  the  extent  of  the  injury. 

FiiiTscH  V.  New  Yobk  &  Queens  Co.  R  Co 554 

4. Death  on  a  railroad  crossing  — failure  of  a  stationary  signal  bell  to  ring 

— failure  t)  show  that  the  deceased  looked  or  listened  for  the  train  —  v)/tat  proof 
is  required  vf  freedom  from  contributory  negligence.^  In  an  action  brought  to 
recover  damages  resulting  from  the  death  of  the  plaintiffs'  intestate.  It 
appeared  that  while  the  intestate,  accompanied  bv  a  lady,  was  driving  across 
the  defendant's  rail  road  tracks  in  a  buggy  on  an  August  afternoon,  the  buggy 
was  struck  by  one  of  the  defendant's  trains  and  the  intestate  and  his  com- 
panion were  killed. 

The  accident  occurred  during  a  heavy  rain  storm,  accompanied  by  thun- 
der and  liiriitning,  and  the  top  of  the  buggy  was  up  and  the  side  curtains 
drawn.  There  was  a  stationary  signal  bell  at  the  crossing  which  was  designed 
to  ring  when  an  approaching  train  was  1,800  feet  distant,  but  this  signal  bell 
WHS  out  of  order  at  the  time  of  the  accident.  The  train  was  running  at  the 
rate  of  fifty  or  sixty  miles  an  hour  and  no  signal  of  its  approach  was  given. 

At  one  point  in  the  highway  the  intestate  could  have  seen  the  train 
approaching  when  it  was  626  feet  from  the  center  of  the  crctssing.  The  next 
point  at  which  the  train  became  visible  was  23  feet  from  the  crossing,  when 
it  couhi  have  been  seen  for  a  distance  of  106  feet.  The  only  evidence  as  to 
the  conduct  of  the  occupants  of  the  buggy  when  approaching  the  track  was 
that  the  speed  of  the  horse  was  decrea^d  from  a  trot  to  a  walk,  and  that  H 
was  walking  at  the  time  of  the  accident. 
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Held,  that  the  complaint  was  properly  dismissed,  as  the  plaintiffs  had  not, 
either  by  direct  evidence  or  by  inference  fairly  deducible  from  the  facts 
proved,  shown  that  the  intestate  was  free  from  contributory  negligence: 

That  it  was  incumbent  upon  the  intestate,  under  the  circumstances,  to  look 
and  listen  for  an  approaching  train,  and  that  the  mere  fact  that  the  sta- 
tionary signal  bell  was  not  ringing  did  not  relieve  him  from  the  imputation 
of  contributory  negligence  if  lie  failed  to  exercise  this  degree  of  care; 

That  while  the  absence  of  contributory  negligence  neeci  not  be  established 
by  direct  evidence,  but  may  rest  upon  inferences  properly  drawn  from  the 
surrounding  facts  and  circumstances,  an  inference  of  due  care  cannot  be 
based  solely  upon  the  presumption  that  a  person  whose  life  is  exposed  to 
danger  will  adopt  proper  means  to  protect  himself. 

MoSWKENEY  V.  ElilE  RAILROAD  Co 496 

5, Passenger  standing  up  in  a  street  ear,  grasping  a  strap,  thrown  down 

and  injured  by  a  violent  jerk  of  the  car  —  wJien  a  e/iarge  that  iJie  plaintiff 
was  entitled  to  recover,  if  tne  jury  found  certain  facts,  is  improper.]  Upon  the 
trial  of  an  action  to  recover  damages  for  personal  injuries,  sustained  by  the 
plaintiff  while  a  passenger  upon  one  of  the  defendant's  street  cars,  the  plain- 
tiff gave  testimony  tending  to  show  that  while  standing  up  in  the  car, 
holding  on  to  a  strap  provided  for  that  purpose,  the  car,  after  coming  to 
a  stop,  started  with  a  violent  jerk  which  caused  him  to  lose  bis  hold  upon 
the  strap  and  to  be  thrown  down  and  injured. 

The  court  charged,  at  the  request  of  the  plaintiff,  and  over  the  defend- 
ant's exception,  '•  If  the  jury  find  that  the  particular  car  upon  which  the 
plaintiff  was  a  passenger  was  caused  to  start  forward  without  notice  or 
warning  to  the  plaintiff  from  a  position  of  rest  with  a  sudden  and  unusual 
lurch  forward,  so  violent  as  to  cause  the  plaintiff  and  other  passengers  in 
the  car  to  be  thrown  in  the  manner  testified  to  by  plaintiff  and  his  witness 
Minzesheimer,  and  if  the  jury  further  find  that  the  car  could  have  been 
started  by  the  exercise  of  a  reasonable  degree  of  skill  and  care  on  the  part  of 
the  motorman  controlling  the  car  without  such  sudden,  violent  and  unusual 
lurch,  provided  they  believe  there  was  such  sudden,  violent  and  unusual 
lurch  at  all.  and  if  they  should  further  find  tbat  the  seats  in  the  car  were 
all  occupied,  and  that  plaintiff  was  standing  inside  the  car,  holding  on  to  a 
strap  provi.ied  for  such  purpose,  at  the  time  of  such  lurch,  and  was  solely 
by  reason  thereof  thrown  down  and  received  the  injuries  that  were  testified 
to  in  this  case,  then  the  plaintiff  would  be  entitled  to  a  verdict." 

Held,  that  the  charge  was  erroneous,  in  that  it  permitted  the  iury  to 
find  the  defendant  liable,  without  finding  that  it  had  been  guilty  of  negli- 
gence, or  that  such  negligence  was  the  proximate  cause  of  the  accident,  or 
that  the  plaintiff  was  free  from  contributory  negligence; 

That  the  fact  that  the  car  had  started  with  a  jerk  and  that  it  could  have 
been  starte<l  without  a  jerk  did  not  establish,  as  a  matter  of  law,  that  the 
defendant  had  been  guilty  of  negligence;  that  this  question  was  one  of 
fact  for  the  jury  to  determine. 

QooDKiND  V.  Metropolitan  Street  R.  Co 158 

6.  Failure  after  a  fire  to  take  down  a  waZl  adjoining  a  passageway  —  lia- 
bility of  the  owner  of  the  land  to  one  injured  by  its  fall.]  In  an  action  brought 
to  recover  damas^es  for  personal  injuries  it  appeared  that  the  defendant  was 
the  owner  of  a  lot  upon  which  there  were  two  buildings,  the  rear  building 
being  sixty -five  feet  from  the  street.  Access  to  the  rear  building  was 
afforded  by  an  alleyway  located  wholly  upon  the  owner's  premises  and  adja- 
cent to  the  east  wall  of  the  front  building. 

On  December  20,  1900,  the  front  building  was  practically  destroyed  by 
fire.  After  the  fire  the  owner  conducted  a  liquor  saloon  for  the  accommo- 
dation of  the  public  generally  in  the  rear  building,  access  to  the  saloon  being 
obtained  by  passing  through  the  alleyway. 

January  30,  1901,  the  plaintiff,  a  boy  under  twelve  years  of  age,  went  into 
the  alleyway  for  tbe  purpose  of  picking  up  some  tickets  which  were  lying 
on  the  ground.  While  in  the  alley,  about  fifteen  feet  from  the  street,  he 
was  struck  and  injured  in  consequence  of  the  failing  of  a  portion  of  the  east- 
ern wall  of  the  front  building,  which  had  been  in  a  dangerous  condition 
since  the  time  of  the  fire. 
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Eeld,  that  the  defendant  having  invited  the  public  to  make  use  of  the 
alley waj  for  the  purpose  of  obtaining  access  to  the  saloon,  a  person  law- 
fully in  such  alleyway  was  entitled  to  the  same  protection  against  injury 
from  dangerous  structures  adjacent  to  the  alley  as  he  would  l^ve  been  had 
the  alley  been  a  public  highway; 

That  the  question  whether  the  defendant  bad  properly  discharged  the 
duty  which  it  owed  to  the  plaintiff  wds  one  of  fact  for  the  jury,  and  that 
it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  where  the  life  of  a  building  has  been  destroyed  by  fire  and  the  walls 
are  no  longer  used  in  supporting  it,  but  constitute  merely  a  part  of  the 
ruins  of  the  building,  it  is  not  a  reasonable  and  proper  use  of  the  prop- 
erty to  permit  the  walls  to  remain  standing  after  the  expiration  of  a  reason- 
able time  for  investigation  and  for  their  removal. 

iIaack  v.  Brooklyn  Labor  Lyceum  Absn 491 

7. Injury  to  a  servant  employed  under  a  locomoiiw  in  consequence  of  the 

moving  of  t/ie  locomotive — failure  to  promulgate  rules  for  his  proteeiion  — 
where  one  of  two  rules  would  be  sufficient,  negligence  cannot  be  predicated  upon 
a  failure  to  adopt  both  of  tJietn — expert  evidence  that  certain  rules  were 
*'iiecef*sary"  is  incompetent  —  it  is 'a  question  for  tfie  jury. '\  In  an  action 
brought  to  recover  daniasres  for  personal  injuries,  it  appeared  that  the 
defendnut  railroad  company  was  accustomed  to  run  locomotives  upon  a 
track  in  the  vicinity  of  a  roundhouse  for  the  purpose  of  having  the  ashes 
and  cinders  removed  from  their  ash  pans;  that  the  ordinary  process  was 
for  a  hostler  to  enter  the  locomotive  and  shake  down  the  ashes  while 
another  man  would  crawl  under  the  locomotive  and  hoe  out  the  contents 
of  the  ashpan;  that  while  the  plaintiff  was  under  a  locomotive  perform- 
ing this  work,  and  after  the  hostler,  who  accompanied  him,  had  left  the 
engine,  it  was  set  in  motion  by  an  engineer  and  the  plaintiff  was  injured. 
The  negligence  alleged  on  the  part  of  the  defendant  was  its  failure  to 
promulgate  rules  for  the  plaintiff's  protection. 

Upon  the  trial  an  expert  witness  was  allowed,  over  the  objection  and 
exception  of  the  defendant,  to  state,  in  answer  to  a  hypothetical  question, 
thiit  a  rule  would  have  been  proper  to  protect  the  man  engaged  in  hoeing 
out  the  ash  pan;  that  such  a  rule  was  *' necessary;''  that  there  should  have 
been  a  rule  that  the  hostler  should  not  leave  the  locomotive  until  the  man 
engaged  in  hoeing  out  the  ashes  had  come  from  under  the  locomotive,  and  also 
a  rule  requiring  the  placing  of  a  red  light  on  each  end  of  the  locomotive. 

Held,  as  a  matter  of  law,  that  the  defendant  was  not  required  to  promul- 
gate and  observe  both  of  the  rules  suggested  by  the  expert  witness,  as,  if 
the  hostler  remained  upon  the  locomotive  while  his  fellow-servant  was  at 
work  hoeing  out  the  pan,  it  would  not  be  necessary  to  take  the  further 
precaution  of  placing  red  lights  at  each  end  of  the  locomotive; 

That  it  was  improper  to  allow  the  expert  witness  to  testify  that  the  rules 
suggested  by  him  were  **  necessary,"  as  it  was  competent  for  the  jury, 
when  all  the  facts  and  circumstances  bearing  upon  the  situation  had  been 
placed  before  them,  to  determine  that  question  for  themselves. 

Lank  v.  New  York  Central  &  H.  R.  R.  R.  Co 40 

8. Injury  to  a  tenant  w?u>,  while  leaning  upon  a  rotten  railing  of  a  bal- 
cony in  the  rear  of  a  tentment  house,  falls  into  the  yard.]  A  four-storr  build- 
ing contained  stores  on  the  ground  floor  and  apartments  upon  each  of  the 
upper  floors.  At  the  rear  of  the  building  were  four  balconies  on  a  level 
with  the  several  floors.  The  balconies  were  connected  by  stairways  which 
were  used  by  the  tenants  of  the  several  apartments  in  reaching  a  common 
cellar  and  yard.  On  one  occasion,  a  woman,  who  resided  with  her  family 
upon  the  second  story  of  the  building,  came  down  the  common  stairway  to 
the  balcony  in  the  rear  of  the  store  on  the  first  floor  of  the  building  and 
leaned  over  the  railing  for  the  purpose  of  calling  to  her  children  who  were 
in  the  yard  below.  While  in  this  attitude,  the  railing  fell,  precipitating 
the  woman  to  the  ground  and  causing  her  to  sustain  injuries  which  resulted 
in  her  death. 

In  an  action  brought  against  the  owner  of  the  building  to  recover  damages 
resulting  from  the  death  of  the  woman,  evidence  was  given  to  the  effect 
that  the  woman  weighed  about  110  pounds;  that  the  railing  was  rotted  to  a 
degree  which  could  hardly  have  escaped  attention  if  any  reasonable  effort 
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had  beea  made  to  determine  its  safety,  and  that  its  rotten  condition  liad  been 
concealed  bj  the  use  of  paint. 

Heldy  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  the  evidence  warranted  a  finding  that  the  defendant  owed  the  intes- 
tate the  duty  of  exercising  reasonable  care  to  make  the  balcony  railing  in 
the  rear  of  the  store  reasonably  safe,  and  that  the  defendant  had  been  negli- 
gent in  that  respect; 

That  the  intestate  had  a  right  to  assume  that  the  balcony  railing  was  safe 
and  that  the  question  whether  she  was  guilty  of  contributory  negligence,  in 
leaning  upon  the  railing  without  making  an  examination  of  its  condition, 
was  one  of  fact  for  the  jury.    Claukb  v.  Welsh 3d8 

9. Excavation  by  a  railroad  company  of  a  trench  encroaching  upon 

the  premisM  of  a  station  agent  —  injury  to  the  station  agent  by  falling  into 
the  trench  —  wJien  he  cannot  be  charged,  as  maiter  of  law,  with  knowledge  of 
its  existence — defense  thcU  he  would  probably  have  run  into  a  switch  ecen  if  the 
trench  had  not  encroached  on  his  i^remises.]  In  an  action  brought  to  recover 
damages  for  personal  injuries,  it  appeared  that  the  plaintiff  was  employed 
as  a  station  agent  by  the  defendant  railroad  company  and  that  he  occupied 
a  house  and  lot  adjoining  the  railroad  lands;  that  in  constructing  a  derailing 
switch  at  the  station  the  railroad  company  excavated  a  trench  twenty-three 
inches  deep  and  about  three  feet  wide;  that  the  trench  encroached  upou  the. 
plaintiff's  premises  for  a  distance  of  four  feet  and  was  located  in  the  line 
of  a  passageway  which  the  plaintiff  was  accustomed  to  use  extending  from 
the  plaintiff's  front  door  to  the  station;  that  while  the  plaintiff  was  proceed- 
ing from  his  home  to  the  station  along  this  passageway  after  dark  he  fell  into 
the  trench  and  was  injured. 

The  plaintiff  gave  evidence  tending  to  show  the  existence  of  certain 
obstructions  which  prevented  him  from  seeing  or  knowing  of  the  trench. 
It  appeared  that  the  derailing  switch  was  located  about  125  feet  trom  the 
station  and  about  20  feet  from  the  plaintiff's  house;  that  the  plaintiff  had 
been  advised  by  the  railroad  company  of  the  installation  of  the  derailing 
switch  and  that  under  the  rules  of  the  railroad  company  he  was  charged 
with  the  general  supervision  of  the  property  at  and  around  the  station. 

Held,  that  it  was  error  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  knew  or 
should  have  known  of  the  existence  of  the  trench  and  was.  therefore,  guilty 
of  contributorv  negligence  in  falling  into  it; 

That  the  defendant  could  not  be  relieved  from  liability  upon  the  theory 
that  the  plaintiff  would  probably  have  run  into  the  switch  even  if  it  had 
not  encroached  upon  his  premises. 

WooDt>.  K  Y.  Central  &  H.  R.  R.  R.  Co 58 

10. GoTistruction  by  an  abutting  owner  of  a  platfoTin  encroaching  upon 

a  city  sideufalk — pedestrian  injured  by  tfte  collapse  of  the  sidewalk  and  plat- 
form—  the  city  is  liable  for  defects  in  the  sidewalk  but  not  for  defects  in  the 
platform — admissibility  of  an  affidavit  made  by  a  witness  as  to  what  another 
witness  Jiod  said  to  Aim.]  In  an  action  brought  against  a  city  to  recover  dam- 
ages for  personal  injuries  it  appeared  that  the  city  maintained  a  sidewalk 
leading  to  a  bridge;  that  an  owner  of  property  abutting  on  the  approach 
to  the  bridge  had  constructed  in  front  of  his  premises  a  wooden  platform, 
which  as  claimed  by  the  plaintiff  rested  upon  the  ^dewalk;  that  while  the 
plaintiff  was  standing  with  one  foot  on  the  steps  of  tbe  platform  and  the 
other  foot  upon  the  sidewalk,  the  platform  and  walk  collapsed  precipitating 
the  plaintiff  into  a  hole  fifteen  or  twenty  feet  deep  and  causing  him  to  sus- 
tain injuries. 

HJdd,  that  it  was  improper  for  the  court  to  charge  that  the  plaintiff  could 
recover  if  the  jury  found  that  the  platform  was  in  any  way  connected  with 
the  sidewalk,  and  the  injury  resulted  from  a  defect  either  in  the  platform 
or  the  sidewalk; 

That  the  cit)r  was  not  liable  for  defects  in  the  platform,  but  only  for 
defects  in  the  sidewalk; 

That  it  was  liable  for  any  defect  in  the  sidewalk,  whether  such  defect  was 
inherent  in  the  sidewalk  itself  or  was  due  to  the  conjunction  of  the  platform 
with  the  sidewalk; 
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That  it  was  improper  to  permit  the  plaiatiff  to  introduce  in  evidence, 
for  the  purpoee  of  contradicting  the  testimony  given  by  a  witness  for  the 
defendant,  an  affidavit  made  by  such  witness  which,  in  addition  to  the  state- 
ments abou*;  which  such  witness  had  been  examined,  contained  an  account 
of  a  conversation  which  the  affiant  had  had  with  another  witness  in  respect 
to  which  conversation  the  other  witness  was  not  examined. 

Leoobtt  v.  City  of  Watertown 80 

11.  The  act  of  backing  one  truck  against  anftfier,  and  thertinf  crtishing 

a  man  between  the  latter  and  some  boxes,  is  evidence  of  negligence — the  credibility 
of  the  trucktnfin  is  to  be  determined  by  the  jury.  ^  Upon  the  trial  of  an  action 
to  recover  damages  for  personal  iniuries,  the  plaintiff  gave  evidence  tending 
to  show  that,  while  he  was  standing  on  a  pier  behind  a  one-horse  truck 
which  he  was  assisting  in  unloading,  a  large  double  truck  belonging  to 
the  defendant  was  backed  against  the  plaintiff's  truck  with  such  force  as  to 
break  the  shafts  of  the  latter  truck,  throw  down  the  horse  attached  thereto, 
and  crush  the  plaintiff  between  the  truck  and  some  boxes  which  were  stand- 
ing about  three  feet  distant  therefrom. 

Evidence  was  also  given  tending  to  show  that  the  plaintiff's  horse  was 
standing  quietly  at  the  time,  and  that  the  collision  was  the  result  of  an 
effort  on  the  part  of  the  defendant's  diiver  to  turn  or  back  his  truck  upon 
the  pier. 

The  accident  occurred  in  the  daytime,  and  no  claim  was  made  that  there 
was  not  ample  room  for  both  trucks,  or  that  the  defendant's  driver  was 
prevented  in  any  manner  from  seeing  what  he  was  doing. 

Held,  that  the  case  should  have  been  submitted  to  the  jury,  and  that  it  was 
error  for  the  court  to  dismiss  the  plaintiff's  complaint  at  the  close  of  the  evi- 
dence on  the  ground  that  there  was  no  evidence  of  the  defendant's  negli- 
gence which  would  warrant  the  submission  of  the  case  to  the  jurv; 

That  the  credibility  of  the  defendant's  driver  was  a  matter  for  the  con- 
sideration of  the  jury.    Powlbs  v,  Halstbad Ml 

12. Boy  run  over  by  a  street  car — tohen  a  charge  that  his  negligence  in 

getting  upon  the  track  toould  not  drfeat  a  recovery  unlets  it  teas  the  proaeimate 
cause  of  the  accident,  is  erroneous.]  In.  an  action  brought  to  recover  damages 
resulting  Irom  the  death  of  the  plaintiff's  intestate,  a  boy  twelve  years  of 

X,  who  was  run  over  and  killed  by  one  of  the  defendant's  street  cars,  the 
ntiff  gave  evidence  tending  to  show  that  the  intestate  fell  upon  the  track 
when  the  car  was  some  fifty  feet  distant,  and  that  it  could  have  been  stopped 
within  ten  feet. 

The  court  charged,  at  the  request  of  the  plaintiff  and  over  the  defendant's 
exception,  "even  if  the  jury  believe  that  the  boy  carelessly  or  negligently 
ran  or  walked  on  the  track,  still  such  carelessness  or  negligence  would  not 
disentitle  the  plaintiff  to  recover  unless  it  was  the  proximate  cause  ef  the 
ir^ry.** 
Held,  that  the  charge  was  erroneous; 

That  the  rule  embraced  therein  is  applicable  only  to  those  exceptional 
wherein  it  appears  that  after  the  initial  danger  resulting  from  the 


negligence  of  one  or  both  of  the  parties,  there  was  a  second  negligent  act 
which  was  the  proximate  cause  of  the  injury; 

That  such  rule  was  not  applicable  to  the  case  at  bar,  as  the  presence  of  the 
boy  upon  the  track  and  the  subsequent  operation  of  the  car  did  not  present 
two  distinct  situations  based  upon  two  distinct  acts  of  negligence  on  the  part 
of  the  motorman,  but  constituted  a  single  situation  or  condition  result- 
ing in  the  accident.    McDonald  d.  Metropolitan  Street  R  Co ! 

13.  Servant  killed  by  a  derrick  car  fatting  from  a  bridge,  because  of 

a  failure  to  andior  it  —  ths  master,  loho  supplied  ropes  for  anchoring  purposes, 
is  not  liable  because  he  failed  to  furnish  a  chain  and  turn-buckle  for  tho9e 
purposes  —  contributory  negligence  —  assumed  risksJ]  In  an  action  brought  to 
recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate  it 
appeared  that  the  latter  was  employed  by  the  defendant  as  a  craneman  on 
a  aerrick  car,  which  was  standing  on  a  bridge  and  was  bein^  used  in  hoist- 
ing stone  from  a  ravine  below ;  that  while  a  stone  was  bemg  hoisted,  tlie 
car,  owing  to  a  failure  to  anchor  it  to  the  bridge,  fell  over  into  the  ravine 
and  the  intestate  was  killed. 
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A  turo-buckle  and  chain,  which  had  previously  been  used  to  anchor  the 
car,  were  not  in  the  car  at  the  time  of  tiie  accident,  but  it  was  supplied  with 
ropes  suitable  for  anchoring  purposes.  The  intestate  was  an  experienced 
workman,  who  had  been  employed  on  the  derrick  car  for  a  week  previous  to 
the  accident,  and  the  evidence  tended  to  establish  that  he  had  talked  with 
a  fellow- workman  about  the  necessity  of  anchoring  the  car  just  before  the 
accident  occurred. 

BMt  that  liability  on  the  part  of  the  defendant  coftld  not  be  predicated 
upon  the  tact  that  a  turn-buckle  and  chain  were  not  in  the  car  on  the 
occasion  of  the  accident; 

That  the  intestate  was  guilty  of  contributory  negligence,  and  that  he 
assumed  the  risk  of  the  accident. 

Waqnkr  v.  New  York,  C.  &  St.  L.  R.  R.  Co 14 

14. Luibility  of  the  owners  of  a  department  store  to  a  person  struck  by 

a  swinging  door.]  In  an  action  to  recover  damages  for  personal  injuries  it 
appeared  that  the  defendants  were  proprietors  of  a  department  store,  the 
entrance  to  which  was  fitted  with  swinging  spring  doors;  that  while  the 
plaintiff  was  coming  out  of  the  store,  another  person,  who  had  preceded  her 
through  one  of  the  doors,  let  the  door  swing  back  and  strike  the  plaintiff. 

The  proof  showed  that  similar  doors,  with  springs  of  the  same  or  greater 
strength,  were  in  use  at  numerous  like  establishments. 

HeUt,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
ahould  be  reversed,  as  the  plaintiff's  injuries  could  not  be  attributed  to  any 
fault  on  the  part  of  the  defendants,  but  rather  to  the  hasty  carelessness  of  a 
third  person,  over  whose  movements  and  conduct  they  had  no  control. 

Pardington  v.  Abraham .". 359 

15. Liability  cfalandlordfor  injuries  resulting  from  defects  in  a  window 

sash.]  In  an  action  brought  against  a  landlord  by  a  tenant  to  recover  dam- 
ages for  personal  injuries,  which  the  tenant,  while  engaged  in  washing 
windows  in  the  demised  premises,  sustained  by  falling  from  a  window,  in 
consequence  of  the  absence  of  a  stop  on  the  upper  sash  thereof,  it  is  error 
for  the  court  to  charee  that  if  there  was  a  hidden  defect  or  danger  in  the 
premises  at  the  time  of  the  execution  of  the  lease  the  landlonl  became  liable, 
IrreBpective  of  whether  he  had  knowledge  of  the  defector  danger,  or  whether 
he  could,  in  the  exercise  of  reasonable  care,  have  discovered  the  same. 

BhITH  «.   DONMBLLT 569 

16. Duty  of  the  landlord  to  advise  the  tenant  thereof]    If  the  landlord 

knew  of  the  defect,  and  it  was  such  as  a  reasonably  prudent  man  would 
regard  as  dangerous  to  tenants,  it  was  his  duty  to  call  the  tenant's  attention 
to  the  matter. 

Where,  however,  it  appears  that  the  defect  in  question  was  but  slight  and 
was  entirely  harmless,  except  under  special  conditions  not  likely  to  occur 
at  frequent  periods,  the  mere  failure  of  the  landlord,  who  knew  of  the 
defect,  to  call  the  tenant's  attention  thereto,  will  not,  in  the  absence  of  any 
question  of  fraudulent  concealment,  charge  the  landlord  with  liability.   Id, 

17.  Jurisdiction  not  assumed  by  the  courts  of  New  York  of  aetione  for 

negligence  arising  in  another  State  bettoeen  citizens  and  residents  thereof]  The 
courts  of  the  State  of  New  York  will  not,  in  the  absence  of  special  facts 
or  circumstances,  accept  jurisdiction  of  a  cause  of  action  for  negligence 
which  arose  in  the  State  of  Connecticut,  where  both  parties  to  the  action  are, 
and  have  been  since  the  cause  of  action  arose,  citizens  and  residents  of  thai 
State.    CoLLARD  o.  Bbach 889 

18.  Failure  to  take  objection  on  t?ie  first  trial  —  effect  of  such  other  State 

accepting  jurisdiction  of  like  cases,]  The  fact  that  the  objection  to  the  juris- 
diction was  not  taken  upon  the  first  trial  of  the  action,  or  that  the  courts  of 
the  State  of  Connecticut  will  accept  jurisdiction  of  a  cause  of  action  for 
tort  arising  in  the  State  of  New  York,  where  both  parties  are  citizens  and 
residents  of  the  State  of  New  York,  is  immaterial.    Id. 

19. MunidptU  corporation  —  it  does  not  insure  the  safety  cf  travelers  upon 

its  highways.]  Municipalities  are  not  insurers  of  the  safety  of  travelers  on 
the  highway,  nor  are  they  bound  to  anticipate  every  emergency;  they  are 
only  required  to  exercise  ordinary  care  and  use  ordinary  diligence. 

O'Shauohnessey  v.  Village  op  Middleport 98 
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dO.  Its  duty  to  remote  aeeumulaiums  of  ice  and  enow  from  its  etreete  and 

eroeewalke.]  The  duty  resting  upon  municipal  corporations  to  remove  accu- 
mulations of  ice  and  snow  as  it  falls  from  time  to  time  upon  their  streets  is 
a  qualified  one.  and  becomes  imperative  onl  v  when  dangerous  formations  or 
obstacles  have  been  created  ana  notice  of  their  existence  is  received  bj  the 
corporations. 

A  village  cannot  be  said  to  be  negligent,  because,  during  a  period  of  fre- 
quent snow  storms  and  of  very  coldweather,  it  failed  to  remove  the  accu- 
mulated ice  and  snow  from  a  crosswalk  and  thus  keep  the  surface  of  the 
crosswalk  exposed,  or  because  it  failed  to  keep  the  snow  and  ice  on  the  cross- 
walk in  a  perfectly  smooth  condition.    Id. 

21.  When  a  finding  tfiai  it  toas  negligent  in  this  respect  is  against  the 

toeight  of  evidence.]  When,  in  an  action  brought  against  a  municipal  corpo- 
ration to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  in 
consequence  of  falling  upon  snow  covering  a  crosswalk,  a  finding  that  the 
municipal  corporation  was  guilty  of  negligence  is  against  the  weight  of  evi- 
dence, considered.    Id, 

Writ  of  inquiry  issued  in  an  action  to  recover  damages  for  personal 

injuries  —  the  court  may,  in  its  discretion,  direct  that  it  be  executed  before 
a  judge  and  a  jury  drawn  from  the  regular  panel. 

Elsbt  v.  Internationaij  Railway  Co 115 

See  Writ  of  Inquiry. 

Release  of  one  tort  feasor,  excepting  the  liability  of  others  —  it  is  in 

effect  a  covenant  not  to  sue.    Walsh  v.  Hanan 580 

See  Rbleabb. 

Landlord  and  tenant  •—  breach  of  a  contract  to  repair,  causing  personal 

injuries.     Stblz  v.  Van  Dubbn 858 

See  Landlord  and  Tbnant. 

NEW  TO!RK  CITY  —  Patented  article  —  action  of  New  Fork  dty  in  inviting 
proposals  thertfor  —  tohsn  **  a  fair  and  reasonable  opportunity  for  competition" 
i$  not  afforded  —  injunction  by  a  taxpayer. 

See  Kay  t>.  Monrob 484 

In  the  Municipal  Court  of  the  city  of  New  York  the  d^ense  of  a  non- 
joinder of  parties  must  ordinarily  be  raised  by  ansu>er  or  it  will  be  deemed  to  have 
been  waived. 

See  Sparks  v,  Pogarty 472 

New  York  Municipal  Court  —  a  demand  for  a  jury  trial'by  the  dtfendr 

ant  after  his  drfault  has  been  opened,  held  to  be  sufficient. 

See  Lbvy  v,  Roossin 887 

The  city  of  New   York  is  not  liable  upon  certificates  of  indebtedness 

issued  by  the  Flushing  avenue  improvement  commission. 

East  River  Nat.  Bank  v.  City  of  Nbw  York 242 

Charge  for  the  use  of  a  wharf  for  t?ie  first  twenty -four  hours — implied 

contract. 

See  International  Hide  Co.  v.  N.  Y.  Dock  Co 5<S8 

Removal  qf  the  water  registrar  of  Brooklyn  —  he  is  not  the  ''  head  of  a 

bureau,** 

See  People  ex  rel.  Eastmond  v.  Oakley 585 

NON-BESIDENT  —  Action  between  non-residents  for  a  tort  arising  outside 
of  the  State  of  New  York. 
See  Negligence. 

K0N-T7SEB — Easement  created  by  grant  not  destroyed  by. 
See  Easement. 

NOTICE  —  Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socage 
of  the  infant  owner  —  bona  fide  purchasers  from  the  guardian  in  socage  are  pro- 
tected—  notice  to  such  purchasers — facts  avpearing  in  the  judgment  roll  in  the 
foreclosure  action  — purchaser's  duty  as  to  the  examination  of  title. 

See  Cahill  v.  Seitz 106 
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NOVATIOK —  What  evidsneeJuHiflM  the  submiuion  to  the  jury  of  the  guee- 
Hon  whether  there  woe  a  novation,  considered. 

See  Ceballos  o.  Munson  Bteakbhif  Line 593 

O77I0BB  —  Agreement  to  assist  in  procuring  State  Contracts  by  using  influ- 
ence with  public  officers  —  it  is  void  as  against  public  policy  —  its  invalidity  may 
be  urged  (Uthough  not  pleaded  —  test  of  invalidity  —  receipt  of  benefits  thereundir 
—  what  contracts  for  services  before  public  officers  are  valid  and  wmtare  invalid. 

See  Drake  v.  Lauer. 86 

Application  of  civil  service  rules  to. 

See  Civil  Service. 

OPINION  —  A  statement  in  the  opinion  of  a  trial  judge  that  a  verdict  was  set 
aside  as  a  matter  of  discretion  can  refer  only  to  the  weight  of  evidence. 
See  Evidence. 

When  admissible  as  evidence. 

See  Witness. 

ORAX  AQBEEMENT : 

See  Contract. 

OBDEB: 

See  Motion  and  Order. 

PARENT  AND  CHILD  —  Habeas  corpus  to  obtain  possession  of  a  child  held 
under  a  commitment.]  1.  Where,  on  the  return  to  a  writ  of^  habeas  corpus 
to  inquire  into  the  cause  of  the  detention  of  the  petitioner's  infant  son.  it  is 
undisputed  that  the  respondent's  custody  of  the  child  is  by  virtue  of  a  com- 
mitment made  by  a  magistrate,  the  court  should  remand  the  child  into  the 
respondents  custody.    People  ex  rel.  Sampson  v.  N.  Y.  C.  Protectory..  196 

2.  The  child^s  welfare  cannot  be  comddered.]     Such  a  writ  is  simply  a 

writ  of  right  and  the  question  of  the  child's  welfare  cannot  enter  into  the 
determination  of  the  court.    Id. 

PABOL  AaBEEMENT: 

See  Contract. 

PABTNEBSHIP~(7/<ara<;fer  of  partnership  real  property.]  1.  In  the 
absence  of  an  agreement,  express  or  implied,  between  the  partners  to  the 
contrary,  partnership  real  estate  is  to  be  deemed  in  equity  as  changed  into 
personalty  only  to  the  extent  necessary  for  the  purposes  of  partnership 
equities;  and  its  general  character  as  realty  continues  with  all  the  incidents 
of  that  species  of  property,  between  the  partners  themselves  and  also 
between  a  surviving  partner  and  the  representatives  of  a  deceased  partner, 
except  that  each  share  is  impressed  with  an  implied  trust  for  the  perform- 
ance of  partnership  obligations.     Huber  v.  Case 479 

2.  Offer  of  firm  books  in  evidence.]    Where  the  existence  of  a  debt  due 

from  a  firm  and  the  amount  thereof  have  been  established  by  the  firm  ledger, 
and  by  a  contract,  the  court  may  properly  decline  to  permit  the  firm  to  offer 
in  evidence  all  of  the  firm  books.    Flago  v.  Fisk ....  169 

Complaint  to  recover  one  half  the  profits  of  a  business  under  an 

agreement  for  the  use  of  plaintiff's  services  and  name  —  not  demurrable 
because  it  asks  for  an  accounting  and  receiver — the  demand  for  equitable 
relief  regarded  as  surplusage — failure  to  allege  the  use  of  plaintifrs  name 

GiLLBSPIB  V.  MONTGOMERT 403 

See  Pleading. 

Action  for  goods  sold  to  a  copartnership  —  all  the  partners  must  be 

made  parties  defendant —  the  defect  of  parties  need  not  be  pleaded  where 
one  partner  is  sued  and  no  mention  is  made  of  the  copartnership —  practice 

in  New  York  Municipal  Court.    Sparks  v.  Fogarty 472 

See  Party. 

Rescission  of  a  sale  to  a  partnership,  induced  by  fraud  —  an  action 

for  damages  is  maintainable  against  the  partner  guilty  of  the  fraud  —  his 
discharge  in  bankruptcy  is  no  defense  —  proper  parties  to  an  action  to 
enforce  the  contract.    Hyde  &  Sons  c.  Lesser 820 

SeeQAJaK. 
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V ARTY  —  Action  fi^r  goods  sold  to  a  oopartnerMp^aU  the  partn&n  muel 
he  made  parties  defendant.]  1.  la  an  action  to  recover  the  value  of  goods 
sold  and  delivered  to  a  copartnership,  all  of  the  partners  must  be  made 
defendants.    Sparks  v.  Fogartt 47S 

2. The  defect  of  parties  need  not  be  pleaded  where  one  partner  is  sued  and 

no  mention  is  made  of  the  copartnership.]  Where  such  an  action  is  brought 
in  the  Municipal  Court  of  the  city  of  New  York  against  but  one  of  the  part- 
ners, and  the  complaint  therein  makes  no  mention  of  any  partnership,  the 
failure  to  plead  the  non- joinder  of  the  other  partners  does  not  preclade  the 
defendant  from  raising  that  objection  on  the  trial.    Id. 

8. Piactice  in  New  York  Municipal  Court.]  Semhle,  that  in  the  Munici- 
pal Court  of  the  city  of  New  York  the  defense  of  a  non -joinder  of  parties 
must  ordinarily  be  raised  by  answer  or  it  will  be  deemed  to  have  been 
waived.    Id. 

Satisfaction  of  a  mortgage,  under  an  agreement  by  the  debtor  to  pay 

the  debt  —  action  by  an  assignee  of  the  original  creditor  to  recover  an  unpaid 
balance  —  when  it  is  based  on  the  promise  and  not  on  the  bond  —  if  on  the 

bond  the  obligee  is  a  necessary  party.    Holmes  v.  Ely 890 

See  Ihleadino. 

Rescission  of  a  sale  to  a  partnership,  induced  by  fraud  —  an  action  for 

damages  is  maintainable  against  the  partner  guilty  of  the  fraud  —  his  dis- 
charge in  bankruptcy  is  no  defense  —  proper  parties  to  an  action  to  enforce 

the  contract.    Htde  <&  Sons  v.  Lesser 320 

See  Sale. 

Corporation  —  action  by  a  stockholder  thereof  to  compel  persons  to 

account  for  property  of  the  corporation  which  they  had  converted  —  a 
director  of  the  corporation,  who  took  no  part  in  the  conversion,  is  not  a 

proper  party.    Mulheran  v.  Qbbhardt 98 

See  Corporation. 

Agreement  by  a  grantee  of  premises  to  pay  for  lumber  used  upon  the 

premises — when  the  person  supplying  the  lumber  may  enforce  such  agree- 
ment.   HuRD  «.  Wing 68 

See  Contract. 

Fire  insurance  policy  containing  a  mortgagee  clause — the  mortgagee 

is  a  necessary  party  to  an  action  brought  by  the  insured  upon  the  policy. 

Lewis  o.  Guardian  Assurance  Co.  (Ltd.) 157 

See  Insurance. 

Surrogate — decree  refusing  to  admit  an  alleged  will  to  probate — the 

executor  nonnnated  therein  may  appeal.     Matter  of  Ratner 114 

See  Surrogate. 

Contract  providing  for  the  payment  of  a  debt  due  to  a  third  person  — 

when  enforcible  by  the  latter.    Flagg  ©.  Fisk 169 

See  Contract. 

Examination  of  before  trial. 

See  Deposition. 

PASSENQEB—  On  railioad. 
See  Railroad. 

PATENT  —  Action  of  New  York  city  in  inviting  proposals  for  a  patented 
article — whefi  **  a  fair  and  reasojioMe  opportunity  for  competition''  is  not 
afforded  —  injunction  by  a  Utxpayer. 

See  Kay  v.  Monroe 484 

Agreement  by  a  manufacturer  of  a  patented  article  to  pay  royaUies  to  the 

inventor  —  construction  tliereof. 

See  Corbet  v.  Manhattan  Brass  Co 217 

PAYMENT —  Voluntary  payrnent — financial  distress  and  inability  otherwise 
to  procure  a  loan  does  not  make  a  payment  involuntaiy.]  1.  While  the  owners 
of  land  located  in  the  city  of  New  York  were  engaged  in  erecting  a 
building  thereon,  the  city  authc»rities,  deeming  the  building  unsafe,  stopped 
work  thereon  and  altered  the  foundations  thereof.      The  city  filed  a  Us 
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psndeng  against  the  premises  for  the  coat  of  the  alterations.  At  the  time 
of  the  flhng  of  the  lis  pendens  the  owners  were  io  financial  distress  and 
had  arranged  for  a  loan,  the  making  of  which  was  prevented  by  the  filing 
of  the  lien.    In  order  to  secure  the  loan  they  paid  the  amount  of  the  lien. 

HM,  that  the  payment  was  voluntary  and  that  the  owners  were  not 
entitled  to  recover  the  amount  thereof  from  the  city. 

Neufeld  tj.  City  op  New  York 591 

%.  Money  paid  on  aeeount  will  he  applied  on  the  oldest  items.]    Money 

paid  upon  account  of  a  bill  consisting  of  a  number  of  items  will,  in  the 
absence  of  an  agi  cement  to  the  contrary,  be  applied  on  the  oldest  items. 

HuRDt>.  Wing 68 

FENAX  OODE  —  g  828  ~  Lottery  —  a  distribution  of  money  and  cigars  to  eon 
sUtute  a  lottet-y  must  depend  exclusively  upon  chance. 

See  People  ex  rbl.  Ellison  d.  Latin 292 

§  851  —  BoolseUing — proof  sustaining  a  conviction  thereof-^  instruction 

to  the  jury  as  to  the  punishment  thertfor. 

See  People  v.  Canepi 879 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PENALTY — B(md  given  by  a  pharmekdst  to  obtain  a  liquor  tax  certiflcate  — 
an  action  thereon  is  one  on  contract,  not  one  to  recover  a  penalty. 
See  Intoxicatiko  Liquor. 

PEKFOBMANCE  —Of  a  contract. 
See  Contract. 

PEBSON AX  IN  JXTBT — Arising  out  of  a  breach  cf  a  contract  to  repair. 
See  Landlord  and  Tenant. 

Ckiused  by  negligence. 

&e  Negligence. 

Ass  ssment  of  damages  for. 

See  Writ  op  Inquiry. 

PEBSONAL  PEOPEBTY—  GoUateral  pledged  to  secure  a  note  —  Statute  of 
Limitaiions  —  when  it  begins  to  run  in  such  a  case  in  favor  of  the  pledgee  —  ti 
is  not  from  the  date  of  a  demand  by  the  pledgor  for  the  collateral. 

See  Brown  v.  Bronson 818 

Corporation  —  €LCtion  by  a  stockholder  there  f  to  compel  persons  to  account 

for  property  of  the  corporation  which  they  had  converted  —  a  director  of  the  cor- 
poration, whff  took  no  part  in  the  conversion,  is  not  a  proper  party. 

See  MuLHERAN  V,  Gebhardt 98 

Injury  to  a  horse  while  in  the  possession  of  a  bailee  for  hire  —  the  bailee 

mu*4  show  tliat  it  was  not  the  re^tUt  of  negligence  on  his  part. 

See  8nsll  v,  Cornwbll 186 

Sale  of. 

See  Sale. 

PLEADING  —  Complaint  to  recover  one-half  the  profits  of  a  business  under 
an  agreement  for  the  use  of  plaintiff  *s  services  and  name — not  demurrable 
because  it  asks  for  an  accounting  and  receiver^  the  demand  for  equitable  relitf 
regarded  as  surplusage-— failure  to  allege  the  use  of  plaintiff's  name.]  1. 
The  complaint  in  an  action  alleged  that  the  defendants  were  copartners; 
that,  in  consideration  of  the  plaintiff  giving  his  services  and  allowing  his 
name  to  be  used  for  the  purpose  of  raising  the  sum  of  121.600  for  use  in  the 
business,  the  defendants  promised  and  agreed  to  give  him  an  equal  share 
in  the  profits  thereof;  that  the  plaintiff  superintended  the  defendants'  busi- 
ness and  acted  for  them  from  August  15,  1902.  until  February  21,  1908;  that 
the  plaintiff's  share  of  the  copartnership  profits  for  such  period  was  95,000 
or  more  which  was  unpaid;  that  the  defendants  had  failed  or  refused  to 
account  for  such  share  of  the  profits,  and  that  an  accounting  was  neceasaij 
to  determine  the  true  amount  due  and  pajjable  to  the  plaintiff. 
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The  plaintiff  asked  for  an  aocoiinting  and  for  the  appointment  of  a  receiver; 
also  *'  that  said  defendants  mavbe  compelled  to  pay  said  plaintiff  the  said 
sum  of  five  thousand  ($5,000)  dollars,  or  such  sum  as  may  be  due  him  as  his 
share  of  the  profits  aforesaid,  and  that  plaintiff  have  such  other  and  further 
relief  as  may  be  just  and  equitable." 

Hdd,  that  the  complaint  was  not  demurrable  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action; 

That  the  fa::ts  stated  entitled  the  plaintiff  to  some  form  of  legal  relief  and 
that  the  averments  seeking  equitable  relief  might  be  regarded  as  surplusage; 

That  while  there  was  force  in  the  criticism  that  the  plaintiff  had  not  suffi- 
ciently alleged  that  he  allowed  his  name  to  be  used  in  raising  the  sum  of 
921.600.  such  criticism,  even  if  sound,  was  not  sufficient  to  support  the 
demurrer,  as  it  could  not  be  assumed  that  the  contract  was  entire  in  the  sense 
that  failure  to  permit  the  use  of  the  plaintiff's  name  defeated  his  right  to 
any  share  in  the  profits,  although  he  performed  services  for  the  defendants. 

QlLLESPIB  «.  MONTOOICBRT 408 

2. Satisfaction  qf  a  mortgage,  under  an  agreement   by  the  debtor  to 

pay  the  ddtt  —  action  by  an  aeeignee  of  the  original  creditor  to  recover  an  unpaid 
baianee  —  wJien  it  is  baeed  on  the  promise  and  not  on  the  bond.]  The  com- 
plaint in  an  action  alleged  that  the  defendant  executed  and  delivered  to 
Bamuel  I.  Acken  tiis  bond  conditioned  for  the  payment  of  the  sum  of  $20,000 
with  interest;  that  he  executed,  as  collateral  security  for  the  payment  of 
said  bond,  a  mortgage  upon  certain  premises;  that  thereafter  Acken,  upon  the 
request  of  the  defendant  and  upon  the  defendant's  express  promise  to  paj 
the  said  sum  of  $20,.000,  satisfied  the  mortgage;  that  subsequently  the  defend- 
ant, in  pursuance  of  bis  promise  to  pay  the  $20,000,  paid  to  Acken  $9,000, 
leaving  a  balance  still  due  and  owing  to  Acken  of  $11,000  with  interest  from 
the  1st  day  of  March,  1901;  that  no  part  of  this  sum  had  been  paid,  although 
frequently  demanded;  that  the  said  Samuel  I.  Acken  had  assigned  all  his 
right,  title  and  interest  in  said  sum  of  $11,000  with  interest  to  the  firm  of 
Samuel  I.  Acken  &  Sons,  and  that  said  firm  had  subsequently  transferred 
the  claim  to  the  plaintiff. 

Hsld,  that  the  complaint  impliedly  averred  that  Samuel  I.  Acken,  upon 
the  express  promise  of  the  defendant  to  pay  the  indebtedness,  relinquished 
his  mortgage  security  and  relied  upon  the  new  promise  in  place  of  the  bond 
which  had  Deen  given; 

That  the  action  was  not  upon  the  original  bond,  but  was  upon  such  new 
promise,  and  that  the  complaint  stated  facts  sufficient  to  constitute  a  cause 
of  action.    Holmes  o.  £lt 890 

8. Jfon  the  bond  the  obligee  is  a  necessary  party."]    Semble,  that  if  the 

action  bad  been  brought  upon  the  original  bond  it  would  have  been  neces- 
sary, such  bond  not  having  been  assigned,  to  make  Acken  a  party  defend- 
ant.   Id. 

4. Fheis  impliedly  af>erred  considered  on  a  demurrer — they  may  be 

traversed.]  Upon  the  hearing  of  a  demurrer  the  pleading  demurred  to  will 
be  held  to  state  all  facts  that  can  be  implied  from  the  allegations  by  reason- 
able and  fair  intendment;  facts  so  impliedly  averred  are  traversable  in  the 
same  manner  as  though  directly  stated.    Id. 

6. An  answer  required  to  state  definitely  whether  a  contract  set  up  in  the 

complaint  is  admitted  or  denied.]  The  complaint  in  an  action,  brought  by  the 
vendee  mentioned  in  a  contract  for  the  sale  of  real  estate,  to  recover  from 
the  vendor  damages  resulting  from  the  alleged  inability  of  the  vendor  to 
convey  a  marketable  title,  set  out  the  alleged  contract  in  full  as  an  exhibit 
forming  part  of  the  complaint. 

The  defendant  in  his  answer  admitted  that  he  entered  into  a  contract 
which  he  believed  to  be  the  contract  referred  to  in  the  complaint,  and  asked 
leave  to  have  produced  upon  the  trial  the  original  contract,  to  which  he 
referred  for  the  terms  and  provisions  thereof,  and  except  as  so  admitted  he 
denied  the  allegations  of  the  complaint  with  respect  to  the  contract. 

Held,  that  the  answer  was  indefinite  as  to  whether  the  defendant  admitted 
or  denied  the  contract  as  pleaded  in  the  complaint,  and  that  the  plaintiff 
was  entitled  to  have  the  answer  made  definite  and  certain  in  this  respect. 

BoBSUK  V.  Blaunbb 806 
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6.  Time  to  move  for  euch  rdUf  where  the  anmoer  is  eerted  by  mail.^ 

Where  n  pleading  is  served  by  mail,  the  time  prescribed  by  section  22  of 
the  General  Rules  of  Practice  for  the  making  of  a  motion  to  make  it  more 
definite  and  certain  is  doubled  pursuant  to  section  798  of  the  Code  of  Civil 
Procedure.    Id. 

7. Parol  agreement  by  a  pereon  since  deceased  to  toiU  aU  his  property  to 

another — failure  to  plead  the  Statute  of  Frauds^l  Where  a  party,  with  whom 
a  parol  agreement,  by  a  person  since  deceased,  to  will  all  his  property  to  him, 
has  been  made,  sets  it  up  as  a  valid  contract  in  the  answer  interposed  by  him 
in  an  action  brought  to  partition  the  real  estate  of  which  the  deceased  died 
seized  and  demands  specific  performance  thereof,  the  other  parties  to  the 
action,  by  neglecting  to  serve  a  reply  to  such  answer,  are  not  precluded  from 
asserting  that  the  contract  was  void  under  the  Statute  of  Frauds. 

Pattat  v.  Pattat 102 

8. Proof  of  fads,  arising  after  the  bringing  of  the  action,  alleged  in  the 

plea/^'-ng.]  The  rule  that,  in  an  action  at  law,  the  rights  of  the  parties  roust 
be  determined  as  of  the  time  when  the  action  was  commenced,  is  subject  to 
exceptions,  one  of  which  is  that  where  a  fact  has  arisen  subsequent  to  the 
joinder  of  issue,  which  either  increases,  diminishes  or  extinguishes  the  right 
of  recover}^  such  fact  may  be  proved  if  the  same  is  set  out  by  appropriate 
allegations  in  a  supplemental  complaint  or  answer. 

Industrial  &  Genebal  Tbubt  (Ltd.)  v.  Tod 268 

9. Action  on  contract  —  biU  of  particulars  of  the  instances  toTierein  the 

dtfendant  dfnms  that  the  plaintiff  did  not  comply  toith  the  contract.]  Where 
the  answer  interposed  in  an  action  upon  a  contract  denies  the  plaintiff's 
alle^tion  of  performance,  the  defendant  will  not  be  required  to  state  the 
particulars  of  his  denial,  nor,  if  he  specifies  certain  instances  wherein  the 
plaintiff  has  failed  to  comply  with  the  contract,  will  he  be  required  to  fur- 
nish the  piuticulars  of  the  instances  specified.    Barbbto  v.  Rothschild.  . .  211 

10. Admission  in  a  dtfense  to  tohich  a  demurrer  has  been  sustained.] 

Where  a  demurrer  interposed  by  the  plaintiff  to  one  of  the  separate  defenses 
set  up  in  the  answer  has  been  sustained,  the  plaintiff  cannot  avail  himself 
of  an  alleged  admission  contained  in  such  defense. 

International  Money  Co.  «.  Southern  Co 909 

11.  —  It  must  be  considered  as  a  whole.]  If  an  allegation  in  a  pleading 
be  offered  in  evidence  as  an  admission  by  the  pleader,  the  entire  allega- 
tion must  be  taken  into  consideration.    Id. 

12. When  a  demurrer  to  the  complaint  is  not  frivolous.]    A  pleading 

will  not  be  adjudged  frivolous  unless  its  insufficiency  is  apparent  from  a 
mere  inspection  thereof.  If  argument  is  required  to  establish  its  insuffi- 
ciency, it  is  not  frivolous.    Rankin  v.  Bush 181 

Action  by  the  holder  of  a  certificate  issued  by  an  insurance  associa- 
tion, on  behalf  of  herself  and  parties  similarly  situated,  to  establish  her 
claim,  to  compel  the  directors  of  the  association  to  account  for  moneys  which 
they  had  misappropriated,  and  lo  procure  the  removal  of  the  receiver  of  the 
ass(x;intion  and  the  appointment  of  a  new  receiver  —  when  the  complaint 

states  but  one  cause  of  action.    Powell  v.  Himklby 188 

See  Misjoinder. 

A  defect  of  parties  need  not  be  pleaded,  in  an  action  to  recover  for 

goods  sold  to  a  firm,  where  one  partner  is  sued  and  no  mention  is  made  of 
the  copartnership  —  practice  in  New  York  Municipal  Court. 

Sparks  v.  Pogarty 472 

See  Party. 

Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  solvent 

was  in  trust  for  his  benefit  —  there  must  be  a  written  declaration  of  the  trust 
—  failure  of  the  grantee  to  allege  that  there  was  no  written  declaration 

thereof.    Hill  v.  WARaAWSKi 198 

See  Trust. 
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Joinder  of  causes  of  action — a  cause  of  action  under  section  81  of 

the  Stock  Corporation  Law  and  one  at  common  law  for  a  false  report  by  the 

treasurer  of  a  corporation  may  be  Joined.     Hutchinson  v,  Youno 407 

See  Misjoinder. 

Agreement  to  assist  in  procuring  State  contracts  by  usine  influence 

with  public  officers  —it  is  void  as  against  public  policy — its  inyalldity  may 

be  urged,  although  not  pleaded.    Duakb  v.  Laubr 86 

See  Contract. 

Ejectment  ~  the  plaintiff  in  ejectment  may  show  that  a  deed  under 

which  the  defendant  claims  title  is  fraudulent  and  void,  although  he  did  not 

plead  its  invalidity.     Babcock  v.  Clabk 119 

See  Ejectmbnt. 

Libel — where  it  refers  to  a  hotel  and  not  to  the  proprietor  a  com- 
plaint must  allege  special  damages.    Maglio  v.  New  Yobk  Herald  Co.  . . .  540 
See  Libel. 

Contract — a  party  seeking  to  rescind  it  must  make  restitution  or 

allege  his  willingness  to  do  so.    Citt  of  Iron  wood  v.  Wickbs 164 

See  Contract. 

PLEDGE  —  Statute  of  LimiUUione — when  it  begins  to  run  in  favor  of  a 
pledgte  ]  The  title  to  property  pledged  remains  In  the  pledgor  until  divested 
by  some  sale  or  by  the  title  being  changed  in  some  judicial  proceeding,  or  by 
the  pledgee  converting  the  property  to  his  own  use  by  a  sale  thereof;  In  the 
latter  instance  the  Statute  of  Limitations  begins  to  run  from  the  time  of  the 
actual  conveision.     Brown  v.  Bronson 818 

FOOLSELLING — Proof  etutaininff  a  conviction  thereof — instruction  to  the 
jury  OB  to  (hepunitJiment  therefor. 

See  Pboplb  v,  Canepi 379 

POWER — A  deed  executed  by  one  of  two  executors  having  a  power  of  sale 
Is  void— when  a  partv  claiming  under  such  a  deed  acquires  a  good  title 

under  the  Statute  of  Limitations.    Brown  «.  Dobbbtt 190 

See  Dbbd. 

What  deed  by  an  executor  is  not  an  exercise  of  a  power  of  sale. 

Huber  v.  Case 479 

See  Mortgage. 

TBJLCIIOE  — Attachment— affidavit  on  iT^ormation  and  belief  that  dtfeni- 
aut  fiad  made  no  designation  of  a  person  on  whom  service  could  be  made  —  sus- 
tained by  an  informal  county  clerkfs  certificate -^failure  of  a  warrant  to  recite 
the  grounds  th  reof. 

See  Ennis  d.  Untermter 175 

Writ  of  inquiry  issued  in  an  action  to  recover  damages  for  persojial 

ir^uries  —  tfie  court  mny,  in  its  discretion,  direct  that  it  be  executed  before  a 
fudge  and  a  jury  drawn  from  the  regultir  panel. 

See  Elset  v.  International  Railway  Co 115 

Order  of  arrest  —  when  the  moving  papers  fail  to  show  personal  knowledge 

by  the  affiant  of  the  fact  t/iat  alleged  false  representations  were  made  by  the  defend- 
ant to  a  commi  reiai  agency. 

See  Price  v.  Levy 274 

Examination  of  a  party  before  trial  —  not  granted  to  enable  a  plaintiff  to 

learn  whether  he  has  a  cause  of  action  —knowledge  of  the  mailer  by  other 
witnesses. 

See  Knight  v.  Morgenroth 424 

Vacation  of  judgment  not  granted  upon  the  mere  allegation  of  a  party 

that  his  attorney  acted  negligently,  unwisely  and  improperly  —  terms  imposed. 

See  Early  v.  Bard 476 

New  York  Municipal  Court  —  a  demand  for  a  jury  trial  by  the  dtfend- 

ant  after  his  default  has  been  opened,  held  to  be  sufficient. 

See  Levy  v,  Roossin 887 
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Tue  action  of  a  trial  judge  in  marking  a  com  HtUod  i»  equivalent  to  a  die- 

eontinuanoe  of  the  action. 

Matter  of  Rogers  v,  Marcus 552 

8iay,  because  of  the  non-payment  of  costs —  a  copy  of  tlie  order  imposing 

the  eoiU  must  be  first  served. 

See  Sire  v.  Shubert 834 

Cancellation  of  notice  of  Us  pendens  —  wJien  discretionary  and  when  a 

matter  of  right. 

Bee  Jaryis  v.  American  Forcitk  Powder  Mfg.  Co 234 

Tims  to  move  for  relief  ithere  the  answer  is  served  by  mail. 

See  Borsuk  v.  Blaunbr 306 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

Relating  to  injunctions. 

Bee  Injunction. 

Relating  to  pleadings. 

See  Pleading. 

Relating  to  the  reference,  etc.,  of  a  disputed  claim. 

See  Reference. 

Relating  to  the  trial  of  an  action. 

Bee  Trial. 

PSINOIPAL  AND  AOiEST  —  Money  given  to  the  secretary  of  an  in  vest- 
ment company  for  a  mortgage  —  liability  of  the  company  where  the  mortgage 
proves  to  be  a  forgery —  tTiefaet  that  the  secretary  has  acted  as  attorney  for  the 
Under  in  other  matters  does  net  relieve  the  company — plea  of  ultra  vires  by 
the  company — company  not  discharged  because  the  mortgage  was  given  by  a 
third  pirson.]  1.  la  an  action  brought  against  tbo  liOng  Island  Real  Estate 
Exchange  and  Investment  Company  to  recover  $1,500,  which  the  plaintiff 
claimed  to  have  delivered  to  that  corporation  to  be  Invested  for  her  on  bond 
and  mortgage,  it  appeared  that  the  defendant  maintained  an  office,  on  the 
windows  of  which  the  following  sign  was  displayed:  **  Long  Island  Real 
Estate  Exchange  and  Investment  Company,  Ignatz  Martin,  President; 
Sydney  H.  Carr,  Secretary." 

Both  Martin  and  Carr  had  desks  in  the  office-  and  Carr's  desk  stood  near  a 
safe  marked  with  the  name  of  the  corporation.  Carr  managed  and  controlled 
the  business  of  the  corporation. 

The  plaintiff  came  to  the  defendant's  office  seeking  to  invest  $4,000  and 
was  introduced  to  Carr  as  the  defendant's  secretary.  Carr,  after  talking  with 
Martin,  agreed  to  take  $1«500  and  give  the  plaintiff  a  mortgage  on  certain 
real  property  owned  by  the  corporation.  The  plaintiff  paid  the  $1,500  to 
Carr  in  the  presence  of  Martin  and  received  a  bond  for  the  money  and  a 
receipt  signed  by  Carr,  but  no  mortgage.  A  week  later  she  again  came  to 
the  office  and  Carr  told  her  that  they  would  take  the  remaining  $2,500  and 
give  her  a  mortgage  upon  property  owned  by  a  woman  named  Peters  which 
was  controlled  by  the  corporation.  The  plaintiff  paid  the  $2,500  in  cash  to 
Carr  at  his  desk  in  the  presence  of  Martin,  and  Carr  placed  the  money  in  the 
safe  marked  with  the  corporation's  name.  The  plaintiff  thereupon  received 
a  mortgage  for  $2,500  executed  by  Mrs.  Peters  and  also  a  bond  executed  by 
Mrs.  Peters  and  by  Carr  and  Martin  individually.  No  complaint  was  made 
in  respect  to  this  transaction. 

Thereafter  Carr  informed  the  plaintiff  that  the  company  had  lost  control  of 
the  property  proposed  as  the  security  for  the  $1,500  investment,  but  that  it 
would  substitut  e  other  land  owned  by  the  company.  Martin  confirmed  the 
statement  and  thereafter  Carr,  Martin  and  the  plaintiff  went  to  view  the 
land.  Subsequently  the  plaintiff  was  told  by  Carr  in  the  presence  of  Martin 
that  one  Bender  had  purchased  the  land  and  that  he  was  to  give  back  a  mort- 

gkge  which  would  be  made  directly  to  the  plaintiff.    A  mortgage  purport- 
g  to  have  been  executed  by  Bender  was  then  given  to  the  plaintiff  in 
exchange  for  her  receipt  for  the  $1,500.    Payments  of  interest  were  made  at 

App  Div.— Vol.  XCIII.        44 
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the  defendant's  office  by  Carr  who  took  some  raoeiptB  running  to  Bender. 
On  one  occasion  the  monev  for  the  payment  of  the  interest  on  both  the  bond 
and  mortgages  was  handed  to  Garr  by  Martin. 

Subsequently  it  was  discovered  that  Bender  was  a  myth  and  the  mortgage 
a  forgery;  that  Carr  was  a  thief  and  that  he  had  never  turned  over  to  the 
defendant  the  |1,(K)0. 

HM,  that  the  defendant  had,  so  far  as  the  plaintiff  was  concerned,  clothed 
Oarr  with  apparent  authoritv  to  receive  the  |l,500  for  investment  and  was 
estopped  from  denying  that  it  had  received  the  money  for  that  purpose; 

That  the  fact  that  Oarr  was  an  attorney  and  counselor  at  law;  that  under 
his  name  on  the  defendant's  siffn  there  appeared  in  small  letters  the  words 
''Conveyancer  and  Examiner  of  Titles;"  that  the  plaintiff,  after  becoming 
acquainted  with  Carr  «s  the  secretary  of  the  defendant,  consulted  him  with 
reference  to  other  matters  than  her  investments;  that  she  had  received  interest 
from  Carr  by  his  personal  check  and  signed  receipts  running  to  Bender,  did 
not  establish  that  the  plaintiff  dealt  i^th  Carr  personally  and  not  in  his 
official  capacitv; 

That  the  defendant  could  not  be  heard  to  plead  as  against  the  plaintiff  that 
the  investment  which  the  payment  to  it  contemplated  was  vUra  vires  ; 

That  the  defendant  could  not  successfully  urge  that,  as  the  plaintiff  was 
told  that  the  propertv  belonged  to  Bender  and  as  she  accepted  a  bond  and 
mortgage  executed  directly  oy  Bender  to  her,  she  thereby  discharged  the 
company  and  accepts  the  obligation  of  Bender. 

Ring  v.  Lonq  Island  Real  Estate  Exchange 442 

2. Stockbroker  and  customer — duplication  of  orders  to  uU  stock — mean- 
ing of  wordi  **  ImU  have  to  let  my  stocks  go'*  —  it  is  an  authorisation  not  a 
direction  —  notice  of  election  to  exercise  it  in  necessary — ambiguous  instructions 
by  a  principal  to  an  agent  are  at  the  risk  of  the  former — manner  of  execution 
of  a  direction  to  sell  stock  —  brokers  liable  for  the  misconduct  of  selling  agents 
employed  by  themJi  In  an  action  against  certain  stockbrokers,  whose  place  of 
business  was  in  Cnicago  and  who  were  represented  in  New  York  city  by  the 
brokerage  house  of  Van  Embureh  &  Atterbury,  by  a  customer  of  audi  stock- 
brokers, it  appeared  that  the  pTaintiff's  orders  for  the  purchase  and  sale  of 
stocks  were  given  by  him  directly  to  Van  Embursh  &  Atterbury,  who 
reported  to  the  defendants  at  Chicago,  by  whom  n Duces,  etc.,  thereof  were 
sent  to  the  plaintiff. 

It  further  appeared  that  defendants  were  carrying  for  the  account  of  the 
plaintiff  2,000  shares  of  Rock  Island,  long,  600  snares  of  Atchison,  long,  and 
500  shares  of  Rubber  preferred,  short;  that  in  response  to  a  telegram  for 
more  margins  the  plaintiff,  who  was  at  the  office  of  Van  Emburgh  &  Atter- 
bury, telegraphed  the  defendants,  *'I  vnll  have  to  let  my  stocks  go; "  that 
the  defendants  then  instructed  Van  Emburgh  &  Atterbury  to  sell  2. 000  shares 
of  Rock  Island  and  600  shares  of  Atchison,  and  to  buy  50O  shares  of  Rubber 
preferred,  without  stating  that  the  transactions  were  for  the  plaintiff's 
account.  The  plaintiff  also  gave  directly  to  Van  Emburgh  &  Atterbunr  two 
separate  orders  each  to  sell  500  shares  of  Rock  Island  and  a  third  order  to 
sell  600  shares  of  Atchison.  Upon  the  transactions  being  reported  to  the 
defendants,  the  latter,  without  consulting  the  plaintiff,  instructed  Van 
Emburgh  &  Atterbury  to  buy  1,000  shares  of  Rock  Island  and  500  shares  of 
Atchison. 

Held,  that  the  plaintiff's  telegram,  "I  will  have  to  let  my  stocks  go," 
authorized  the  defendants  to  sell  any  or  all  of  the  plaintiif  s  stocks  which 
they  were  carrying  for  him  and  to  cover  the  stocks  which  they  had  sold  for 
his  account; 

That  if  the  language  of  the  telegram  was  ambiguous  the  principle  would 
apply  that  instructions  from  a  principal  to  an  affcnt  should  be  expressed 
in  clear  language,  and  that  if  the  language  is  not  plain  and  unequivocal,  but 
is  fairly  susceptible  of  different  interpretations  and  the  asent  in  fact  is  misled 
and  adopts  and  follows  one  while  the  principal  intended  another,  then  the 
principal  will  be  bound  and  the  agent  will  be  exonerated; 

That  such  telegram  was  an  authorization  and  not  a  direction  to  sell,  and 
that,  until  the  defendants  had  notified  the  plaintiff  of  their  election  to  exercise 
the  authority  contained  in  the  plaintiff's  telegram,  the  plaintiff  was  at  liberty 
to  give  orders  directly  to  Van  Emburgh  &  Atterbury; 
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That  the  defendants  must,  therefore,  he  regarded  as  having  sold  the  dnpli- 
cated  stocks  for  their  own  account; 

That  when  the  plaintiff  directed  Van  Emhurgh  &  Atterhury  to  sell  600 
shares  of  stock,  the  defendants  did  not  contract  to  sell  those  shares  in  one 
block,  but  in  the  ordinary  manner,  viz.,  in  100-share  lots; 

That  the  defendants,  although  personally  innocent,  were  chargeable  with 
the  misconduct  of  brokers,  employed  to  sell  stock  for  the  account  of  the 
plaintiff)  in  selling  such  stock  to  themselves.    Evaks  t>,  Wbbnn 846 

8. Potoer  of  the  agent  when  acting  in  his  own  interest  to  bind  his  prind- 

pal.]  The  general  power  or  authority  of  an  agent  to  act  for  his  principal 
does  not  embrace  a  case  where  it  appears  from  the  transaction  that  the  asent 
is  acting  in  his  own  Interest.  Uncfer  such  circumstances,  the  agent's  author- 
ity to  bind  the  principal  by  his  act  will  not  be  upheld,  unless  it  appears  that 
he  was  clothed  with  such  authority  by  language  so  plain  that  no  other 
rational  interpretation  can  be  placed  upon  it.    Rakkik  v.  Bush 181 

4. Action  upon  the  bond  of  a  hank  cashier  who  fraudulently  certified 

a  dheek  which  he  used  in  payment  of  an  individual  debt — wheti  a  demurrer 
to  the  complaint  is  7wt  Jrivolous  ^special  damages.]  The  complaint  in  an 
action  brought  by  the  receiver  of  the  Elmira  National  Bank  to  recover  upon 
a  bond  given  by  one  Bush  as  security  for  the  faithful  performance  of  his 
duties  as  cashier  of  the  Elmira  National  Bank  alle^'d  that  Bush  was 
indebted  in  the  sum  of  115,012.50  to  the  Chase  National  Bank  of  the  city  of 
New  York,  with  which  bank  the  Elmira  National  Bank  had  a  deposit 
account;  that  Bush  drew  a  check  on  the  Elmira  National  Bank  payable  to 
the  order  of  the  Chase  National  Bank  for  the  amount  of  his  indebtedness  to 
the  latter  bank  and  fraudulently  and  illegally  certified  such  check  in  his 
capacity  as  cashier;  that  the  Chase  National  Bank  charged  the  account  of 
the  Elmira  National  Bank  with  the  amount  of  the  check,  but  subsequently 
returned  17.012.50  thereof.  Judgment  was  demanded  for  the  remaining 
18,000  with  interest  thereon. 

Upon  an  appeal  froih  an  order  adjudging  a  demurrer  interposed  by  the 
defendants  to  be  frivolous,  it  was 

Held,  that  at  the  time  tlie  Chase  National  Bank  charged  the  account  of 
the  Elmira  National  Bank  with  the  amount  of  the  illegally  certified  check, 
it  had  notice  of  facts  which  placed  it  upon  inquiry  with  respect  to  Bush's 
authority  to  certify  the  check  and  that,  when  it  assumed  to  devote  the 
funds  of  the  Elmira  National  Bank  to  the  payment  of  the  check,  it  did  so  at 
its  peril; 

That  the  transaction  did  not  divest  the  Elmira  National  Bank  of  its  title 
to  the  money  on  deposit  with  the  Chase  National  Bank  or  impair  its  right 
to  draw  upon  such  money; 

That  the  plaintiff  could  not  recover  the  damages,  if  any,  which  the 
Elmira  National  Bank  had  sustained  on  account  of  the  refusal  of  the  Chase 
National  Bank  to  pay  over,  upon  demand,  the  money  withheld  by  the  latter 
bank,  as  such  damages  were  special  in  their  nature  and  had  not  been  pleaded; 

That,  as  it  did  not  appear  that  the  Elmira  National  Bank  had  suffered  any 
loss  throueh  the  action  of  Bush  or  of  the  Chase  National  Bank,  it  was  ques- 
tionable whether  the  complaint  was  not  demurrable; 

That  a  pleading  will  not  be  adjudged  frivolous  unless  its  insufficiency  is 
apparent  from  a  mere  inspection  hereof;  that  if  argument  is  required  to 
establish  its  insufficiency ,ifit  is  not  frivolous; 

That  it  was,  therefore,  improper  to  adjudge  the  demurrer  frivolous.    Id. 

5.  Real  estate  broker  —  when  his  commissions  are  earned.]    A  broker 

employed  to  secure  a  purchaser  of  real  estate,  who  procures  a  customer  to 
whom  his  employer  agrees  to  sell  such  real  estate,  is  entitled  to  recover  com- 
missions, notwithstanding  the  fact  that  thereafter  the  employer  refuses  to 
enter  into  a  formal  contract  of  sale  because  a  building  upon  the  land  intended 
to  be  conveyed  encroaches  upon  adjoining  land.    Cusack  v.  Aikman 570 

6. Broker  employed  to  sell  real  property  —  when  entitled  to  recover  com- 
missions.'^ In  order  to  entitle  a  broker  employed  to  sell  real  property  to 
commissions,  he  must  produce  a  purchaser  readv  and  willing  to  enter  into 
a  contract  on  the  employer's  terms;  he  is  not  entitled  to  commissions  for 
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uDSucceaef  ul  efforts  to  effect  a  sale,  unless  the  failure  is  due  to  the  fault  of 
his  employer.    Sampson  9.  Ottingbb 226 

7. Brfuial  of  ths  etutofner  proposed  by  the  broker  to  negotiate  through 

A»m.]  Where  the  broker  presents  to  his  employer  the  name  of  a  customer, 
and  the  latter,  through  no  fault  of  the  employer,  refuses  to  enter  into  any 
negotiations  through  the  medium  of  such  broker,  the  broker  is  not  entitled 
to  commissions  if  the  premises  are  subsequently  sold  to  such  customer  through 
the  medium  of  another  broker.    Id. 

8. The  employer  may  deal  with  eueh  customer  either  personally  or  through 

another  broker,]  The  employer  violates  no  right  of  the  broker  in  negotiating 
directly  with  the  proposed  customer,  after  the  broker  has  failed  to  bring  such 
customer  to  specifled  terms  and  has  abandoned  his  efforts  in  that  direction, 
nor  is  the  employer  liable  for  commissions  under  such  circumstances  if  his 
independent  negotiations  result  in  a  sale.    Id. 

9. Real  estate  broker — commissions  for  procuring  a  loan — produdna 

a  party  who  accevts  the  application  but  thereafter  refuses  to  make  the  loan,]  A 
broker  employed  to  procure  a  loan  upon  real  estate,  who  induces  a  person 
financially  able  and  otherwise  competent  to  make  the  loan,  to  execute  a  writ- 
ten acceptance  of  the  application  for  the  loan,  is  not  entitled  to  his  com- 
missions, if  such  person  subsequently  refuses  to  make  the  loan. 

AsHKiELD  V.  Case 452 

to. An  agreement  signed  with  the  agenVs  seal  does  not  bind  the  principal,] 

An  agreement  for  the  sale  of  real  property  executed  under  his  seal  by  the 
agent  of  the  owners  thereof  is  not  binding  upon  such  owners;  the  agreement 
being  under  seal,  the  agency  cannot  be  shown  with  respect  thereto. 

Bla^xhard  v.  Akcukk 459 

11. Real  estate  broker  —  wlien  he  earns  his  commissions  on  an  exchange 

of  real  estate.]  A  broker  employed  to  effect  an  exchange  of  real  estate 
earns  his  commissions  when  he  finds  a  person  ready,  able  and  willing  to  per- 
form his  part  of  the  agreement  upon  the  terms  named  by  the  oroker's 
employer.     Suydam  v.  Ubalt 396 

13.  Subsequent  refusal  cf  his  principal  to  complete  it.]    The  fact  that 

the  employer  subsequently  refuses  to  enter  into  a  contract  of  exchange 
does  not  affect  the  broker's  right  to  his  commissions.    Id. 

13.  Declarations  of  an  agent  made  after  the  cvctU.]    The  negligence  of 

a  corporation  cannot  be  established  by  the  declarations  of  its  servants  made 
after  the  event.    Bubns  e.  Bordbiv's  Condensed  Milk  Ck) 566 

Contract  to  pay  a  portion  of  the  profits  realized  on  a  sale  to  the  party 

introducing  the  purchaser  —  when  an  action  brought  by  such  party  to  recover 

his  full  share  of  the  entire  profits  is  premature.    Hart  v.  Garrett  Co 145 

See  Contract. 

An  agent  of  an  insurance  company  may  waive  a  prohibition  as  to 

other  insurance  —  the  continuation  of  existing  insurance  dws  not  constitute 
"other  insurance"  —  when  the  question  of  agency  is  one  of  fact. 

Lewis  v.  Guardian  Assurance  Co.  (Ltd.) 157 

See  Insurance. 

Landlord  and  tenant  —  power  of  the  lessor's  agent  to  accept  a  surren- 
der of  the  demised  premises.     Goldsmith  v.  Schroeder 206 

See  Landlord  and  Tenant. 

FBINOIPAL  AND  INTEREST — Testamentary  trustee  —  a  decree  on  an 
intermediate  accounting  is  final  on  the  question  whether  a  dividend  should 

be  credited  to  income  or  principal .    Matter  of  Eltino 516 

See  Surrogate. 

PBOCEDURE : 

See  Practice. 

PEOOF: 

See  EviDENCB. 
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WBLLC  OFFIOEB: 

See  Officer. 


FUBLIO  POLICY —  W?uit  contract  is  eaiUrary  to. 
See  Contract. 

FUBLIO  STREET : 

See  Municipal  Corporation. 

FUBCHA8E  —  €f  personal  property. 
See  Sale. 

Of  real  property. 

See  Vendor  and  Purchaser. 

paqb. 
BAILBpOAD —  Company  —  liability  for  a  passenger' 8  trunk  stolen  while  in  its 
possession — it  is  an  insurer —  burden  (f  proof —  the  law  of  the  place  of  delitery 
governs — statute  of  New  Jersey  limitiixg  the  liabtlity  w/ien  notice  is  posted.^  In 
an  action  brought  against  a  railroad  corporation  to  recover  damages  for  the 
negligent  loss  of  a  trunk  owned  by  the  plaintiff's  assignor,  it  appeared  that 
the  railroad  company  received  the  trunk  at  its  station  in  New  York  city 
from  an  expressman;  that  the  plaintiff's  assignor  bought  a  ticket  on  the 
defendant's  railroad  to  Roselle,  N.  J.,  and  that  she  then  went  to  the  baggage 
room  and  asked  that  her  trunk  bo  checked  to  her  journey's  end.  The  trunk 
could  not  be  found,  and  the  plain tifTs  assignor,  desiring  to  take  a  certain 
train,  accepted  a  check  for  her  trunk  on  the  promise  of  the  baggagemaster  to 
send  it  on  to  Roselle.  She  presented  the  check  at  Roselle,  but  the  trunk  was 
not  delivered  to  her,  and  it  subsequently  appeared  that  it  had  been  stolen 
from  the  defendant's  possession. 

Held,  that  the  defendant's  obligation  with  respect  to  the  trunk  was  that  of 
a  common  carrier  and  not  of  a  warehousemsn; 

That,  as  a  common  carrier,  it  was  an  insurer  of  the  trunk  except  against 
an  act  of  Qod  or  of  the  public  enemy; 

That  the  plaintiff  made  out  a  prima  facie  case  when  he  showed  a  demand 
for  the  tnmk  accompanied  by  a  presentation  of  the  check  at  the  place 
where  the  defendant  undertook  to  deliver  the  trunk  and  the  failure  of  such 
defendant  to  comply  with  such  demand; 

That  the  mere  proof  that  the  trunk  was  stolen  while  in  the  possession 
of  the  defendant  did  not  acquit  the  latter  of  negligence; 

That  the  rights  of  the  parties  were  governed  by  the  law  of  New  Jersey; 

That  a  statute  of  the  State  of  New  Jersey  that  any  railroad  company 
of  that  State  might,  by  giving  notice  to  persons  tendering  baggage  to  it, 
limit  its  liability  as  a  carrier  of  such  baggage  to  |100  for  each  hundred 
weight  of  such  baggage,  unless  such  person  should  pay  an  additional 
charge,  and  that  "a  general  notice  of  the  limitation  of  such  company's 
responsibility,  placed  in  a  conspicuous  place,  at  or  in  the  receiving  office  of 
such  company,  where  goods,  merchandise  or  baggnge  are  usually  received 
by  them  for  transportation,  and  inserted  in  the  bills  of  lading  or  receipts 
given  for  such  goods  or  merchandise,  and  in  the  tickets  delivered  to  pas- 
sengers, shall  be  deemed  sufficient  notice  under  this  section,''  did  not 
apply; 

That,  assuming  that  the  statute  did  apply,  the  provision  therein  for  a 
general  notice  to  persons  tendering  baggage  was  insufficient; 

That,  as  the  evidence  showing  compliance  with  the  provision  of  the 
statute  requiring  the  posting  of  the  notice  prescribed  therein  was  given  by 
employees  of  the  defendant,  who  were  chargeable  with  the  performance  of 
that  duty,  is  was  proper  for  the  court,  although  the  evidence  given  by  those 
witnesses  was  not  contradicted,  to  submit  the  question  of  compliance  with 
the  statute  to  the  jury,  as  the  interest  of  the  witnesses  in  establishing  that 
they  had  performed  the  duty  incumbent  upon  them,  was  sufficient  to  make 
their  credibility  a  question  for  the  jury. 

What  notice,  assuming  that  it  might  be  given  in  the  manner  specified 
in  the  statute,  was  sufficient,  considered. 

Williams  v.  Central  Railroad  Co.  of  N.  J 588 

Conspiracy  —  refusal  of  railroad  companies  to  handle  grain  from  an 

independent  elevator  on  the  same  terms  as  grain  from  elevators  controlled 
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by  an  eleyator  association  —  it  is  unlawful  —  the  railroad  company  and  the 
eieyator  association  are  liable  to  tbe  owners  of  the  independent  eleyator  for 

the  damages  sustained  by  them.    Ebllogg  v.  Sowbbbt Id4 

Bee  CoMSFiRACT. 

Injury  on. 

See  Nkgligbnce. 

SBAL  ESTATE  ~  WTien  a  broker  eame  his  eommietionM  on  an  exchange  of  real 
eetaie. 

Bee  Principal  and  Agent. 

BSAL  PBOPEBTY  —  Be^  abeoluU  in  form  executed  m  aecurityfor  a  debt — 
eigreement  by  the  grantee  to  reeontey  the  land  within  one  year  on  repayment  of  the 
debt  —  execution  bi/  the  grantor  to  the  grantee  of  a  general  release  —  the  grantor 
cannot  sttbtequently  maintain  an  action  to  redeem  Ae  premises — such  a  eonwy- 
ance  is  not  invariably  a  mortgage  —  the  pa/rties  may  agree  that  (f  the  debt  is  not 
repaid  toithin  the  specified  time  the  grantees  title  shall  become  absolute. 

See  LuBSBNHOP  «.  Einbfeld 88 

Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socage  of  the 

infant  owner  —  it  is  voidtMe  by  the  infant  —  she  need  not  wait  until  she  has 
attained  her  majority  to  disaffirm  it  —  Statute  of  Limitations  —  bona  fide  pur- 
chasers from  the  guardian  in  socage  are  protected  —  notice  to  such  purchasers  — 
facts  appearing  in  the  judgment  rcU  in  the  foreclosure  action  —purchaser's  duty 
as  to  the  examination  of  title. 

See  Oahill  t,  Bsitz 105 

Agreement  by  a  second  mortgagee  to  bid  in  the  mortgaged  property  for  the 

benefit  of  the  mortgagor  at  a  foreclosure  sale  under  the  first  mortgage — it  does  not 
impose  an  obligation  to  complete  the  sale  by  paying  the  amount  of  the  bid  and  to 
hoid  the  title  for  the  mortgagor's  benefit  —  its  effect  on  a  second  sale  —  effect  of  let- 
ters written  between  the  parties  —  no  confidential  relation  creating  a  trust  ex 
maleflcio. 

^M  Macxaix  «.  Olcott 282 

Will  directing  the  executors  thereof  to  pay  a  mortgage  upon  property  in 

which  the  testator's  son  has  a  life  estate  — purchase  of  the  property  by  the  execu- 
tors upon  a  foreclosure  of  the  mortgage  —  when  they  acquired  a  good  title  as 
against  judgment  creditors  of  the  son  who  were  parties  to  the  foreclosure 
action. 

See  Mabshall  «.  United  States  Trust  Co 258 

Parol  agreement  by  a  person  since  deceased  to  wiU  all  his  property  to 

another — when  it  u)ill  be  er\forced  —  the  agreement  is  void  under  the  Statute  of 
Frauds  —  when  t?ie  rendition  of  services  thereunder  wiU  notjuetifif  the  court  in 
decreeing  specific  performance — failure  to  plead  the  statute. 

See  Pattat  v.  Pattat 102 

Motion  by  a  purchaser  to  be  relieved  from  a  purchase  at  a  mortgage  fore- 
closure sale  —  what  deed  is  not  an  exercise  of  a  power  of  sale  — a  deed  and 
declarations  made  by  a  widow  and  children,  insufficient  where  there  are  contin- 
gent remainders  —  Aaracter  of  partnership  real  property. 

See  HuBER  v.  Case 479 

A  deed  executed  by  one  of  two  executors  having  a  power  of  sale  is  void — 

when  a  party  claiming  under  such  a  deed  acquires  a  good  title  under  the  Statute 
of  Limitations — an  estate  for  Itfe  in  a  beneficiary  entitled  to  the  possession, 
distinguished. 

See  Brown  v.  Dohertt 190 

Con  tract  for  the  sale  of  land — where  the  price  is  fixed  by  the  acreage^  it  is 

determined  by  the  actual,  not  the  paper  aerectge — the  admission  of  proof  as  to 
the  paper  acreage  by  one  party  entitles  the  other  to  giate  like  proof. 

See  Warden  v.  Tesla 520 

Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  solvent  was 

in  trust  for  his  ben^  —  there  must  be  a  written  declaration  of  the  trust — 
failure  of  the  grantee  to  allege  that  there  was  no  written  declaration  thereof. 

See  Hill  v,  Warsawski 198 
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InstaUatian  in  a  buildings  of  heating  apparatus  purchased  by  a  con- 
tractor under  a  contract  of  conditional  sale — tohen,  as  against  the  vendor  of 
the  heating  apparatus,  the  title  thereto  passes  to  a  purchaser  of  the  building. 

See  Jbbmtn  v.  Hunter 175 

Erformation  of  a  quitclaim  deed  so  as  to  exempt  from  its  operation  a 

eovenaiU  restraining  the  use  of  the  land  for  saloon  purposes — when  such  relief 
wU  be  granted, 

iS90  UiHLBiN  9.  Matthews 57 

Agreement  by  a  grantee  of  premises  to  pay  for  lumber  used  upon  the 

premises  —  consideration — when  the  person  supplying  the  lumber  may  eitforce 
sueh  agreement. 

SeeHvuD  v.WiSQ 62 

Easement  created  by  grant  —  not  destroyed  by  non-user^  it  may  be  by 

euh/erse  user. 

See  Akdbus  v.  National  Sugar  Refining  Co 977 

Ckmdemnation  of  land  for  cemetery  purposes. 

See  Cbmbtert. 

Commissions  of  a  broker  employed  to  sell  it. 

See  Principal  and  Agent. 

Lease  of 

See  Landlord  and  Tenant. 

Liens  on. 

See  Lien. 

BBujBivEB  —  Action  by  the  holder  of  a  certificate  issued  by  an  insurance 
association,  on  behalf  of  herself  and  parties  similarly  situated,  to  establish 
her  claim,  to  compel  the  directors  of  the  association  to  account  for  moneys 
which  they  had  misappropriated,  and  to  procure  the  removal  of  the  receiver 
of  the  association  and  the  appointment  of  a  new  receiver — when  the  com- 
plaint states  but  one  cause  of  action.    Powell  v,  Hinklet 188 

See  Misjoinder. 

Ck>mplaint  to  recover  one-half  the  profits  of  a  business  under  an 

agreement  for  the  use  of  plaintiff's  services  and  name — not  demurrable 
because  it  asks  for  an  accounting  and  receiver — the  demand  for  equitable 

relief  regarded  as  surplusage.    Gillbsfib  v.  Montgoiobrt 408 

See  Pleading. 


B  —  Revocation  of  liquor  tax  certificate  —  if  the  certificate 
holder  defaults  on  the  return  of  the  order  to  show  cause,  the  court  may  order 
a  reference  to  take  proof  and  report. 

Matter  of  Cullinan  (Watson  Certificate) 540 

See  Intoxicating  LiquoR. 

A  claim  for  funeral  expenses  is  not  the  subject  of  a  reference  under 

section  2718  of  the  Code  of  Civil  Procedure.    Qenbt  v,  Willock 588 

See  Executor  and  Administrator. 

BEFOBMATION  —  €f  writing. 
See  Equity. 

RELEASE — Deed  absolute  inform  executed  as  security  for  a  debt  —  agreement 
by  the  grantee  to  reconvey  the  land  within  one  year  on  repayment  of  the  debt  — 
execution  by  the  grantor  to  the  grantee  of  a  general  release  —  the  grantor  cannot 
subsequetUly  maintain  an  action  to  redeem  the  premises  —  such  a  conveyance  is 
not  invariably  a  mortgage  —  the  parties  may  agree  that  if  the  debt  is  not  repaid 
within  the  specified  time  the  grantees  title  shall  become  absolute. 

See  LuESENHOP  v,  Einsfeld 68 

Release  of  one  tortfeasor,  excepting  the  liability  of  others  —  it  is  in  effect 

a  covenant  not  to  sue, 

i6b0  Walsh  «.  Hanak 806 

BENT: 

See  Landlord  Aim  Tenant. 
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BBOBO ANIZATION  AGBBSXEITr : 

866  Corporation. 

BBPAOtS: 

866  Landlord  and  Tenant. 

BEFSESENTATION — Fraudulently  made. 
See  False  Representation. 

BBS  AD  JUDICATA: 

See  Judgment. 

BBSOISSION --Of  a  ecmtraet. 
See  Contract. 

Cf  BcUei  of  perianal  property. 

See  Sale. 

BIPABIAN  BIOHT  —  Adyene  poflseflsion  —  piles  driven,  but  not  used, 
do  not  constitute  a  substantial  inclosure. 

Fortier  V,  Delaware,  L.  &  W.  R.  R.  Co M 

See  Adverse  Possession. 

BOTALTY: 

See  Patent. 

BULB  —  General  rulee  of  practice. 
See  Court. 

Obligation  to  promulgate  rulee  for  the  protection  of  employeee. 

See  Negligence. 

8ALB — IneitdUation  in  a  building  cf  healing  apparaiue  purchaeed  by  a  con- 
tractor under  a  contract  of  conditional  eale — when,  as  agaimt  the  vendor  of  the 
heating  apparatue,  the  title  thereto  paeeea  to  a  purchaser  of  the  building — dam^ 
ogee  for  depred  ition  in  the  value  of  the  heating  apparatus.']  1.  A  firm  having  a 
oontract  with  the  owners  of  a  building  in  course  of  construction  to  insUli 
the  heating  apparatus  therein,  purchased  a  steam  boiler,  a  hot  water  boiler 
and  a  hot  water  heater  under  a  contract,  executed  in  duplicate,  which  pro- 
vided that  the  title  to  the  property  should  remain  in  the  vendor  until  the 
articles  were  fully  paid  for.  The  boilers  and  the  attendant  appurtenances 
were  placed  in  a  boiler  room  provided  for  their  reception;  were  bricked 
in  and  occupied  the  space  they  were  intended  to  occupy  as  permanent 
fixtures. 

At  the  time  of  the  sale  the  vendor  knew  that  the  property  was  to  be 
placed  in  the  building  and  that  the  vendees  were  not  the  owners  thereof. 
The  owners  of  the  building  had  no  notice  of  the  conditional  sale  and  in  no 
wise  assented  that  the  title  to  the  heating  apparatus  should  remain  in  the 
vendor  after  its  installation  in  the  building. 

Theio  was  no  proof  that  the  owners  of  the  building  did  not  intend  to 
install  the  boilers  and  appurtenances  as  a  permanent  accession  to  the  realty 
or  assented  to  their  remaining  personal  property. 

After  the  installation  of  the  boilers  and  heater,  the  building  was  sold 
upon  a  mortgage  foreclosure  sale  to  a  purchaser  who  had  no  knowledge  of 
the  conditional  sale. 

Held,  that  as  between  the  vendor  of  the  boilers  and  heater  and  a  person 
who  purchased  the  building  at  a  mortgage  foreclosure  sale,  the  Utle  to  the 
boilers  and  heater  passed  to  such  purchaser  as  a  part  of  the  realty; 

That  even  if  the  vendor  of  the  boilers  and  heater  was  entitled  to  recover 
possession  of  them  from  the  purchaser  at  the  foreclosure  sale,  he  could  not 
recover  damages  for  the  depreciati*  n  in  the  value  of  the  property,  unless  such 
damages  were  pleaded  in  the  complaint.    Jermtn  v.  Hunter IIS 

2. Evidence  that  the  owner  intended  the  fixtures  to  become  a  part  of  the 

rt<Uty.'\  The  actual  annexation  of  fixtures  to  the  realty  with  the  purpose 
of  using  them  in  connection  with  such  realty,  furnishes,  in  the  absence  of 
proof  to  the  contrary,  evidence  that  the  owners  intended  to  make  the  fix- 
tures a  permanent  accession  to  the  real  property.    Id. 

8. Sale  on  credit  induced  by  false  representations  to  a  commercial  aoencf.} 

Where  the  president  and  treasurer  of  a  corporatioii  makes  false  and  fraudu- 
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lent  Btfttements  concerning  the  financial  condition  of  the  corporation  to  a 
commercial  agency,  "with  knowledge  of  their  falsity,  for  the  puipose  of 
having  such  statements  reported  to  the  subscribers  01^ the  commercial  agency 
and  of  securing  credit  from  such  sub^ribers,  a  subscriber  of  the  commercial 
agency,  who,  in  reliance  upon  such  false  and  fraudulent  statements  reported 
to  him  by  the  agency,  sells  goods  to  such  corporation  on  credit  and  is  not 
paid  therefor,  may,  although  no  false  representations  were  made  by  the 
president  of  the  corporation  directly  to  him,  rescind  the  sale  of  the  goods  on 
the  ground  of  fraud.    Pier  Brothbrb  v.  Dohbnt 1 

4. That  the  wndee  intended  to  pay  for  the  goods  does  not  disprove  fraud.] 

The  fact  that  the  president  of  the  corporation  believed  at  the  time  of  the 
purchase  that  the  corporation  could  and  would  pay  for  the  goods  will  not 
sustain  a  finding  that  no  fraud  was  committed.    Id, 

6. When  a  finding  that  the  vendee  did  not  intend  to  pap  for  the  goods  is 

necessary.]  While  a  finding  that  the  purchase  was  made  with  a  design  not 
to  pay  for  the  goods  might  be  necessary  where  there  were  no  false  rep 
resentations,  but  merely  a  failure  to  disclose  a  condition  of  insoWencT,  such 
a  finding  is  not  required  where  false  representations  are  made  and  relied 
upon  and  damage  results  therefrom.    Id. 

6. Contract  of  sale  of  merchandise  '*  F.   0.  B.  Neu)  York  City" —  a 

delivery  to  a  carrier,  with  direction  to  deliver  it  to  the  vendee  at  Baltimore, 
Md.,  and  collect  charges ^  is  not  a  compliance  therewith,]  Wheie  a  contract  for 
the  sale  of  merchandise  provides  that  delivery  should  be  made  '*F.  O.  B. 
New  York  City,"  the  delivery  of  the  merchandise  to  an  express  company  at 
Kew  York  city,  with  directions  to  deliver  it  to  the  vendee  at  its  place  of 
business  in  Baltimore,  Md.,  the  cost  of  carriage  to  be  there  collected.  Is 
insuflScient  to  pass  the  title  of  the  merchandise  to  the  vendee,  as  the  vendor 
cannot  bind  the  vendee  by  a  tender  of  the  merchandise  at  a  place  different 
from  that  specified  in  the  contract,  nor  annex  to  the  tender  the  burden  or 
condition  of  paying  the  carrying  charges. 

International  Monet  Co.  v.  Southern  Co 809 

7. Effect  of  a  repudiation  of  the  contract.]    The  repudiation  of  the 

contract  by  the  vendee  obviates  the  necessity  for  a  tender  of  the  goods.    Id. 

8. Bescission  of  a  sale  to  a  partnership,  induced  by  fratid — an  action 

for  damages  is  maintainable  against  the  partner  guilty  of  the  fraud.]  Where 
goods  are  sold  to  a  firm  in  reliance  upon  fraudulent  representations  made  by 
a  member  of  the  firm  as  to  its  financial  condition,  if  the  purchaser  elects  to 
rescind  the  sale  because  of  such  fraudulent  I'epresentations,  and  replevies 
a  portion  of  the  ^oods.  he  may  maintain  an  action  to  recover  the  damages 
sustained  by  him  in  consequence  of  the  fraud  against  the  partner  who  made 
such  false  representations  without  joining  the  other  partners. 

Hyde  &  Sons  v.  Lesser 820 

9  Proper  parties  to  an  action  to  enforce  the  contract.]    If  he  brings 

the  action  to  enforce  the  contract  of  sale,  he  is  obliged  to  join  all  of  the 
partners.    Id. 

10. His  discharge  in  bankruptcy  is  no  defense.]    The  vendor's  right  of 

action  against  the  partner  who  made  the  fraudulent  representations  is  not 
affected  by  a  discharge  in  bankruptcy  obtained  by  such  partner  subsequent 
to  the  sale. 

The  words  "in  any  fiduciary  capacity,"  used  in  section  17  of  the  Federal 
Bankruptcy  Act,  which  provides  '*  a  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  except  such  as  *  *  *  were 
created  by  his  fraud,  embezzlement,  misappropriation  or  defalcation  while 
acting  as  an  officer,  or  in  any  fiduciary  capacity."  do  not  qualify  the 
words  ** fraud"  or  ''embezzlement,"  or  "misappropriation"  but  simply  the 
word  "defalcation."    Id. 

11. Sale  of  goods  on  credit  induced  by  false  representations.]    A  person 

who  sells  goods  to  a  corporation  upon  credit,  in  reliance  upon  false  and 
fraudulent  statements  concerning  the  financial  condition  of  the  corpora- 
tion, made  to  him  by  the  president  and  treasurer  of  t^e  corporation  with 
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knowledge  that  such  representations  were  false,  maj,  if  he  does  not  receive 
payment  for  the  goods  at  the  expiration  of  the  term  of  credit,  rescind 
the  sale  upon  the  ground  of  fraud.    Fitchakd  9.  Dohbity  9 

12. The  fact  that  the  wndee  belieoed  an  reaeonable  grounds  that  he 

could  pay  for  the  goode  doee  not  ditprove  fraud,']  The  fact  that  the  presi- 
dent of  the  corporation  believed,  and  had  reasonable  grounds  for  such 
belief,  that  the  corporation  would  pay  for  such  eoods  when  the  term  of  credit 
expired,  will  not  sustain  a  finding  tliat  no  fraud  was  committed.     Id, 

18.  When  a  finding  that  the   sendee  did  not  intend  to  pay  for  the 

goode  ia  immaterial.]  While  a  finding  that  the  purchase  was  made  with  the 
intention  not  to  pay  for  the  goods  might  be  necessarv  where  there  were 
no  false  representations,  but  merely  a  failure  to  disclose  a  condition  of 
insolvency,  such  a  finding  is  not  required  where  false  representations  are 
made  and  relied  upon  and  damage  results  therefrom.    Id. 

Bond  given  bv  a  pharmacist  to  obtain  a  liquor  tax  certificate  —  sale 

by  the  pharmacist's  clerk  of  liquor  without  a  physician's  prescription  in  vio- 
lation of  his  master's  instructions  — it  will  sustain  an  action  on  the  bond  — 
such  an  action  is  one  on  contract,  not  one  to  recover  a  penalty. 

CULLINAN  V.  BURKARD 81 

8ee  Intoxigatutg  LiquoR. 

(Contract  to  pay  a  portion  of  the  profits  realized  on  a  sale  to  the 

party  introducing  the  purchaser  —  when  an  action  brought  by  such  party  to 
recover  his  full  snare  of  the  entire  profits  \b  premature. 

Hart  «.  Garrbtt  Co 145 

8ee  COHTRAGT. 

Pmeerof, 

See  Power. 

Cf  real  property. 

See  yBinx)R  and  Purohasbr. 

8BAL — An  agreement  signed  toith  the  agents  seal  does  not  bind  the  principal. 

See  Blanchard  v.  Archbr 459 

8B0UBITT: 

See  Bond. 

OBP ASATION  —  Of  husband  and  wife. 
See  Husband  and  Wife. 

SESSION  LAWS  — 1860,  chap.  845  —  When  a  tenant  may  wtcate  thedemised 
premises  under  the  statute. 

See  Prahar  v.  Tousby , 507 

1868,  chap.  818,  tit.  5,  §§  28,  24—  Commission  to  open  a  pillage  street 

—  report  which  includes  in  the  expenses  thereof  an  item  of  |900  for  grading  — 
it  will  be  Doeated,  not  sent  back  for  correction  —  right  of  property  owners  to 
olffeet. 

See  Matter  op  Locust  Avenue 416 

1878,  c/kip.  ilO  — City  of  New  York  — it  is  not  liable  upon  eertifleaies 

of  indebtedness  issued  by  the  Flushing  avenue  improvement  commissian. 

See  East  River  Nat.  Bank  v.  City  op  New  York 242 

1880,  chap.  SIS  — City  of  New  York  ^  it  is  not  liaJble  upon  certificates 

cf  indebtedness  issued  by  the  Flushing  avenue  improvement  commission. 

See  East  River  Nat.  Bank  v.  City  op  New  York 242 

- — 1881,  chap.  32^— City  of  New  York  — it  is  not  liable  upon  certificates 
of  indebtedness  issued  by  the  PlusfUng  a/venue  improvemejit  commission. 

See  East  River  Nat.  Bank  v.  Cmr  of  New  York 242 

1884,  chap.  800—  City  of  New  York  —  it  is  not  liable  upon  certifieates 

(f  indebtedness  issued  by  the  Flushing  avenue  improvement  commission. 

See  East  River  Nat.  Bank  v.  Cmr  of  New  York 242 

1888,  chap.  588,  tit.  2,  §  12.  Ht.  19,  §  19,  tit.  22,  §  22—Pbwer  cf  a 

municipality  over  its  streets— franchises  therein— grant  by  the  common  eouneil 
cf  Brooklyn  of  (A«  right  to  lay  pipes  in  the  streets  to  supply  ammonia  gas  for 
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refrigercUing  purposes — when  the  grant  is  in  aid  qf  a  private  enterprise  for 
the  convenience  of  a  limited  number  of  people  within  a  limited  district  it  is  void 
—  the  performance  of  conditions,  payment  of  taxes,  ete.^  does  not  give  it  validity. 

See  Matter  of  Rhihbhart  v,  Iubdfibld 410 

1888,  chap.  588,  tit.  15,  §  2  —  Bemoval  of  the  water  registrar  of  Brooklyn 

— he  is  not  tJts  *'  head  of  a  bureau." 

See  Pboplb  bx  rbl.  Easthond  v.  Oaklbt 585 

1890,  chap.  566,  §  68  —  Ga^  company  —  liability  of  where  its  servant 

brec^  a  cellar  door  in  order  to  remove  a  meter — express  direction  by  the  gas 
company  need  not  be  shown — aet  done  within  scope  of  employment — punitive 
damages  not  aUowed — what  considered  in  determining  the  damages — verdict  of 
$150  not  excessive. 

See  Rbed  v.  Nbw  York  &  Richmond  Gab  Co 458 

1802,  chap.  182,  g  122 — Mount  Vernon  —  employment  of  men  to  aid  in 

t?ie  construction  of  a  seteage  disposal  plant  —  they  must  be  existing  employees  of 
the  commissioner  of  public  works. 

See  Druhhbllbr  v.  Citt  of  Mouirr  Ybrnok. 596 

1892,  chap.  899,  g  6  —  Transfer  tax  —  refunding  of  money  by  the  State 

Comptroller — wTien  an  application  therrfor  is  not  barred  by  the  Statute  of  Limi- 
tations —  the  Code  provisions  are  not  applicable  —  the  reversal  of  the  tax  may  be 
by  the  surrogate. 

See  Mattbr  of  Hooplb 486 

1892,  chap.  677,  §81  —  Town  bonding  —  the  petition  to  the  supervisors 

musA  be  in  the  form  required  by  the  statute  in  existence  at  the  time  it  is  to 
be  acted  upon  by  the  supervisors  —  chapter  469  of  the  Laws  of  1908  is  not 
retrospective. 

See  Wbbstbr  v.  Town  of  Whitb  Plains 898 

1892,  chap.  686,  §  69  ->  Town  bonding  —  the  petition  to  the  supervisors 

mtut  be  in  the  form  required  by  the  statute  in  existence  at  the  time  it  is  to  be 
acted  upon  by  the  supervisors  —  chapter  469  of  the  Laws  of  1908  is  not 
retrospective. 

See  Webster  v.  Town  of  White  Plains. 896 

1892,  chap.  687 —  The  Brooklyn  Masonic  Chiild  is  not  exempt  from 

taxation. 

See  People  bz  rbl.  Crook  v.  Wells 500 

1892,  chap.  687,  §  15  —  Corporation  —  when  it  is  not  doing  business  in 

the  State  of  New  York. 

See  Pbnn  Collieries  Co.  v.  McE^beyer 808 

1892,  chap.  688,  §  81  —  Joinder  of  causes  of  action  —  a  cause  of  action 

under  section  81  of  the  Stock  Corporation  Law  and  one  at  common  law  for  a 
false  report  by  the  treasurer  ofa  corporation  may  be  joined. 

See  Hutchinson  v.  young 407 

1898,  chap.  416,  tit.  9,  §  1  —  Examination  of  a  party  before  trial  — 

appeal  from  the  City  Court  of  lonkers  to  the  Appellate  Division  —  interest  on 
the  amount  claimed,  considered. 

See  Richardson  &  Botnton  Co.  v,  Schiff 868 

1895,  chap.  559,  §§  45,  46,  49  —  Bural  cemetery  association  —  section  45 

qf  the  Membership  Corporations  Law  authorising  it  to  acquire  additiondl  land 
by  condemnation  proceedings  is  constitutional  —  that  the  parcel  sought  to  be 
acpiired  is  separated  from  the  original  cemetery  by  a  public  highway  is  not  an 
defection  —  compliance  with  the  requirements  as  to  maps,  surveys  ai%d  schedules 
of  prices. 

See  Matter  of  Lyons  Ceicbtbry  Assn 19 

1896,  chap.  112,  §  28,  subd.  2  --Bevoeation  of  liquor  tax  certificate  —  if 

the  certificate  holder  drfaults  on  the  return  of  the  order  to  show  cause,  the  court 
nifty  order  a  reference  to  take  proof  and  report. 

See  Matter  of  Cullinan  (Watson  Certificatb) 540 

1896,  chap.  112,  §  91  — Liquor  tax  certificate— use  on  Sundays  ofa 

pofUUon  used  in  connection  with  a  bar  on  week  days  but  separated  from  the  bar 
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on  Sundays  by  a  partition  ^tehai  doe$,  and  what  doei  not,  contHtute  a  meal — 
the  primary  intent  of  the  party  eomroU. 

See  Mattbr  of  Culunan  (Youhg  Certificate) 427 

1896,  chap.  326  —  Eural  cemetery  aseoeiation  —  section  46  of  the  Mem- 

berihip  Corporations  Lato  authorieing  it  to  acquire  additional  land  by  condemn 
nation  proceedings  is  constitutional — that  the  parcel  sought  to  be  acquired  is 
separated  from  the  original  cemetery  by  a  puilie  highway  is  not  an  otQeetion — 
compliance  with  the  requirements  as  to  maps,  surveys  and  schedules  of  prices. 

See  Matter  of  Lyons  Cembtbrt  Absn 19 

1890,  cfiap.  547,  §197  —  Landlord  and  tenant  —  clause  in  a  lease  which 

makes  section  197  of  the  Ileal  Property  Law  inapplicable  thereto  —  what  i^fury 
to  demised  premises  from  water  used  in  extinguishing  afire  in  another  part  of 
the  building  renders  the  premises  untenanta^. 

See  Roman  «.  Taylor 449 

1896,  chap.  547,  %  197 — When  a  tenant  may  tacate  the  demised  prem- 
ises under  the  »t  itute. 

See  Prahar  v.  Tousby 507 

1896.  chap.  547,  §  Wt— Action  to  establish  that  a  deed  executed  by  a 

bankrupt  while  solvent  was  in  trust  for  his  benefit  —  there  must  be  a  written 
declaration  of  the  trust — failure  of  the  grantee  to  allege  that  there  was  no  writ- 
ten declaration  thereof. 

See  Hill  v.  Warsawbki 198 

1896,  chap.  769  — TTWte  Plains  Water  Act— the  control  of  the  water 

system  is  given  to  the  water  commissioners  —  not  to  the  village  trustees  —  the  duty 
cf  tlie  latter  is  confined  to  providing  money  for  its  maintenance. 

See  PsoFLE  EX  rbl.  Hubtbd  v.  Board  of  Trustees 699 

1896.  chap.  908,  §  4,  subd.  7,  §  8—  T^  Brooklyn  Masonic  Guild  is  not 

exempt  from  taxation  —  a  legacy  to  a  corporation  exempt  from  taxation  is  su^ect 
to  tax  while  in  the  hands  of  the  execulor. 

See  People  ex  rbl.  Crook  «.  Wells 500 

1896,  chap.  908,  §  225—  Tranrfer  tax  — rending  of  money  byihe  State 

Ckmyptroller  —  when  an  application  therefor  is  not  barred  by  the  Statute  of  Limr 
iUitions  —  the  Code  provisions  are  not  applicable  —  th^  reversal  of  the  tax  may  be 
by  the  surrogate. 

See  Matter  of  Hoofle 486 

1896,  chap.  908,  §§  280,  2S2— Transfer  tax --estates  in  expectancy 

transferred  since  1899  are  presently  taxable — the  amendment  of  section  280  ^ 
the  Tax  Law  made  in  1901  applies  only  to  chtates  in  expectancy  transferred  prior 
to  1899 — appeal  from  a  surrogate's  decree  fixing  a  transfer  tax  —  scope  of  t?ie 
review  by  the  Appellate  Division. 

See  Matter  of  Kennedy. 37 

1897,  c7iap.  284  —  Transfer  tax  —  estates  in  expectancy  transferred  since 

1899  are  presently  taxdble —  the  amendment  of  section  230  of  the  Tax  Law  made 
in  1901  applies  only  to  estates  in  expectancy  transferred  prior  to  1899 — appeal 
from  a  surrogate's  decree  fixing  a  transfer  tax — scope  of  the  review  by  the  Appe- 
late Division. 

See  Matter  of  Kennedy 27 

1897,  cliap.  284  —  Transfer  tax  —  refunding  of  money  by  the  State  Comp- 
troller —  when  an  application  therefor  is  not  barred  by  the  Statute  of  Limitations 
—  the  Code  provisions  are  not  applicable  —  t?te  reversal  of  the  tax  may  be  by  the 
surrogate. 

See  Matter  of  Hoople 486 

1897,  chap.  812  —  Liquor  tax  certificate —  use  on  Sundays  of  a  pavilion 

used  in  connection  with  a  bar  on  week  days  but  separated  from  the  bar  on  Sun- 
days by  a  partition  —  wJiat  does,  and  what  does  not,  constitute  a  meal — the  pri- 
mary intent  of  the  party  controls. 

See  Matter  of  Cullinan  (Young  Certificate) 427 

1897,  chap.  371  —  The  Brooklyn  Masonic  Guild  is  not  exempt  from 

taxation  —  a  legacy  to  a  corporation  exempt  from  taxation  is  subject  to  tax 
while  in  the  hands  of  the  executor. 

See  People  ex  rbl.  Crook  v.  Wells 600 
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1897,  chap,  d78,  g  4  —  City  of  New  York --it  is  not  liable  upon  ceriifl- 

catee  of  indebted neee  issued  by  the  Flushing  avenue  improvement  commission. 

See  East  River  Nat.  Baitk  v.  City  op  Nbw  York 242 

1897,  chap.  878,  §§  468.  1543,  1616—  Bemoval  of  the  water  registrar  of 

Brooklyn  ^  he  is  not  the  *'head  of  a  bureau" 

See  PiEOPLB  EX  REL.  Eastmond  V,  Oaklet 536 

1899,  chap.  76  —  Transfer  tax  —  estates  in  expectancy  transferred  since 

1899  ar«  presently  taxable  —  the  amendment  of  section  230  o;f  the  Tax  Law  made 
in  1901  applies  only  to  estates  in  expectancy  transferred  prior  to  1899  —  appeal 
from  a  surrogate's  decree  fixing  a  transfer  tax  —  scope  of  the  review  by  the 
Appellaie  Division. 

See  Matter  op  Kennedy   27 

1900,  cliap.  12  —  Town  bonding  —  the  petition  to  tJie  supervisors  must 

be  in  tJie  form  required  by  the  statute  in  existence  at  the  time  it  is  to  be  acted 
upon  by  the  supervisors  —  chapter  ^Qdofthe  Laws  of  1909  is  not  retrospective. 

See  Webster  v.  Town  op  White  Plains 398 

1901,  chap.  173 —  Transfer  tax — estates  in  expectancy  transferred  since 

1899  are  presently  taxable  —  the  amendment  of  section  230  of  the  2'ax  Law  made 
in  1901  applies  only  to  estates  in  expectancy  transferred  piHor  to  1899  —  appeal 
from  a  surrogate's  decree  fixing  a  transfer  tax  —  scope  of  the  review  by  the 
Appellate  Division. 

See  Matter  op  Kennedy 27 

1901,  c7iap.  466  —  Bemoval  of  the  water  registrar  of  Brooldyn  —  he  is 

not  the  '*  head  of  a  bureau." 

See  People  ex  rel.  Eastmond  v.  Oakley 536 

1901,  chap.  466.  S  862  —  New  Torkcity  —  charge  for  the  use  of  a  wharf 

for  the  first  twenty-four  hours  —  implied  contract. 

See  International  Hide  Co.  v.  N.  Y.  Dock  Co 562 

1901,  chap.  493 —  Transfer  tax —  estates  in  expectancy  transferred  since 

1899  are  presently  taxable  —  the  amendment  of  section  230  of  the  Tax  Law  made 
in  1901  applies  only  to  estates  in  expectancy  transferred  prior  to  1899  —  appeal 
from  a  surrogates  decree  fixing  a  transfer  tax  —  scope  of  the  review  by  the 
Appellate  Division. 

See  Matter  op  Kennedy 27 

1901,  c?iap.  538 — Corporation  —  when  it  is  not  doing  business  in  the 

State  of  New  York. 

See  Penn  Collieries  Co.  v.  McKeever 303 

1902,  chap.  680,  §  1,  suM.  1  —  Payment  by  a  husband  of  his  wifis 

funeral  expenses  ^-  reimbursement  from  her  estate  —  Tie  may  bring  the  action 
therefor  in  the  New  York  Municipal  Court. 

See  Pache  v.  Oppenheim 221 

1902,  chap.  680,  §§  145,  2Si  — New  York  Municipal  Courts  a  demand 

for  a  jury  trial  by  the  atfendant  after  his  default  has  been  opened,  held  to  be 
sufficient. 

See  Levy  v.  Hoobsin 387 

1908,  chap.  469  —  Town  bonding  —  the  petition  to  the  supervisors  must 

be  in  the  form  required  by  the  statute  in  existence  at  tfie  time  it  is  to  be  acted 
upon  by  Me  supervisors  —  chapter  469  of  the  Laws  of  1903  is  not  retrospective. 

See  Webster  v.  Town  op  White  Plains 898 

1903,  chap,  486  —  Revocation  of  liquor  tax  certificate  —  if  the  certificate 

holder  defaults  on  the  return  of  the  order  to  show  cause,  the  court  may  order  a 
reference  to  take  proof  and  report. 

See  Matter  op  Cullinan  (Watson  Certificate) 540 

[|See  table  of  Sessiou  Laws  cited,  ante,  in  this  volume.] 

SETTIjEMENT  —  Of  an  action  by  a  client  —  when  it  wiU  not  be  carried  out 
by  the  court. 

See  Attorney  and  Client. 

8IDBWAXE  —  In  a  city. 

See  Municipal  Corporation. 
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8LANBEB—  €h4Kve  ofdiiJumesty.]  1.  An  oral  charge  of  dishonestj  is  Dot 
slanderous  peruana  will  not  support  an  actdon  for  slander,  unless  it  relates 
to  the  plaintiff  in  a  special  character  or  occasions  special  damage. 

Cassayot  V,  Pattibon 370 

2. It  U  not  actionable  per  se  unie$$  spoken  in  reference  to  thepermm'a  occu- 
pation or  bueinesi,]  Consequently,  where  the  complaint  in  an  action  of 
slander  based  on  such  an  accusation  contains  no  allegation  that  the  words  in 
question  were  spoken  of  the  plaintiff  in  reference  to  any  occupation  or  busi- 
ness, or  that  the  plaintiff  had  any  occupation  or  was  engaged  in  any  business, 
the  complaint  is  demurrable.    Id. 

8. Ifor  is  a  charge  that  a  man  lived  with  an  adopted  daughter  and  left 

his  teife  alone,  or  that  an  acquaintance  toould  be  sorry  that  she  ewr  met  him,] 
Oral  statements  that  a  man  was  accustomed  to  live  with  his  adopted  daughter 
for  periods  of  a  week  at  a  time,  leaving  his  wife  at  home  alone,  and  that  a 
woman  acquaintance  would  be  sorry  that  she  ever  met  him,  are  not  action- 
able per  se,  and  a  complaint  in  an  action  of  slander  based  upon  such  statements 
is  demurrable  where  it  contains  no  averment  that  they  were  uttered  in  refer- 
ence to  the  plaintiff's  calling  or  that  they  affected  him  in  his  business  char- 
acter.   Id, 

SNOW: 

See  Ice, 

80GIBTY  >-  To  effect  insurance. 
See  Insurance. 

SPECIAL  DAKLAOE : 

See  Dahaqbs. 

SPECIFIC  LEGACY : 

SeeWiLU 

SPECIFIC  PEBFOBMANCE — Parol  agreement  by  a  person  since  deceased 
to  will  all  his  property  to  another  ~  when  the  rendition  of  services  there- 
under will  not  justify  the  court  in  decreeing  specific  performance. 

Pattat  «.  Pattat 1 03 

See  Contract. 

SPIBXTUOTTS  liiaTJOB: 

See  Intoxicating  Liquor. 

STATUTE — Town  bonding — the  petition  to  the  supervisors  must  be  in  the 
form  required  by  the  statute  in  existence  at  the  time  it  is  to  be  acted  upon  by  the 
supervisors  —  chapter  469  of  the  Laws  6f  1908  is  not  rttrospective. 

See  Webster  v.  Town  of  White  Plains 898 

An  enactment  of  the  Legislature  will  not  be  construed  as  mod^ing  Hma- 

honored  customs  and  powers  of  the  court,  in  the  absence  of  an  eoBpress  provision 
to  that  effect  therein. 

See  Matter  of  Cullinan  (Watson  Certificate) 540 

STATUTE  OF  FAAUDS-—  Parol  agreement  by  a  person  since  deceased  to 
will  all  his  property  to  another  —  the  agreement  is  void  under  the  Statute  of 
Frauds — when  the  rendition  of  services  thereunder  will  not  Justify  the  court 
in  decreeing  specific  performance — failure  to  plead  the  statute. 

Pattat  v,  Pattat 102 

See  Contract. 

STATUTE  OF  LIMITATIONS : 

See  Limitation  of  Action. 

STAT  —  Because  of  the  non-pavment  of  costs— a  copy  of  the  order  impos- 
ing the  costs  must  be  first  servea.    Sibe  v,  Bhubeet 824 

See  Costs. 

STOCK  —  /n  a  corporation. 
See  Corporation. 
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8T0CXBB0KSB  AND  CUSTOHEB : 

See  Princifal  and  Agent. 

STBEBT —In  a  city. 

See  Municipal  Corpobation. 

SUFPIiEHEKTAJtT  PB0CEEDIN06 : 

See  £xBCUTiON. 

SUBETY—  On  a  bond. 
SeeBom), 

8TJBBENDER  —Of  a  lease. 

See  Landlord  and  Tenant. 

PAOB. 

8XJBB0QATE  —  Teetamentarp  trustee — a  decree  on  an  intermediate  account- 
ing  is  final  on  the  question  whether  a  dividend  should  be  credited  to  income  or 
principal.  ]  1 .  Decrees  approving  the  accounts  filed  by  a  testamentary  trustee 
from  time  to  time,  by  which  accounts  it  appears  that  certain  dividends 
received  by  the  trustee  were  treated,  not  as  principal,  but  as  a  ^t  of  the 
income  of  the  trust  fund  and  were  paid  over  to  the  life  beneficiaries,  are, 
while  they  remain  in  force,  conclusive  against  the  parties  to  the  account- 
ings, and  also  against  a  remainderman  who  was  not  in  being  at  the  time  the 
accountings  were  bad,  notwithstanding  that  on  a  subsequent  accounting  it  is 
adjudged  that  the  dividends  in  question  should  have  been  treated  as  principal. 

Matter  of  Elting, 616 

3.  Refusal  of  the  trustee  to  bring  suit  to  correct  an  error  in  such  credit,] 

The  refusal  of  the  trustee,  after  the  rendition  of  the  last-mentioned  decree, 
to  bring  suit  to  recover  from  the  life  beneficiaries  the  dividends  paid  to  them, 
although  he  was  requested  to  bring  such  suit  by  a  life  beneficiary  who 
offered  to  return  the  dividends  which  she  had  received,  does  not  render 
the  trustee  guilty  of  a  devastavit.    Id. 

8.  Decree  reusing  to  admit  an  atteged  toiU  to  probate — the  executor 

nominated  therein  may  appeal,]  A  person  nominated  as  executor  in  an  instru- 
ment offered  for  probate  as  a  last  will  and  testament  is  a  party  aggrieved 
by  a  decree  of  the  surrogate  denying  probate  to  such  instrument,  and  is, 
therefore,  entitled  to  appeal  to  the  Appellate  Division  from  such  decree. 

Matter  of  Kayner 114 

4.  Probate  ofwUl  —  a  jury  trial  will  be  ordered  where  the  surrogates 

determination  is  unsatisfactory.]  Where  the  action  of  a  Surrogate's  Court  in 
passing  upon  an  application  for  the  probate  of  a  will  is  not  entirely  satis- 
factory to  the  Appellate  Division,  that  court  will  send  the  issues  of  fact  upon 
which  the  right  to  probate  depends  to  a  Jury  for  determination. 

Matter  of  Shannon 878 

Transfer  tax  —  refunding  of  money  by  the  State  Comptroller  —  the 

reversal  of  the  te^  may  be  by  the  surrogate.    Matter  of  Hoople 486 

See  Tax. 

See  Executor  and  Administrator. 

Appeal  from  a  surrogate's  decree  fixing  a  transfer  tax — scope  of  the 

review  by  the  Appellate  Division.    Matter  of  Kennedy 27 

iS^TAX. 

TAX —  Tranrfer  tax — refunding  of  money  by  the  State  Comptroller  —  when 
an  appHeation  therefor  is  not  barred  by  the  Statute  of  Limitations  —  tJie  Code 
provisions  are  not  applicable  —  the  reversal  of  the  tax  may  be  by  the  surrogaU,] 
1.  November  29,  1895,  when  the  Transfer  Tax  Law  (Laws  of  1892,  chap. 
899)  was  in  force.,  an  executor  paid,  under  the  compulsion  of  an  order  of  the 
Surrogate's  Court,  a  transfer  tax  amounting  to  $660  upon  property  which 
was  exempt  from  taxation. 

Section  0  of  the  Transfer  Tax  Law  provided  that  it  should  be  lawful 
for  the  State  Comptroller,  upon  proof  that  any  portion  of  a  tax  had  been 
paid  erroneously,  to  require  it  to  be  refunded,  providing,  however,  that  all 
applications  for  such  refunding  should  be  maae  within  five  years  from  the 
payment  of  the  tax.  This  provision  was  incorporated,  without  change,  in 
section  225  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  which  revised  the 
Transfer  Tax  Law. 
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In  lb97,  by  chapter  284  of  that  year,  section  225  of  the  Tax  Law  was 
amended  bo  as  to  read  as  follows:  **  If  after  the  payment  of  any  tax  in  pur- 
suance of  an  order  flxinj^  such  tax,  made  by  the  surrogate  havmg  jurisdic- 
tion, such  order  be  modified  or  reversed,  on  due  notice  to  the  Comptroller 
of  the  State,  the  State  Comptroller  shall,  by  order,  direct  and  allow  the 
treasurer  of  the  county,  or  the  comptroller  of  the  city  of  New  York,  to 
refund  to  the  executor,  administrator,  trustee,  person  or  persons,  by  whom 
such  tax  had  been  paid,  the  amount  of  any  moneys  paid  or  deposited  on 
account  of  such  tax  in  excess  of  the  amount  of  the  tax  fixed  by  the  order 
modified  or  reversed,  ♦  ♦  ♦;  but  no  application  for  such  refund  shall  be 
made  after  one  year  from  such  reversal  or  modification." 

By  chapter  382  of  the  Laws  of  1900,  section  225  of  the  Tax  Law  was 
further  amended  so  as  to  provide  for  the  refunding  by  an  order  of  the  State 
Comptroller  of  transfer  taxes  erroneously  paid,  if  the  order  was  modified  or 
reversed  within  two  years  from  and  after  the  date  of  the  entry  of  the  order 
fixing  the  tax. 

Held,  that  an  application  by  the  executors,  in  October,  1903,  for  an  order 
vacating  the  order  fixing  the  transfer  tax  and  directing  the  State  Comp- 
troller to  refund  the  tax  erroneously  paid,  was  not  barred  by  the  Statute  of 
Limitations; 

That  the  only  limitation  contained  in  section  225  of  the  Tax  Law,  as 
amended  in  1897,  related  to  the  application  to  the  Comptroller  for  the  refund- 
ing of  the  tax  after  the  order  fixing  the  tax  had  been  reversed  or  modified, 
and  that  it  did  not  limit  the  time  when  the  modification  or  reversal  of  the 
surrogate's  order  must  be  procured; 

That  the  reversal  or  modification  contemplated  b^  the  section,  as  amended 
in  1897,  need  not  be  by  the  action  of  an  appellate  tnbunal,  but  might  be  made 
by  the  surrogate  himself; 

That  section  225,  as  amended  by  the  act  of  1900  could  not  be  given  a 
retroactive  effect,  as,  if  the  amendment  should  be  deemed  to  create  a  Statute 
of  Limitations,  such  construction  would  deprive  of  all  redress  those  persons 
from  whom  payment  of  an  illegal  transfer  tax  had  been  forcibly  exacted, 
who  had  delayed  proceedings  to  procure  the  repayment  of  the  same  in  reliance 
upon  pre-existing  legislation; 

That  the  statutes  of  limitations  prescribed  by  sections  880,  882  and  414 
of  the  Code  of  Civil  Procedure  were  not  applicable  to  the  remedies  provided 
by  section  225  of  the  Tax  Law  for  procuring  the  repayment  of  a  void  tax; 

That  the  Tax  Law  contains  within  itself  all  the  limitations  affecting  the 
duty  and  liability  of  the  State  Comptroller  to  make  restitution  of  transfer 
taxes  illegally  imposed.    Matter  of  Hooflb 486 

2.  The  Brooklyn  Masonic  Guild  is  not  exempt  from  taxation.]    The 

act  incorporating  the  Brooklyn  Masonic  Guild  provides,  "  the  said  corpora- 
tion is  formed  and  hereby  authorized  to  acquire,  construct,  maintain  and 
manage  a  hall,  temple,  or  other  building  within  the  borough  of  Brooklyn, 
New  York  city,  for  the  use  of  masonic  bodies  and  other  fraternal  associations 
and  benevolent  organizations,  and  for  social,  benevolent  and  charitable  pur- 
poses, and  generally  to  promote  and  cherish  the  spirit  of  brotherhood  among 
the  members  thereof." 

The  act  also  gives  the  corporation  the  powers  and  subjects  it  to  the  liabili- 
ties given  and  imposed  by  the  General  Corporation  Law  (Laws  of  1892,  chap. 
687,  as  amd.)  so  far  as  the  same  are  not  inconsistent  with  the  act  of  incorporation. 

Subdivision  7  of  section  4  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as 
amd.  by  Laws  of  1897,  chap.  871)  provides:  "The  real  property  of  a  cor- 

g oration  or  association  organized  exclusively  for  the  moral  or  mental 
nprovement  of  men  or  women,  or  for  religious,  bible,  tract,  charitable, 
benevolent,  missionary,  hospital,  infirmary,  educational,  scientific,  literary, 
library,  patriotic,  historical  or  cemetery  purposes,  or  for  the  enforcement  of 
laws  relating  to  children  or  animals,  or  for  two  or  more  such  purposes,  and 
used  exclusively  for  carrying  out  thereupon  one  or  more  of  such  purposes, 
and  the  personal  property  of  any  such  corporation  shall  be  exempt  from 
taxation,"  and  that  ''no  such  corporation  or  association  shall  be  entitled  to 
any  sych  exemption  if  any  officer,  member  or  employe  thereof  shall  receive 
or  may  be  lawfully  entitled  to  receive  any  pecuniary  profit  from  the  opera- 
tions thereof,  except  reasonable  compensation  for  services  in  effecting  one  or 
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more  of  such  purposes,  or  as  proper  beneficiaries  of  its  strictly  charitable 
purposes." 

Msld,  that  the  corporation  did  not  come  within  subdivision  7  of  section  4 
of  the  Tax  Law,  as,  under  its  diarter,  it  mieht  use  its  property  for  other 
purposes  ttian  those  mentioned  in  the  subdivision,  and  for  the  further  reason 
that  it  did  not  appear  that  the  association  might  not  lawfully  ffive  to  its 
officers,  members  or  employees  the  pecuniary  profit  prohibited  by  said 
subdivision: 

That  a  statement  that  "  no  officer,  member  or  employee  thereof  receives 
or  is  entitled  to  receive  any  pecuniary  profit  from  the  operations  theregf/' 
did  not  bring  the  case  within  that  portion  of  subdivision  7  providing  that 
such  persons  should  not  be  "  lawfully  entitled  to  receive"  any  such  profits. 

People  ex  rel.  Gbook  v.  Wells 500 

8.  A  legacy  to  a  eorjxfratum  exempt  from  taxation  i$  evJnect  to  tax  while 

in  the  hands  of  the  executor.]  Under  section  2721  of  the  Code  of  Civil  Pro- 
cedure, providing  that  an  executor  shall  retain  the  testator's  personal  prop- 
erty in  his  hands  for  the  period  of  one  year  from  the  time  when  the  letters 
testamentary  were  granted,  and  section  8  of  the  Tax  Law  providing: 
''Every  person  shall  be  taxed  in  the  tax  district  where  he  resides  when  the 
assessment  for  taxation  is  made  for  all  personal  property  owned  by  him  or 
under  his  control  as  agent,  trustee,  s^uardian,  executor  or  administrator,"  an 
executor,  during  such  year,  is  taxable  upon  the  testator's  personal  property  in 
his  hands,  although  such  personal  property  has  been  bequeathed  by  the  will 
to  a  corporation  whose  personal  property  is  exempt  from  taxation.    Id. 

4.  An  aeeeeement  againet  an  '*  executor  and  truetee  "  is  vcUid  againet  tJie 

executor  tohere  the  toill  creates  no  trust.]  The  fact  that  the  assessment  is  in 
form  aeainst  the  ''  executor  and  trustee,"  and  that  the  will,  although  it 
referred  to  the  testator's  appointees  as  "  executors  and  trustees,"  did  not,  in 
fact,  create  a  trust,  does  not  invalidate  the  assessment,  particularly  where  this 
objection  is  urged  only  as  to  a  portion  of  the  assessment.    Id. 

6. Transfer  tax — estates  in  expectancy  transferred  since  1899  are  pres- 
ently taxable —  ins  amendment  of  section  280  of  the  Tax  Law  made  in  1901 
applies  only  to  estcUes  in  expectancy  transferred  prior  to  1899.]  Section  280  of 
the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  bv  Laws  of  1897,  chap.  284) 
provided:  ''Estates  in  expectancy  which  are  contingent  or  defeasible  shall  be 
appraised  at  their  full,  undiminished  value  when  the  persons  entitled  thereto 
shall  come  into  the  beneficial  enjoyment  or  possession  thereof." 

The  section  was  amended  by  cliapter  76  of  the  Laws  of  1899  by  omitting 
the  provision  above  quoted  and  inserting  in  place  thereof  the  following: 
"Whenever  a  transfer  of  property  is  made,  upon  which  there  is,  or  in  any 
contingency  there  may  be,  a  tax  imposed,  such  property  shall  be  appraised 
at  its  clear  market  value  immediately  upon  such  transfer,  or  as  soon  there- 
after as  practicable.  ♦  *  ♦  When  property  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interest  or  estates  of  the  transferees  are  dependent 
upon  contingencies  or  conditions  whereby  they  may  be  wholly  or  in  part 
created,  defeated,  extended  or  abridged,  a  tax  shall  be  imposed  upon  said 
transfer  at  the  highest  rate  which,  on  the  happening  of  any  of  the  said  con- 
tingencies or  conditions,  would  be  possible  under  the  provisions  of  this  arti- 
cle, and  such  tax  so  imposed  shall  be  due  and  payable  forthwith  out  of  the 
property  transferred." 

By  chapters  178  and  498  of  the  Laws  of  1901  the  section  was  amended  by 
inserting  therein,  after  the  provision  last  quoted,  the  following:  "  Estates  in 
expectancy  which  are  contingent  or  defeasible  and  in  which  proceedings  for 
the  determination  of  the  tax  have  not  been  taken  or  where  the  taxation 
thereof  has  been  held  in  abeyance,  shall  be  appraised  at  their  full,  undimin- 
ished value  when  the  persons  entitled  thereto  shall  come  into  the  beneficial 
enjoyment  or  possession  thereof." 

mid,  that,  by  the  amendment  of  1901,  the  Legislature  did  not  intend  to 
change  the  general  policy  of  making  estates  in  expectancy  presently  taxable; 

That  the  application  of  the  clause  inserted  in  the  section  by  the  amend- 
ment of  1901  was  limited  by  the  words,  "and  in  which  proceedings  for  the 
determination  of  the  tax  have  not  been  taken  or  where  the  taxation  thereof 

App.  Div.— Vol.  XCIII.       45 
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has  been  held  in  abeyance,"  to  caaes  in  which  transfers  of  estates  in  expect- 
ancy had  occurred  prior  to  1899  and  in  which  no  proceedings  had  been  taken 
to  aetermine  the  tax.    Mattbb  of  Ebnkbdt 27 

6. Appeal  from  a  mirrogat^M  decree  fizirif  a  trantfer  tax  —ecope  of  the 

rei9iew  bv  the  Appellate  IHvieion.]  Under  section  282  of  the  Tax  Law,  as 
amended  by  chapter  178  of  the  Laws  of  1901,  which  provides  that  the  notice 
of  appeal  to  a  surrogate  from  a  determination  fixing  Uie  amount  of  a  transfer 
tax,  shall  state  the  grounds  upon  which  the  app^  is  taken,  the  Appellate 
Division  is  confined  to  a  consiaeration  of  those  grounds  upon  an  appeal  from 
the  surrogate's  decree.    Id. 

7.  Taxation  of  corporations  —  the  aseeseore  cannot  dieregard  an  unim- 

peaehed  verified  etatement  filed  hy  the  corporation -^  certiorari  to  review  an 
aueeement.]  Where  a  corporation,  assessed  for  the  purposes  of  taxation  by 
the  commissioneis  of  taxes  and  assessments  of  the  city  of  New  York,  applies 
for  a  reduction  of  its  assessment  and  files  with  the  tax  commissioners  a  veri- 
fied statement  showing  its  financial  condition,  if  the  commissioners  are  not 
satisfied  with  such  statement,  they  may  require  further  information  from  the 
corporation;  if,  however,  they  neglect  to  do  so,  they  may  not  disregard  the 
statement  simply  because  they  believe,  without  any  other  grounds  for  such 
belief  than  their  mere  surmise,  that  it  is  untrue. 

Pbople  ex  rel.  BauMOAKA  Co.  0.  Wells 212 

8.  Wh^re  the  return  raises  an  issue  of  fact,  testimony  must  he  taken.'] 

Where  an  issue  of  fact  is  raised  by  the  petition  for,  and  the  return  to,  a  writ 
of  certiorari  obtained  by  the  corporation  to  review  the  action  of  the  commis- 
sioners in  refusing  to  reduce  the  amount  of  the  assessment  to  the  sum  shown 
1^  the  statement,  it  is  the  duty  of  the  court  to  take  testimony  upon  such 
issue  or  send  the  matter  to  a  referee  for  that  purpose.    Id, 

9.  What  return  does  not  raise  an  issue  of  fact.]     Where,  however,  the 

return  denies  that  the  assessment  is  illegal,  erroneous  or  unequal,  but  does 
not  deny  the  facts  set  forth  in  the  petition,  such  denials  are  mere  conclusions 
which  do  not  raise  any  issue  of  fact,  and  the  Special  Term  may  properly 
grant  a  reduction  of  the  assessment  and  need  not  take  or  direct  the  toking  of 
testimony.    Id. 

Cases  arising  under  the  Liquor  Tax  Law. 

See  Intoxicating  LiqnoE. 

TAZPAYEB  —  Patented  articles— action  of  New  York  city  in  inviting 
proposals  therrfor  —  when  **  a  J  air  and  reasonable  opportunity  for  competition  " 
is  not  afforded — injunction  by  a  taxpayer. 

See  Kay  v.  Monroe 484 

TENANCY  —  In  its  relation  to  tenure  under  a  lease. 
See  Lajidlord  and  Tenant. 

TENDER—  Cf  goods  sold. 
SeeSAL^. 

TBSTAKENTABT  aXTABBIAN : 

See  Guardian  and  Ward. 

TESTAJCENTAJtT  TBTTSTEE : 

See  Will. 

TIME  —  When  of  tJie  essence  of  a  contract. 
See  Contract. 

TITLE  —  To  real  property. 

See  Vendor  and  Purchaser. 
TOBT: 

See  Neolioence. 
See  Wrong. 

TOWN  —  Bonding  of —  the  petition  to  the  supervisors  muet  he  in  the  form 
required  hy  the  statute  in  existence  at  the  time  it  is  to  he  acted  upon  hy  the  super- 
visors--chapter  469  of  the  Laws  0/1903  is  not  retrospective.]  October  6,  1902, 
the  town  board  of  a  town  and  the  commissioner  of  highways  thereof  pre- 
sented a  petition  to  the  board  of  supervisors  of  the  county  pursuant  to  the 
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provisions  of  section  69  of  the  County  L&w  (Laws  of  189d,  chap.  686,  as 
amd.  by  Laws  of  1900,  chap.  12),  for  leave  to  issue  bonds  for  highway 
purposes. 

The  petition  was  granted  by  a  resolution  of  the  board  of  supervisors  passed 
June  1,  1908,  and  the  bonds  were  subsequently  issued  and  sold. 

May  7,  1908,  chapter  469  of  the  Laws  of  1908,  which  amended  section  69 
of  the  County  Law  by  providing  that  the  petition  to  issue  bonds  for  high- 
way purposes  should  have  the  sanction  of  the  vote  of  a  majority  of  the 
electors  of  the  town,  and  that  it  should  contain  a  vnritten  estimate  of  the 
expense  of  the  highway  improvement,  went  into  effect. 

The  petition  acted  upon  by  the  board  of  supervisors  did  not  comply  with 
these  requirements  of  the  act  of  1908. 

Hel'.f,  tliat  the  bonds  were  invalid; 

That  it  could  not  be  successfully  urged  that,  as  the  town  had  taken  action 
under  the  law  as  it  existed  prior  to  May  7,  1908,  the  Jurisdiction  of  the  board 
of  supervisors  was  not  affected  by  the  amendment  of  the  statute,  under  the 
provisions  of  section  81  of  the  Statutory  Construction  Law  (Laws  of  1893. 
chap.  677),  which  provides  that  the  ''repeal  of  a  statute  or  part  thereof 
shaN  not  affect  or  impair  any  act  done  or  right  accruing,  accrued  or  acquired, 
or  liability,  penalty,  forfeiture  or  punishment  incurred  prior  to  the  time 
such  repeal  takes  effect;" 

That  the  act  of  1908  was  not  retrospective,  either  as  to  the  board  of  super- 
visors or  the  town.    Webster  v.  Town  of  White  Plains. 896 

TBAKSFBBTAX: 

See  Tax. 

TELEBPABS^  Gae  eompanf/^liabilitjf  of,  where  its  eerwint  breake  a  eeOar 
door  in  order  to  remove  a  meter,]  1.  Where  a  gas  company,  entitled  under 
section  68  of  the  Transportation  Corporations  Law  (Laws  of  1890,  chap. 
566)  to  enter  upon  a  consumer's  premises  for  the  purpose  of  removing  a  gas 
meter  therefrom,  breaks  open  a  cellar  door  in  effecting  such  entry,  it 
becomes  a  trespasser  ab  initio.    Rbbd  v.  New  York  &  Richmond  Oas  Co.  .  4($8 

2.  Express  direction  by  the  gas  company  need  not  he  shown.']    Where  it 

appears  that  the  gas  company  issued  an  order  to  its  servants  to  collect  a 
specified  sum  of  money  from  the  consumer  or  to  remove  the  meter,  and  that 
such  order  was  returned  to  it  with  a  statement  that  the  meter  had  been 
removed,  the  gas  company  is  liable  for  the  trespass,  even  though  it  save 
no  express  directions  to  its  servants  to  break  open  the  door  in  order  to  effect 
the  removal.    Id. 

8.  Punitive  damages  not  aliowed.]    In  such  a  case  the  consumer  is 

not  entitled  to  recover  punitive  damages,  in  the  absence  of  any  evidence 
that  the  gas  company  authorized  or  ratified  its  servants'  acts,  or  that  the 
trespass  was  committed  after  the  unfitness  of  the  servants  had  become 
known  to  the  gas  company.    Id. 

4.  What  considered  in  determining  the  damages.]    The  consumer  may, 

however,  recover  from  the  gas  company  compensatory  damages,  which 
damages  involve  a  determination  as  to  the  extent  of  the  injury,  insult, 
invasion  of  the  privacy  and  interference  wiUi  the  comfort  of  the  con- 
sumer and  his  family.    Id. 

5. Verdict  of  $150  not  excessive.!    The  Appellate  Division  will  not  set 

aside,  as  excessive,  a  verdict  of  $150  rendered  in  favor  of  the  consumer, 
although  the  actual  damages  to  the  cellar  door  which  was  broken  open  were 
merely  nominal.    Id. 

TBIAXi — Appeal  from  an  order  setting  aside  a  verdict — exception  to  the 
admission  of  incompetent  evidence — when  not  available  on  a  motion  to  set  aside 
the  verdict  —  the  Appellate  Diviuion  mtiy  examine  the  opinion  of  the  trial  judge 
— statement  therein  that  tfie  verdict  was  set  aside  as  a  matter  of  discretion. 

See  Fox  v.  Metropolitan  Street  R.  Ck> d29 

What  is  not  a  rtfusal  to  charge  —  reiteration  of  a  charge  is  unnecessary 

— preoccupation  and  forgetfulness  inconsistent  with  the  conduct  of  a  reasonably 
cartful  man  — dj&ction  after  testimony  hns  been  admitted. 

See  Buckley  v.  Westchester  Liohtinq  Co 486 
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TRIAL  —  Chntinued,  paob. 

Writ  pf  inquiry  isaued  in  an  action  to  r&co9er  damagei  for  pergonal 

ir\furies  •—  the  court  may,  in  its  discretion,  direct  that  it  be  executed  otfore  a 
judge  and  a  jury  drawn  from  the  regular  panel. 

See  EiiSBT  «.  International  Railwat  Co 115 

Treepass  in  entering  upon  the  premiees  of  a  gae  eonaumerfor  the  purpoee 

€f  removing  a  gae  meter,  and  breaking  open  a  cellar  door  in  effecting  iuch  entry 
—  a  verdict  for  $150  damages  is  not  excessive. 

See  Reed  v.  New  Tore  &  Richmond  Gab  Co 453 

New  Fork  Municipal  Court — a  demand  for  a  Jury  trial  by  the  drfendant 

after  his  default  has  been  opened,  held  to  be  sufficient. 

See  Levy  v.  Roobsin 887 

Motion  that  a  question  effort  be  submitted  to  the  jury  —  it  is  seasonable 

when  made  after  the  direction  of  a  verdict. 

iS!$0  Eldredoe  v.  Mathews 856 

Probate  of  will  — a  jury  trial  will  be  ordered  where  tlie  surrogate's  deter- 
mination is  unsatisfactory. 

See  Matter  op  Shannon 878 

The  action  of  a  trial  judge  in  marking  a  ease  settled  is  equivalent  to  a 

discontinuance  of  the  action. 

See  Matter  of  Rogers  v.  Marcus 553 

Proof  of  facts,  arising  after  the  bringing  of  the  action,  alleged  in  the 

pleading. 

See  Industrial  &  General  Trust  (Ltd.)  v.  Tod 363 

In  criminal  cases. 

See  Crime. 

As  to  proceedings  other  than  those  on  the  trial. 

See  Motion  and  Order. 
See  Practice. 

TBT7NX: 

See  Baggage. 

TBTTST  —  Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  solvent 
was  in  trust  Jor  his  beneJU  —  there  must  be  a  written  declaration  of  the  trutt.} 
1.  A  trustee  in  bankruptcy  canDot  maintain  an  action  to  compel  the  convey- 
ance to  him  of  certain  land  which  the  bankrupt,  four  years  before  the  adjudi- 
cation in  bankruptcy,  while  entirely  solvent,  conveyed  to  her  daughter  upon 
an  alleged  oral  agreement  that  the  beneficial  interest  in  the  lands  conveyed 
should  remain  in  the  bankrupt,  and  that  she  should  be  entitled  to  a  recon- 
veyance thereof  upon  demand,  unless  be  is  able  to  produce  the  written 
declaration  of  the  trust  required  by  section  207  of  the  Real  Property  Law 
(Laws  of  1896,  chap.  547).    Hill  v.  Warsawski 198 

2. Failure  of  the  grantee  to  allege  that  tltere  was  no  written  declaration 

thereof]  Where  the  grantee  denies  the  existence  of  the  alleged  trust,  it  la 
incumbent  upon  the  trustee  to  establish  the  existence  of  the  trust  in  the 
manner  provided  by  statute,  namely,  by  a  written  declaration  of  trust;  the 
fact  that  the  grantee  did  not  expressly  plead  that  no  written  declaration  of 
the  trust  had  been  executed  does  not  entitle  the  trustee  in  bankruptcy  to 
maintain  the  action  upon  making  proof  of  the  parol  agreement.     Id, 

A  decree  on  an  intermediate  accounting  is  final  on  the  question  whether 

a  dividend  should  be  credited  to  income  or  principal  —  refusal  of  the  trustee 

to  bring  suit  to  correct  an  error  in  such  credit.    Matter  of  Elting 516 

See  Surrogate. 

TRVBTBE  ^  Of  a  corporation.  '- 

See  Corporation.  ' '      •' .'  ' 

tJLT&A  VIBES : 

See  Corporation. 

XTBSB  —  Easement  acquired  by. 
See  Easement. 
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VBXTRY — When  a  provision  for  the  payment  of  ten  per  cent  interest  upon 
the  sale  of  a  copartnership  husiness  and  of  the  right  to  use  the  firm  name 

does  not  render  the  contract  usurious.    Flagq  v,  Fisk 

See  Contract. 

VACATIOK  —  Of  a  judgment — when  granted  and  upon  tohat  terme. 
See  Judgment. 

VENDOB  AND  PT7BCHASEB  —Deed  absolute  inform,  executed  ae  eeeur- 
ityfor  a  debt  —  agreem^ent  by  the  grantee  to  reeonvey  the  land  within  one  year  on 
repayment  of  the  debt  —  exeeution  by  the  grantor  to  the  grantee  of  a  genercU 
release — the  grantor  cannot  eubaequently  maintain  an  action  to  redeem  the 
premises.]  1.  November  25,  1878,  Theresa  Luesenhop  conveved  certain  real 
estate  to  John  P.  Einsfeld.  The  conveyance,  although  absolute  on  its  face, 
was  given  as  security  for  an  indebtedness  of  $1,000,  and  concurrently  with  its 
execution  Einsfeld  and  his  wife  executed  an  agreement  by  which  they  agreed 
to  reconvey  the  property  one  year  from  the  date  of  the  agreement  or  sooner, 
provided  the  said  Luesenhop  paid  the  indebtedness.  The  agreement  further 
provided  that  Luesenhop  should  have  the  occupancy  of  the  premises  during 
the  term,  and  that  she  should  pay  the  taxes  and  insurance  and  make  all 
necessary  repairs  to  the  buildings  on  the  premises. 

In  November,  1874,  Einsfeld  without,  so  far  as  appeared,  making  any 
special  agreement  with  Luesenhop,  entered  into  possession  of  the  premises. 
He  continued  in  such  possession,  claiming  to  own  the  property,  paid  off  the 
incumbrances  which  were  liens  against  the  property  amounting  to  upwards 
of  $3,000,  paid  all  the  expense  <9  repairs  and  maintenance,  and  generally 
exercised  all  the  rights  and  discharged  all  the  obligations  of  an  owner. 

In  1886  negotiations  were  had  between  Einsfeld  and  Luesenhop,  which 
resulted  in  the  payment  to  her  by  Einsfeld  of  the  sum  of  $1,500,  and  the 
execution  by  her  to  Einsfeld  of  a  release  by  which  she  discharged  the  said 
Einsfeld  from  all  claims  'Mn  law  or  in  equity,"  and  from  all  *' manner 
of  *  *  *  claims  ♦  ♦  ♦  upon  or  by  reason  of  any  matter,  cause  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the  date  of 
these  presents." 

At  the  time  of  the  execution  of  the  release,  Einsfeld  claimed  to  be  the 
absolute  owner  of  the  property,  and  the  only  matters  in  dispute  between 
the  parties  were  the  claims  growing  out  of  the  conveyance  of  the  property. 

Thereafter  Einsfeld  made  valuable  improvements  upon  the  premises  and 
paid  the  taxes  and  insurance.  He  continued  in  possession  until  his  death  in 
1891.  In  1893  Luesenhop  brought  an  action  against  Einsfeld's  executor  and 
devisees  to  compel  an  accounting  with  respect  to  the  premises  and  a  recon- 
veyance of  the  premises  upon  payment  of  the  sum  found  due. 

neld,  that  the  plaintiff  was  not  entitled  to  the  relief  sought; 

That  there  was  an  entire  lack  of  equity  in  the  plaintiff's  case; 

That  the  release  executed  by  the  plaintiff  to  Einsfeld  operated  to  extinguish 
whatever  rights  the  plaintiff  had  in  the  premises; 

That  the  fact  that  Einsfeld  and  his  successors  had  upon  the  faith  of  the 

release  incurred  expense  in  maintaining  and  improving  the  premises,  and 

could  not  be  placed  in  the  situation  in  which  thev  were  before  the  release 

was  executed,  was  fatal  to  the  plaintiff's  right  to  aemand  a  reconveyance. 

LuESBNHOP  V.  Einsfeld 

2. Such  a  eonteyance  is  not  invariably  a  fnortgage — the  panrtiesmay 

aaree  that  if  the  d^t  is  not  repaid  within  the  specified  time  the  grantees  title 
shall  become  absolute,"^  Semble,  that  every  agreement  to  reconvey  upon  the 
payment  of  a  certain  sum  within  a  specified  time  does  not  constitute  a 
mortgage,  and  that  the  parties  may  execute  such  conveyance  with  the 
intention  that  the  title  shall  become  absolute,  and  the  right  of  redemption 
determine,  upon  default  ftieT  the  expiration  of  the  time  for  payment,  and 
that  if  such  intention  a  lly  appears  full  effect  will  be  given  to  it;  that, 
Ir  .he  absence  of  such  intention  appearing,  equity  would  construe  the 
transaction  as  a  mortgage  with  the  right  to  rraeem.    Id, 

8. Contract  for  the  sale  of  land —  where  the  price  is  fixed  by  the  acreage, 

it  is  determine  ly  the  actual,  not  the  paper  acreage,]  Where  a  contract  pro* 
vldes  that  the  sum  of  twenty-five  dollars  an  acre  shall  be  paid  for  a  tract 
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VENDOB  AND  FUBCHASEB—  Continued.                                             paob. 
of  land  described  by   metes  and  bounds,   as  "conuining  four  hundred 
and  ten  acres  more  or  less,"  the  actual  acreage  and  not  the  paper  acreage 
governs.    Warden  v.  Tesla 520 

4. The  admiwion  ofpro^a»  to  the  paper  cusraage  by  one  party  entities 

the  other  to  give  like  prooj.]  Where,  however,  a  party  claiming  under  the 
contract  is  permitted  to  give  evidence  of  the  paper  acreage,  a  refusal  to 
allow  his  adversary  to  give  similar  evidence  is  improper.    Id. 

Purchase  of  premises  at  a  foreclosure  sale  by  the  guardian  in  socage 

of  the  infant  owner  —  it  is  voidable  by  the  infant  —  she  need  not  wait  until 
she  has  obtained  her  majority  to  disaffirm  it  —  Statute  of  Limitations — bona 
fide  purchasers  from  the  guardian  in  socage  are  protected  —  notice  to  such 
purchasers  —  facts  appearing  in  the  judgment  roll  in  the  foreclosure  action 

—  purchaser's  duty  as  to  the  examination  of  title.     Cahill  «.  Seitz 106 

See  Guardian  and  Ward. 

Agreement  by  a  second  mortgagee  to  bid  in  the  mortgaged  property 

for  the  benefit  of  the  mortgagor  at  a  K>reclosure  sale  under  the  first  mort- 
gage—  it  does  not  impose  an  obligation  to  complete  Uie  sale  by  paying  the 
amount  of  the  bid  and  to  hold  the  title  for  the  mortgagor's  benefit  —  its 
effect  on  a  second  sale  —  effect  of  letters  written  between  the  parties — no- 

confidential  relation  creating  a  trust  ex  maleficio.    Maceall  «.  Olcott 283 

See  Contract. 

Installation  in  a  buildine  of  heating  apparatus  purchased  by  a  con- 
tractor under  a  contract  of  conditional  sale  —  when,  as  against  the  vendor  of 
the  heating  apparatus,  the  title  thereto  passes  to  a  purchaser  of  the  building 
— damages  for  depreciation  in  the  value  of  the  heating  apparatus — evidence 
that  the  owner  intended  the  fixtures  to  become  a  part  of  tne  realty. 

Jermtn  v.  Hunter 175 

^6106  Sale. 

Will  directing  the  executors  thereof  to  pay  a  mortgage  upon  property 

in  which  the  testator's  son  has  a  life  estate  — purchase  of  the  property  by  the 
executors  upon  a  foreclosure  of  the  mortgage  —  when  they  acquired  a  good 
title  as  against  judgment  creditors  of  the  son  who  were  parties  to  the  fore- 
closure action.    Marshall  «.  United  States  Trust  Co 258 

See  Executor  and  Administrator. 

Motion  by  a  purchaser  to  be  relieved  from  a  purchase  at  a  mortgage 

foreclosure  sale  —  what  deed  is  not  an  exercise  of  a  power  of  sale  —  a  deed 
and  declarations  made  by  a  vHdow  and  children,  insufficient  where  there  are 

contingent  remainders.    Hubbr  v.  Case 470 

See  Mortgage. 

Action  to  establish  that  a  deed  executed  by  a  bankrupt  while  solvent 

was  in  trust  for  his  benefit — there  must  be  a  written  declaration  of  the  trust 

—  failure  of  the  grantee  to  allege  that  there  was  no  written  declaration 
thereof.    Hill  «.  Warsawski 108 

See  Trust. 

A  deed  executed  by  one  of  two  executors  having  a  power  of  sale  is 

void  — when  a  party  claiming  under  such  a  deed  acquires  a  good  title  under 
the  Statute  of  Limitations  — an  estate  tor  life  in  a  beneficiary  entitled  to  the 

possession  distinguished.    Brown  «.  Dohsrtt 100 

See  Deed. 

Agreement  by  a  grantee  of  premises  to  pay  for  lumber  used  upon  the 

premises  —  consideration — when  the  person  supplying  the  lumber    may 

enforce  such  agreement.    Hurd  f>.  Wing 62 

See  Contract. 

Easement  created  by  grant  —  not  destroyed  by  non-user — it  may  be 

by  adverse  user.    Andrus  v.  National  Sugar  Rkfining  Co 877 

See  Easement. 

Sales  of  personal  property. 

See  Sale. 

VILLAaE: 

See  Municipal  Corporation. 
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VOLUKT  ABT  PAYMENT : 

See  Payment. 

WAKD: 

See  Guardian  and  Ward. 

VAKRATTTY  —•  Chvenant  of. 
See  Covenant. 

In  an  insurance  policy . 

See  Inbubangb. 

PAQB. 

WATBBOOUBSE  —  Adverse  possession  ~  piles  driven,  but  not  used,  do 
not  constitute  a  substantial  indosure. 

FoRTiBR  V.  Delaware,  L.  &  W.  R.  K.  Co 24 

See  Adverse  Possession. 

WATEK  SUPPLY—  Of  a  village. 

See  MuiaciPAL  Corporation. 

WHABP  — New  York  city —charge  for  the  use  of  a  wharf  for  the  first 
twenty-four  hours  —  implied  contract. 

International  Hide  Co.  v.  N.  Y.  Dock  Co 662 

See  Municipal  Corpoila-tion. 

Adverse  possession  —  piles  driven,  but  not  used,  do  not  constitute  a 

substantial  inclosure.    Fortier  v.  Delaware,  L.  &  W.  K.  R.  Co 24 

See  Adverse  Possession. 

WHITE  PLAINS—  The  control  of  the  water  eyetem  is  given  to  the  water 
commieeionere  —  7iot  to  the  village  trustees  —  t?ie  duty  of  the  latter  is  confined  to 
providing  vMmeyfor  its  maintenance — authority  of  the  court  over  public  officers. 

See  People  ex  rel.  Hustbd  v.  Board  of  Trustees 590 

WIFE: 

See  Husband  and  Wifb. 

WILL  —  Bequest  of  securities  to  be  divided  among  the  legatees  in  definite  pro- 
portions—  the  executor  is  entitled  to  commissions  thereon.]  1.  Where  a  tes- 
tator, by  his  will,  bequeaths  the  contents  of  a  safe  deposit  box,  which 
consist  of  stocks,  bonds,  mortgages  and  life  insurance  policies,  to  eleven 
persons,  in  the  proportion  of  one-twelfth  to  ten  of  such  persons  and  the 
remaining  two  twelfths  to  the  other  one  of  such  persons,  and  the  value  of 
the  respective  securities  is  unequal,  thus  making  it  impossible  to  divide 
them  into  twelfths  for  the  purpose  of  delivenr  to  the  respective  legatees, 
the  beauest  is  a  general  legacy  and  not  a  specific  legacy  ana  the  executor  is 
entitled  to  commissions  for  the  services  rendered  by  him  in  selling  the  securi- 
ties and  distributing  the  proceeds.     Matter  of  Fisher 186 

2.  T7ie  securities  must  bear  their  proportionate  share  of  such  com- 
missions.'] Such  commissions  should  not  be  charged  upon  the  residuary 
estate  alone,  but  should  be  borne  proportionately  by  the  securities  included 
in  the  bequest.    Id. 

8. An  executor  is  not  entitled  to  commissions  on  a  specific  legacy.]    An 

executor  is  not  entitled  to  commissions  for  making  delivery  of  the  subject  of 
a  specific  bequest  to  the  legatee.    Id. 

Will  directing  the  executors  thereof  to  pay  a  mortgage  upon  property 

in  which  the  testator's  son  has  a  life  estate  —  purchase  of  the  property  by  the 
executors  upon  a  foreclosure  of  the  mortgage  —  when  they  acquired  a  good 
title  as  against  judgment  creditors  of  the  son  who  were  parties  to  the  fore- 
closure action.    Marshall  v.  United  States  Trust  Co 253 

See  Executor  and  Administrator. 

Equitable  cause  of  action  in  a  life  tenant  against  executors  who  hold 

possession  of  the  premises  in  which  the  life  tenure  exists. 

RooNBT  «.  Bodkhy 481 

See  Eqihty. 

Surrogate  — decree  refusing  to  admit  an  alleged  will  to  probate  —  the 

executor  nominated  therein  may  appoal.     Matter  of  Rayner 114 

See  Surrogate. 
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WILL  —  Continued.  rA 

Probate  of  will  — a  Jury  trial  will  be  ordered  where  the  surrogate'B  \ 

determination  is  unsatisfactorj.    Mattbb  op  SHAxn^ON 378  ' 

See  SuBsooATE. 

WITNBSS — JBhndence — a  toitneu,  craee-examinsd  as  to  whether  he  gone  eer- 
tain  testimony  on  a  ooronen^e  inquest,  should  be  permitted  to  state  on  his  redirect 
exaanination  wJiether  he  gave  certain  other  testimony  thereon.  > 

See  Sbxton  «.  Onward  Cokbtbuction  Go 14S  *  4 

Admissibility  of  an  affidavit  made  by  a  witness  as  to  what  another  teit-  I 

ness  had  said  to  him.  1 

iSw  Leggbtt  «.  City  OF  Watebtown , 80  i 

Expert  evidence  that  certain  rules  were  **  necessary"  is  incompetent. 

See  Laiib  v.  New  Yobk  Central  &  H.  R.  R.  R.  Co 40  "^ 

Status  of  excise  agents  as  witnesses. 

See  CULLINAN  V.  ROBPHURO. 200 

JSxamination  of,  btfore  trial.  ' 

See  Defosition. 

WBIT  OF  XSWJIRY  ^Issued  in  an  action  to  recover  damages  for  personal  * 

if^uries.^  1.  Where,  upon  a  default  by  the  defendant  in  an  action  to  recover 
damaees  for  personal  injuries  sustained  by  the  plaintiff  a  writ  of  inquiry  is 
issued  to  the  i^eriff  of  the  county  to  assess  the  plaintiff's  damages,  the  manner 
in  which  the  writ  shall  be  executed  rests  in  the  discretion  of  the  court. 

Elset  V.  Intebnational  Railway  Co 115 

2. The  court  may,  in  its  discretion,  direct  that  it  be  executed  before  a 

judge  and  a  jury  drawn  from  the  regular  panel.]    If  troublesome  questiona 

of  law  are  likely  to  arise,  the  court  may  direct  that  the  sheriff  attend  at  \ 

the  courthouse  on  a  specified  day;  that  the  writ  be  executed  in  open  court, 

the  judge  presiding,  and  that  the  jury  to  ascertain  the  damages  be  drawn 

from  the  panel  of  jurors  then  in  attendance  at  a  regular  Trial  Term  of  the  i 

court.  I 

The  court  is  not  obligjed  to  direct  that  the  writ  of  inquirer  be  executed 
by  the  sheriff  as  the  presiding  officer  and  by  a  jury  chosen  by  him.    Id.  \ 

WBITTEN  EVIDENCE :  i 

See  Eyidenge. 

WBITTEK'INSTBTJHENT  —  Parol  evidence  to  vary. 
See  Evidence. 

WSLONO—  Conspiracy —r^ttsal  of  railroad  companies  to  handle  grain  from 
an  indepcTident  elevator  on  the  same  terms  as  grain  from  elevators  controlled  by 
an  elevator  association  —  it  is  unlawful —  the  railroad  company  and  the  elevator 
association  are  liable  to  the  owners  of  the  independent  elevator  for  the  damages 
sustained  by  them. 

See  E^ELLOGG  v.  Sowebby 124 

Release  of  one  tort  feasor,  excepting  tha  liability  of  others — it  is  in  effect  a 

covenant  not  to  sue. 

See  Walsh  v.  Hanan 580 
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